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PREFACE 

The major cUsoge In this editioii h a full study of ili« 
doctrine of precedent ill to th^' hieitii'cliy of ihfi ijoiirtfi 

(Ckupterfi 7 and 8). Tlie remarks oo thia subje<;t in previous 
editions irere brief, but the precision and difficulty 

of tlio rules bas made an estendiid Ireatmont verj' desirable, 
t have aliio added substantially to tbe treatment of ibe 
intorpretntiofl of statutes. la order not to increoise the length 
of the book I have eQmpetiii5at4Hl by elirainatia^ most of the 
former Chapter 5, entitled '*Tbe State/' This was a dia^ 
mission of the nature and essentia 1 functiona of the State, 
the iiiemberskip of the State, its constitntion and govemmeot, 
the cla&siiieation of Statee into independent and dependent, 
nnitarv and eomposite, and the British Dumiiiioaa. It was 
Lm[i€>ssible to bring the ekapier up to date witkout adding 
considerably to its length and coniplesity, particularly in 
view of the subtlety into which the former coneeptiou of 
British nntionality has fallen, and the awlrward esistenee of 
“ reptihlics within the Commonwealth/^ Yot a detailed dis¬ 
cussion wcidd generally he regaidml as passing from juris^ 
prudence pm per to comditutioiial ami inlemational law and 
pcditical philosophy. Of tlie whole chapter^ therefore, I 
have retained only the apecificfllly jorispnuiential diseiiftsion of 
the nature uf constitutional law, which I have added to the 
end nf Chapter 3 in the preseixt iMlition. 

The policv of treating SIdllllm^l on /ririjiprwdeuce as a 
textbook of living thought rather than as n dead classic hiifl 
gene rally commended itself. But as necessary changes take 
the text farther from the one left by the author, it becomes 
more difficult and lessi useful to attempt to cbronlcle all the 
changes. Occasionally I have ineTitjoned^ in a fiwtiiote, that 


VUl 


Pkeface 


tie author keld liti cipiniou difftrifUt ftotu thr niit? nuw 
in the testj Ubrl havE indicated the reason for the ehuuge. 
But otherwiae 1 have g^iven up the effort which I umde in 
the previous edition to cotalo^ue mj additions^ Diuisaionzi iind 
nlterationn. My thanks are due to the reYieTrerfl of the lost 
edition for s^ome suggestions, and particulariT to Professor 
A. H. Campbell for additional oonmeiits which be privately 
cominnuiciited to me, 

GlAPTITXLE WlLLlAiia. 

Februari/r 1957- 
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JU RISPRUDENCE 


INTRODUCTION 

TEE .SCIENCE OF JUmSPJEJnEECE 
S Jurt&prudanca the Salenoe of L^w 

In a generic and primaiy sense jnriepmdemce include.^ 
the entire body of legal doctrine^ It ia piri^pnideiitia —the 
knowledge of law’—and in this sen^ all law books are books of 
juris prudence. By law m this connection i& meant exclusivelj 
the civil law^ the law of iLo lancb as opposed to those other 
bodies of rules to which the name of luw has been extended by 
analogy^ If we nse the term ** science " in its widest permis¬ 
sible sense, na including Ibe gyetematised knowledge of any 
subject of intellectual inquiry, we may define jurisprudence 
the science of civil law. 

Of jurispnidence in this sense there are three kindfi—- 
namely, (1) legal expoaiticiLj (2) legal histoiy, and {3j the 
SE-ience of leginlation. The purpose of the first is to set forth 
the contents of nn actual legal system as existing at any 
lime^ whether past or present. The purpose of the second 
is to set forth the historical process whereby any legal 
system eame to be what it is or was. The purpose of the 
third is to set forth the lawj not ns it is or bos bceiij but a& 
it ought to be. It deals not with the past or present of any 
legal system, bnt with its ideal future, and with the 
purposes for which it exists* The eomplete scientific treat¬ 
ment of any body of law LnYolves the adoption of each 
of these three methods. The law must be dealt with 
sY'stematically or dogmatically m respeet of its contenta, 
bietorically in respect of the procesa of its dcvelopinent. 





and criHoally in rcspett of its conformity witli Jusdr^ 
and tha public interest. The first of these methods h 
that of expository or systematic jurisprudence; the secoix] 
is that of legal Idstory; while the third pertains to that 
braoeb of legal science which, for want of a better name, 
is cntnmonly termed the srieocc of legislation. 


t 2 . TbeoroUcal or General Jtirisprudence 

From Jurisprudence in its generic sense, as including 
the entire body of legal doctrine, it is Bwessarr to distin¬ 
guish jurisprudence in a more specific sense, in which it 
means a particular department ol such doctrine exclusiTelv- 
Tn this limited significaoee it may be termed theoretical or 
general jurisprudence to distinguish it from the more 
practical and special departments of legal study (a). It is 
with tills only that the present treatise is concerned. How, 
then, shall we define it; and how distinguish it from tho 
residue of legal science? It Is the science of the first 
principIeB of the civil law. It is not posBihle, indeed, to 
draw any hnjd line of logical division between those first 
principles and the remaining portions of the law. The 
distinction Is one of degree rather than of kind. Kevorthe- 
less, it is expedient to set opart, os the subject-matter of 
a special department of study, those more fundamental 
conceptions and principles wliich serve as the baaid of the 
concrete details of the law. Thin mtroductory and general 
portion of legal doctrine, cut off for reason's of practical 
convenience from the special portions which come after it. 
constitatos the subject-matter of this treatise, The fact 
that its boundaries are not capable of being traced witli 
logical precision detracts in no degree from the advantages 
to be denved from its recognition and separate treatment 
as a distinct department of scientific inrtuiry. 

It must not be supposed that the object'of this branch 
of legal science is an elemeutaiy outline of the conireto 


(a) tlu liiiiDij of Ibo „ot4 b Uui mraniDg hb A. H. CsmnlitilL 

lla Ddi thfi Mi'ord Jiina.p>rtiiiaQC!5e/ " S& L. Q Tl ^ ’ 
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syatem. It deals not with tlie outlines of the law^ but 
with its nltimati^ conceptionB. Tlieoretieal jurisprmUnne is 
not ekDie^ntnin' law, any Tnore tlmn metaphysics is elementary 
science. 

Tku iiitrcHlactory portion of legal doctrine goes by dirot^ naiDei. 
It is cEUsd tlieoretical jnrisprudencSf m being cntictirtied with the 
theory of the law—that is to say, its^ fnndamontaJ principles nnd 
roiiceptloiiB—rather than its prnctic&l and ccniircta details. It ia also, 
nod for the sam& reason, known as generid j nriapmdence (jurispm- 
or liniTersLitiJ)^ It la aJsa railed the philosophy of 
law p^iroup/iia du droit)^ term philosophy '* 

beiDg here ajed. not in the senso of ifietaphysicH—though it is tme thnt 
nuich of the Continental litoratare ol juriapmdenoe kas a meta¬ 
physical aspect veiry alien to English model ol legal thonght—but in 
the &en55 of an fnijuitj into the first principles of any depaTtment dl 
thonght- It IB also known as inriepmdence rimplicifer, without any 
ryuEdifying adjective to dlstinguiih it from the rasidue of legal doctrlns. 
This BpecialisiMl ns& of the generic term eannot ho justified from the 
point df view of philologj'; but it 15 of practical conrenience^ and may 
li* regarded as well eaCabliahed in modem English speech. Indeed, it 
would he an improttment in legal nomenclature if Oie term **juris- 
prudence ” were used excluaively in thk Bpecific sonse as meaning 
the theory or phllofiophy of law, ihE* use of tho term in its original 
and generic sense, as meaning legal doctrine in geneml, hoing 
discontinued (h). 


g 3 , Analytical, Miatorfeal and EUiloal JuFfsprudenCQ 

Jurisprudenee, in Its spec lie sense as the theory or 
philoaophy of law, is divi Bible into three branches, wliit-h 
may he distinguished aa analytical, liistnriealT and ethical. 


Tbo term “ general joriapmileTitsa iDvclTee the rnialeading Buggratiun 
that thifi Iranch of lEgil scieoce ia thst which Tvlate* not to any single 
iviteiu of law, to tbosu conoeptlous and princlph'4 that ar^ to t^e fonuil 
in all dc^DDTd k^al sjEtcuiH^ and which are therefore m this kmih g^neral- 
ft ia Lme that 1 part of the matter with which it la coocflrnt>d 

nmicoDn tq ml] matUTH ryetems df law. K\] af thta^ hav« tbr MtlriC! euentill 
r^atnri! and pcrpoica. auJ thmifore a^ree to a liirge extent lu their 
princbplra. DuL It Is not b«AuBa of imiveml reception tlutt any principles 
pf^tiain to lha ihrsfirr or pblloEmphy of law. For thta pnrtkOic ant-h rL*erptiH'in 
lit uifitber flufidcicul Dor o^ccdBary, Even if na ayalriD in ihc world aave thiit 
al Eaglaud rcoDgoiBnl the Icgiilativfi cfH^acy of judiotal pn-ceili^nU. tlir 
tbot^jy of case- law would noue tbr- IrKS bd i lit and proper i^ubji^et of general 
juriaprddennv /uWgrprudrn ha grii^nlU Jf Ddt the Ptudy of legal syatenn; 
m ^curruL hnt Ihn atudy of tba general dr fnndanicnfal elemduLa of a 
jiartksttlitt IcpaL BTKtem. Par nn opposite view H^^e fl. K. Alien, Lroal Dutifi 
aiiai) e. 
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This difltiiictioii carreapoudB to that which has been already 
indicated as existing within the sphere of legal ficienco in 
general- naniely^ the distinction between legal exposition, 
legal hi&torj, and the science of legislntion. The philoRopbj 
of laWp being the introductory portion of legal science in 
general, involves the same tripartite division. AnalyticaJ 
jurisprudence is the general or philosophical part nf 
systematic legal exposition, historical jurisprudence is the 
general or philosophical part of legal history, and ethical 
jurispnidence is the general or plulusophical part of the 
acience of legislation. 

The&e three aapecta o! the law-dogmatic^ historical, and 
ethical—ate so involved with each other that the isolated 
treatmeni of any one of tbem is necessarily inadequate. A 
complete treatise of jurisprudence would deal fully with all 
three branches of the subject. In fact, however, most 
treatises pertain primonlj and essentially to one or other 
of them, and deal with the others only incidcntallT, and 
only so far as may be necessary to render adequate and 
intelligible the treatment of the central theme. It is not 
difficult, therefore, to classify most books of jurisprudence 
or legal philosophy as pertaining primarily either to the 
analytical, or to the historical, or to the ethical branch of 
the subject. 

Analytical J urt^ytudence ^—The purpose of analytical 
juKspmdeticE is to analyse, without reference either to 
their hislorical origin or development or to their ethical 
flignificunce or volidity, the first principles of the Itiw, 
Since the distinction between jurisprudence and the pructicaJ 
exjKJsitiDii of a concrete legal system is merely one of 
degree, opinions may well diSer to some extent as to the 
raalfers which deserve a place in the former department of 
legal science. Speaking generally, however, a book of 
analytical jurisprudence will deal opproprlatBly with auch 
subjects as the following* — 

(1) An analysis of the conception, of civil law; 
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(2) An examiaation of the relatioiit between civil law 

and other forms of law; 

(3) An aoolysifl of the various constituent ideas of which 

the complex idea of law is made up—for example, 
tlioao of the state, of sovereignty, and of the 
administration of justice; 

(4) An account of the legal (as opposed to the merely 

historical) sources fram which the law proceeds, 
together with on investigation of the theory of 
legislation, judicial precedents, and customary law; 

(5) An inquiry into the scientific orrangement of the 

law—that is to say, the logical division of the 
corpui ptris into distinct departments, together 
with an analysis of the distinctions on which this 
division is baaed, 

(d) An analysis of the conception of legal rights, together 
with the division of rights into various clasaee, 
and the general theory of the creation, transfer, 
and extinction of rights. 

(7) An investigation of the theory of legal liability. 

civil Hod cril3lillEiI. 

(8) An examination of any other legal conceptions 

which, hr reason of their theoretical interest, 
significance, or difficuitr, deserve special attention 
from the philosophical point of view: such as 
property, possession, obligations, contracts, trusts, 
person^ity, incorporation, acts, causation, inten¬ 
tion, motive, negligence, and many others, 
nUtoTical JiirtspMHfencc—That branch of legal pbilo- 
eophy which is termed historical juriaprudenco is the 
general portion of legal history. It bears tbo same relation 
to legal bistoiy at large as analytical juris prudence bears 
to tbe systematic exposition of the legal svatem. It deals 
in tbe first place with the general principles governing the 
origin and development of law, and with the infioences that 
affwt the law. It deals in the second place with the origin and 
development of those legal conceptions and principles which 
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lire 6rQ essential In tL^ir nature aa ip de^erre a plaee in tlie 
philosophy of law—the aame cooceptions and principlesj that 
H to saji wlii-eh itre dealt with in another mpnner and from 
another point of view by tmalyiicaJ jiirisprodence. llistoricnl 
jnriripruJeiJCe is the hiatory of the firiit prinriplee and 
conceptions of the le^l system. 

Ethical Jurh^Tudejive .—Ethical jurisprudeace deab with 
the law from the point of view of its cthienl fligiilfienare 
and adeqnncy, Tt concerned not with the intellcctnal 
content of the legal ayetcTn or with ita hiatoricnl develop- 
mentj but with the purpose for which it esista and the 
measure and maoDcr in which that purpose is fulfilled. 
Now the purpose and end of the law may be said generally 
to he the maintenance of justice within n political com¬ 
munity by means of the physical force of the state. 
Ethical jurisp rude nee is concerned, therefore, with the 
theory of justice in its relation to law. It is the meeting- 
point and common ground of moral and legal philosophy— 
of ethics and jurisprudence. Jusdee in ita general aspect 
and relations pertains to ethics ot moral philosophy. 
Hlufltiee in its special aspectp os the hnal cause of civil law, 
pertains to that brunch of legal philosophy which we have 
distinguished as ethical jurisprudence. 

A haofc of ethical jurisprudence^ theTcfore* may concern 
itself with all or any of the following matters: — 

(1) The conreption of justice. 

(2) The relation between law and justice. 

(3) The manner ioVhieh law fulfils iLs purpose of main 

taining jnsticen 

(4) The distmetioD^ if any such there bOp between the 

sphere of Justice m the subjeet-matter of kw, and 
those other branches of right with which the law is 
not conceroed and which pertains to morals 
exclusively. 

(5) The ethical significance and valiillty of those legal 

concepliooa and principles which are so funda- 
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mental in their n&tuic as to 1» tlie proper aubjett- 

matter of analytical Jurisprudence. 

Further than this the proper scope of ethical juris¬ 
prudence does not eitend. So far as any boot goes beyond 
this general theory of juatice in its relation to law, it 
passes OTer either into the sphere of moral philosophy itself, 
or else into the sphere of that detailed criticism of the 
actual legal system, or that detailed construetion of an itleal 
legal system, which pertains not to Jurisprudence or legal 
p hilo sophy but to the science of legislation. 

The present treatise is primarily and essentially a book 
of onalvlical jurisprudence. In this respect it endearonrs 
to follow the main current of English legal pl^oaophy 
rather thno that which preTails upon the Continent of 
Europe, and which, to a large eitcnt, is primarily ethical 
in its scope and method. But although the essential purpose 
of this book is an analysis of the first principles of the actual 
legal system, this purpose is not pursued to the total 
eaelusion and neglect of the ethical and historical aspects 
of the matter. For the total disregard of the ethical 
implications of tlic law would tend to reduce analytical 
jurisprudence to a system of rather arid formalism; and 
the total disregard of historical origina and development 
woubl be inconsistent with the adequate explanation of those 
principles and conceptions with which it is the businesa of 
thie fteiencE to deal (f?). 


I 4, ErL£l[£li Foreign Jurisprudence 

When an English lawyer with any knowledge of the 
terminology of Homan law co mes to the study of a practical 

WWbiLt is biDwa as «>mpsnitiva 
nf iIm rewmblsnoes difl«cne™ brtwMD ''P“\ 

K ■I'lMinte hrttneb of jiiriapftttJcnW eo-onlinatc with th« usalylicti, biatollctlir 
ttiT W is iWt » psrticulsr method of Shst loooCc lO oil lU 

bmnoltfS Wo wtipoM’ Eheliob low with Manun either Im Ihe purpose 
Tonalrtk^ iil^rtdtne.. in ordt-r the hotter to coropnbind the oonrrP| 
tiopn Of each of tbwe ayrtemB; ot fw the porpoto a£ biBtortCil 

■orieprui^S in orfer that w« it>»y lielter nnderetind tie roursc of 
merit of ciudi syrteB*! or fur the pnrpose of othlrt] junsprudeom. m Dtdet 
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law-book of Prance or Germany he finds himflelf on gromid 
not wholly nnfamiliaT^ I£p however^ he ventures into the 
region ol Continental legal phlloaophy, he finds himself a 
stranger in a strange land where men speak to him in an 
unknown tongue. For this iiTergence between the juriaiio 
thought and literature of England and that of the Con¬ 
tinent there is more than one reason* but the euobI far- 
reaching cause o! it is to be found in a certain difference in 
legal DOtnenclaiure. The EngHsb word ** law means taw 
end nothing else; but the correapouding terniB in Con¬ 
tinental languages are umbignous, and menu not only law 
but also right or justice. J?ecAt, and diTitto all have 

this double signification {d). An EngUsli lawyer is helped 
to an understanding of this ambiguity* i£ he reflects that a 
similar dDuble meaning is possessed in England by the term 
equity which means either natural justice or that 
particular branch oi English law which was deTelaped and 
applied by the Court of Chancery. The union of these two 
distinct though related meaning^ in the same words in 
Continental speech* while there is in general no such union 
in English speech* has been partly responsible for important 
divergences between tho Jiiristic thought and literature of 
EnglflTKl and that of the Continent (s). 


ihiX we moij belter judge tlic praericAl rneriia and deTmente of eaeh of ttiLTn:, 
Apart from Eudi purposes IIh! CDenpsr«ti¥s iludy l»r Uw woalil bfl Ea^teljr 
futila. 

(4) fio fllw ^ilh thn Lutin jus. For jiu iq the Bciwe of piifiec m 
I>, 1. 1. 11. i Id cfiiod wniper acnjuuni ac bonuni ent Jqa ijtckur. D. 1. 1. 10. 
j: JoiiE prudebtib eit . . . juEtJi KL^qc bjasU sdiatia^ D. 1. 1. 1. l.z Jui 
eat %TB UdoI ct ^uL _ GrqdqB^ Dc Jiyrtf BirJli ac 1, 1, 8: Jqi hie 

qLhn mLsod l■tqstIl juEiqqi aet sj^qiiicaL 

U iiiuit 004 be tboiigbc* bnwGw, thut ihs dlHereDCa belwEfo Rq^liBb 
tkuA Caqllqfrttftl is due Eqtirriy to difTcrencea of Isn^iiagie. 

Tuiii'cd+ tbe l-Jcw |im t>wTi e^nBeed ihil Ine fKl lbql wrlti'n in Eurupfl 
Aive A gn-flt desl Fnoro EttcutLon tn Irgikl pipee^lltllotiB sod IbsL ihn iohooll of 
dIroiE pidiHfCil ur NoinfrecJii haTc produced etsibarote sud infliiei]tttil Imtivn 
LB due rtk^htr ta St dilferoat npproa^b la pbibupbjr aod to spi'H^ulatkTe thoir^bt 
LbBJi lo v^riEtion in tenn^'': HainoEn Thf BrCirqZ of Naint-Qi hoio (7qq(?rp£t 
rlUaO') 47, FonO'd liai ^Llributird %ht diSi^rEDce of approadb not onlj tn ibn 
linguiBlic diFfe^reni^a bnt to the abMiiLia of UniverEli^ ut Aqg|1o- 

AnhcrirAU u-ntiS oqmpwativet/ rMnt tltuu: (1043} 5 Univ, o[ Tor. Ij, J. 1 
at 4. 
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Ancvtlier lUstinctiDn betw&en ^Bd^UsIi foreiga HEiEigt 

is til at tlie use of the term ** juri&pnideiice ** to denote 
excliLBivdy tLat epeeial brsiitoli of legal dootmie wkinh we 
have termed theoretical or general juri^prudenca is a 
peenlifintj of Eoglbh DomeDcJaturo. In German literature 
juriisprudencB mciudeA the whole of legal knowledge, and 
iB not uied in thia Bpeci£e and limited signification. In 
rrentrh literature it refers io Judieial precedents. 

The foreiga works which correspond moat accurately to 
the English literatiLre of this subject are of the follawiog 
kinds: — 

E Worka deroted to the Giibject known as legal encydih 
pedin—ihai la to Bay, the general introductory treatment 
of the legal ^stem^ preparatory to the practical study of 
tho corpus juris itself* 

2. The introfluctory and more general portions of books 
of Pandektenrechi —that is to say, modern Homan law. 
German lawyers havo devoted great acumen to the analyeie 
and eiposition of the law of the ratidekts in that modern 
form in which it was received in Germany until superseded 
by legisbtiou. Much of the work an done bears too 
special a reference to the details of the Roman system to 
be ID point with respect to the theorj' of English law. The 
more general portions, however, are admirable examples of 
the scientific analysis of fundamental legal enncEptiDns. 
Special mention may he made of the unfinished System of 
Moiltm Roman iAtw by SavignY, and of the Eimllar worts 
of lV*inrlschcid and Dernbnrg (Q. 

3, The introductory and general portions of the systematic 
treatiBes devoted to those codes of law which in modem 
times have superseded RoTnan law throng ho nt the Coti' 
tinent of EuropOi The better sort of such treatisos are 
distinguished from the ordinary type of English law-book 


fO In 1B45 La-ta Lindlpy pukilhfacdt nnder tins titSc i>t Art /ntrodwrlion 
Eo file i^rir^irf v/ Jirn>prvj^e7!^f, Hn uiDQL&ted IrvJubUon ot tbt? 

Furt al Thibmut'i rtch t. 
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by a eitrefiil anidysifl of fir&t primnpiefl» aucb is commonly 
left in Englnod to tke Iftboorg of T^Titers on thcoTctical 
jurLspnj donee 

4. Books of Rechtsphilosophi^ or phil^sophis du drttil. 
All of tbese, however diverg;ent inter te in tbeir pbiloi^opluc 
stoDElpnintii or tbeir lueiliods* are esBeatially and generically 
of one and tlie same nature, as eouiraeted with tbe Doriiial 
type of English analytical jurLjspmdence. They are primarily 
books of ethical jurisprudence. Their central subject- 
matter is not, as with English juriaprudence^ the theory of 
civLl law in itself, but the iheoTy of justice treated witb 
special reference to the ciTil law. They deal primarily 
with droit or Recht in the sense of right (Jroit naiurelt 
^'^ahirrecht), and only in a secondary manner with droit or 
Rreht in the sense of positive or civil law (f). 

The history of tkia Cootmental literature of RechU- 
philosophie may he regarded as divided into two distinct 
periods. Tbe earlier period is that of the juri^prT.tdet$Ua 
tiaf.urails of tbe seventeenth and eighteenth centuries* The 
later is that in which» nnder the influence of Kant^ jnris- 
pnidence and ethics were annexed ns part of the domain of 
metaphysics. The earlier period is represented by such 
writers as Grotins, Pufendori, WolfE, ThoinaaiuB, and 
Burlamaqui (m). This celebrated and influential literature 
was devoted to the theory and principles of natural justice 


•(Jc) SfiD, Tor eTiample, GiErkt'^ DcuEif^rhift [1813^, which ^ti' 

Laina an adffiifAbb t^poaikiaEii orf the fimt priacE^lcti af Alu 

YOP Tuhr, A p Tril fief DniUrAen tolMi. 

lOlQh ^on Tuhr. .4N^eTReiitep Tri^ effi £i;kUE>ciri'rijrcKtFFk Ob Eij^aOfmrn rr^rihi ti 
?oEb- 

(|> In lb*;: ViiDnit at Ahr^nj, a cut^d FfprcEentatwe of thia Bchool of 
rlhkcaL UnS iptHnjIiatkm (Cdut-i cfpatt nature^ ou d'e du 

lifEJit ilat cd. 1837; 0th ihJ, fot. p. 1), *■ L* philoBQpliie m drau 

04P \a droit iiatsri:l, Kn tcN-nce quL pr^raierii E>rir]cip«s du droit 

puLt ta tX ToikiE^'ai nAiur^ dr rEkoaiiLiei L'c>iiHjdei^e ctE 

ctlr-niime cl fapporift af^ E'&pdr* ai 1 LVrr»l d <-4 thmdl 

Ciioliiia, Juf* FeEli 4M {1635^) j riaFclidorf, Dt Jiirtf NaEurd^ 

ri Omlium 11872)2 lEJi^lvllltir ft {1678|i: EJemr-nta Jurit 

UmcrrsiLU* (1001^)2 Tbodateiiliar F4nrfdm;rTif4 JyWj A^dliipav rt IjmCiiridi 
/piiliEtitEOTifd JuHifpruirrtlide Dirinaa WgltlH «7ux Naturaip, 

fl74ti-l748. a tqIb.'I: BjiSdiiiaqai, Pnncapfj du dif fq Ndiur^ rt 

nu , 
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conc&i^^ed as a body of rules autboriiatively laid down by 
natural law (fej- naturae}^ just as civil juFtico consistfl of 
the rules authoritatively imposed by civil law, Tbe com- 
menccmeiit of the fiecoad and metaphysical period in the 
history of the Coutlneutal philosophy of law may be 
regarded with sufficient accuracy as commencing with the 
pubUcatiozi in 1796 of Kant^s physical First Principle* 
of J riTJjpraJfficc (^*)* Since that date there has developed 
on the Continent a literature of this subject^ formidable 
both in bulk and character. It h represented by typical 
examples tTanalated and published in America by the 
Association of American Law Schools under the tille of 
The Modem Legal Fhitosaphy Sericjtj and by the UarTard 
UniverflitV Press nnder the title of The Twentieth Ceutury 
Legal Philofophy Series. An hifltrjrical and critical accannt 
of it is to be found in one of the Toliimea of that series, 
beini^ a traoslalion of a work of Beiohbdmcr under the 
title of The World'* Legal Phito&ophies. Xotnhle examples, 
contained in the aame serieF^ of this type of etbicaLjaristic 
speculation are The General Theory of LuWj by Zorkuuov, 
and The Phihsophy of AriW, by Kohler (o). Most of thiii 
Utcratrire is remote from the main current of EngiiBlj 
legal thought. Tt ifl £ur the most part so fur devoted to 
metaphysics rather than to science, and to ethics rather 
than to law. and condescends so little to the facts of the 
concrete legal svstenii as to bave little direct bearing on the 
task and (jfobkms to which the traditional jurisprudence of 
England has been devotedF RechUphihsophie of this type* 
however, is not wholly unreprcBCuted even in English 
literature. A notable example ia the work of Lori liner 
calleil The Institutes of Lan ?— a Treatise of the Frinctples 
of Jarispr-udence as detemimed by Nature, of which a 


in\ AnJart^w^rUnde dsf RfchUlthti; tnnpUti^ by 

under li:ie litifl Tki PkiloBoph^ of i^niP 

fu* A exuttaple is Eadhruehn RtthlspHUoMophi^ iSrii td. i. 

F’or 1 NitmuuLry of Continentiil Sfgai philo^^phy iee Claude du Fwqnier* 
fitrrnHJurh^irt d ^dniralt el A la dci drflil ^11^371, «l£o 

Vindent Theorir* u/ Lrtw (Oifaid tloifErflifcy Frew, TU^ia)- 
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second edition was fobli^hed in ISfiO (p). There hna also 
of late Tears been a certain roTiTal of interest in Continental 
s[>0Cii1ationT i^s is slioim by ^ome cbapters in such works as 
Modern Theories of Law (1933); J. W. Jones's Ilisloricnt 
I iiirwhietiofi to the Theory of Low (1940); BodenUeituer s 
Jurlsprade^ice (1940); and iTiedmann^s Leyal Theory (3rd od-^ 
1053). Tbe United States has doTeloped its own type of 
pkilosophical writing, much less abstnise than tke Continentnl 
type, w^hich is represented chiefly by the works of Dean 
Dound 

It should also be said that the earlier Continental litera- 
tnre of natural law in the seTenteenth and eighteenth 
conturies may fairly be regarded as one oi the sources from 
which^ in the nine tee ntk century, English analytical juris- 
pradenee waj derifed. The theory of natural law and 
natural justicej as deTeloped by Fnfendorf and others of 
that school, is ao connected with the theory of oiTil law and 
ciTil justice that ;Mri>pruJenfi’a of this type is 

readily transmuted into juris^ntdenUa dvilis^ Indeed the 
very term juTisjtrudentm yeneralit or iintTersohi, by which 
English analytical jurisprudence is distinguished, waa 
originally a aynonym of juris prudentia natumlis itself. 

The main current of modem Eoglitih analytical juris¬ 
prudence may be said to have its source in the work of 


ip] Bep Oft Lidrimcr iftd Ibi; Sooitilh Kbrwl ^orrtiU^, S, G, Kirntack, 
" JuriflltinMlfflM anil pkllOflOpb^ af Lfcw “ ID SaureiM and LiC4rraEnrf of StioU 
Lam (1^36) ^SS S. Oihpr En^lial] t**mpLei wee—M iJIar, on tAe 

PkiloMaphy of Lam (1684)^ Wait, An OjiJNne af L^gai PhiioMapkf n.8n3)j 
fitirUo^t tsflufiej on af Lo-m (ISIS); PulRsky^, Th-t' Tyiforf 

of Laia and Sacitig (lS88h 

Aftiany luH many Work* (bflfE W9J bn mealioTiied /Til:itidij£^tr 0 !n to fki 
aj Law (19^2; ncviapd ed. 1.S541: J'nf*rprp(artoiw af L^gal iftiiDriir 
(1023); Law and MaraU (2lld nd. ]B2S); TPregry (1940); 

t^cpfiai Conlra^ TiKrauj^Fii LdtU (1912); Taflln of Ldii? (1944): Jur^EPf 
4aaOP^|it[^ (o Lon? (19S1); " Ttl« at Ltw ai t^ctclopcd in Loail Rulefl 
and Dwtrinej " (1914) 27 K. Xi. E. 199: " Tllr Ecld of Law aa XpvicFopfd 
m Joriiiiia Thought (lUU) 27 H- L. B- 6015; (1917) 80 ibid, 201; TwfrDlietti- 
CEftEury Idsas AE Id lb.* End af Law in Hamird Le^qL (1034] 3J5T H. 

E4e4] pIjk) I'ardozo, Tht PotaJaxifi af Lt\}aS i^nrnc'€ Tht Gramtk af jhv 

i.aiu (1924); also ThE af iki JucEiVtat Proew tI921}: M. R. CbhED. 

Latdi dfld Social OnJpr (1938}; Fr B. CoIieDh ElfMca! and Lr^at 

fdtaU (11338)* For a general review, M. E. CohEp. ”A Critbal Skeuih al 
Philrtanphy ip AmOlicH,"' in Ldlff, A Ceniur^ aj Progfeu (1937)« U. 2t5S, 
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John AuBtiOr who oc^iupi^d the chair of Juriaprudencc in 
the then recently eBtabliabed tTniverBity of London, aod 
who puhllfihcd in 1832 a wurk entitled The Province of 
Jiiritprudence Deter mi ned^ After hia death this book was 
incorfioratetl in a larger work including his unpublished 
manuscripts, and on titled Lectures on JurhprHdenee, or the 
Philaiophy of Positive Law (1863). la this work Austin 
definitely departs fram the earlier tradition of jurisprudeniia 
natural is and accepts the first principles of the civil law 
ilself n& the proper subject of scientific or pliHosnphical 
inTefitigutiou (r), (j)* 


{r} yhft La&t «mi[]]ete editiisn ol Aiialiii wb^ the Mih, by Hobiiit Caiapbell, 

m 1E^5. C&ra^Eil* pioduteil na iliriiiged Editiun (or st.udenifi._ TJir 

PrcKPiPic^ of JuntprtLdtnct DsUrminzd WM reprinted with in bliyJuction by 
H. L. A. Hirt in 11^54. Selected cliipten, vr-itli nat£B, VMli iLeo be fauvd in 
BmwD, Ths .tijJltiniiiTi Thtot^ af Laid (ItlOeK A ibart iccount uf A^tstm'a 
iheacT ii E nutwood and Keetniit Ajistinian Tfu'^riew Lnw and 

SijjiEmgnt^ ( 192 BI. Rm Reasralky on Auiiin^ J-raslie filppbeap Tfte Ent^ti^h 

fltfOCl) in, arY Er,j C. a, W. MaGnb^ in Modem Thuiriei nf 
Lmp (1033] iso ffp; A. E. Sclliwa.rtzt " Anfrtiia BT^^j iUt <T«jinaii Juri^prudencse 
of \m Timfr " PoUtiEn liU; KocoLirek, I’be Centurr o£ Analytic Jiiris- 

pmdeace BlDCfl joim AuBtEn ' in Law, a Cmtunt Pre^grMM (Ifi37) II. 

tF. . , * ^ ^ 

Tho dottrine bo eetibiiBbEd by Aofibn of i Kieeoe d uiBlyiicAl intli- 
nnidunce diilicw:! from biBtnriell or Ethical inriftprudfiGCe hiLa bcian folbwo! 
DGH hifl day by a Krien oJ BuglUh ™teri. iocludStig tbe following: 
ly, Ehm^ntM Crf i.di® ed. Bollaildp E^'cmenij aj Jur\w- 



Gny ThE Saturs find Sourct* of th* Lfltf (ihid ed. iMlii Terry UfldJitij Prin^ 
oipki of 4nflb-.-tirteHcfln Lfltr ae84>: Gs>adby, /nfrddficticm Ifi tkfl 
f.aic Ord fid^ Ifiiill-' Vlnojjraskill. Common ScuMe in Low QBIS]-: Hohreld + 
randolftmtiarLeff^lf fTnrlcepriQJIJ l^ctconrck^ Jlfidl NeffittOFl# 

An IniToduction lo thu Scisncs of Law fltHSO^S G,\\. K^toai TTie 
jPfiPTCspieB of Juftipp^d-EH^C llOaUs Snd Ed* 1949); 1^. Hibliertn 

JiMiiipfudtnca .TeEika^ TAe Eew r«nfprudenM (1533)1 G. W. Pflton^ 

.4 Te^E-Be^ai? of JuHjpmJenre (1046? 2oil ed. l0>5tU 

(i) A ffDoJ accniinE of Itli^ TiLTIOfli itboola of jatiipruileiieB is lo he found 
in a ifirie* of articlea bv I^pMI Rqbcm Pound in tha Harvard Lnvt 
REvisw: "Tba Seofi^ and Porpmc of Sociological JuriiplradoncE " ElBlll Sl4 
H L R, fl5l3) t80r See also the same writer a fniro- 

dncliciii lo the Phikfiophu of Ua? (19^). imd artKls " Pifty Tears of Juris- 
pruds neiS*' fl3it7l W H. L. R. 51 ibift H4. 71?: Bryce, fitudisi, 

n. 17"i IfrS Polleck, Aifily* in /uftijuntdi^tfce and Kthke 1 3-; samp, 

Oxford UciuTTs {iSnO) 1 fl.: Boeklainit " Diffieiillioii oJ Ahstraet Juris- 
pnidflnca" (IflOO) 6 L, Q. R- 450; VipogradoO, OuiJmew of Ifulericoi 
Jurirpriidmi:< (19510) vol t- lotroditctioti s H. C. Ddwdtli, " Tbe Pr^Moi 
Slate of Analytical Junsprodonw'' (13301 4li L. Q. B, 451; M. 3, AmoBp 
"Some EcH^.-ctioni oD the PhJLoiophy of Law (15^7) 3 0. L, J. 01: 
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d. Tha Sociology of Law 

Tho growth ni a. literature styliog itself the ^oeiology 
ot l&w ” or '^ sociological juruipnitleDcc la coTuparatively 
uioderiip and its distinguishing leaturea are not -rasT tn 
detertuitie. Eefore trying to deterniiiie them it will be w-idl 
to LOQiSider w^hat is meant by “ ftociologj'' \ and what a 
ilepartment of saciology devoted to legal plienomenu might 
be expected to mclude^ 

The term *" sociology ' {joci'oZayrV] was mveiiteil at the 
iieginiiing of the last century by the French philosopher 
Auguste Comte as a generic oame far the social soienoes, 
sUfb as eeoiioiiiies and anthroprdogy^ Sociology is, in briff, 
the study of man in society^ 

Among the phenomena stuflied by the sociologizit is the 
law^, but his attitude to it is rather lUfferent from the 
lawyer*s. The lawi'er in his professionaJ enpacily i±a 

ail violate or judge) is concerned with the rides that men are 
expected to obsen'e, fe,, ought to observe. He is concerned 
with the rules os sucb* Except when he takes part in 
some nctiob or prosecution, the lawyer is generally not much 
concerned to know whether aud to what extent bis rules 
actnally govern the behaviour of the ordiuniy oilizeD. A 
texUbuok of the law of tort or commet, for instance p stotes 
the rules relating to tort& and contracts^ and doet3 not state 
how often torts and breaches of contract are commitled. 
Generally speaking the only persons in wlioae beliaTiDur the 
lawyer is officially interested are tiiose who are charged with 
the function of creating and enforcing I he legal rnles, 

C. K. AlleCp i^^Ql DulifM ( 1 & 31 ) 1 JJ.J BsifbmrL, " An^lo-Atnerimw Jofia- 
linulcticc mroiigh ContiaEintil {11^36) E!2 L, <J. R. B30i: Sume, " Tta 

Pravihee qT Jurivpni>dtinc« Eedt^turmind^ “ 7 ModEm L. UT, 

177 s BiicltlnEiil. S(im« Ctt /umjPrBidflTifd lieifij; H. L. A. Han- 

“■ PliUi3#nrhy ^ 1-i^w an<S JitrLaprudcnfie in ISriLdn " j W3-iQ53^p ( (1353) 9 \m, 
Jrnl. of Comp, Thi^ itsJont vfaaulil prtifipH he warned ihml Bcukn 

lit this lUerottirB U mhrr ftiftLentl, atid a reaillng ci it, if i^mlifrtakcii. hiat 
W ell ]je poarponecl iQ tjae end of Ehs iutijpct. 

TJasfql fiouree-bookii oti jsriupnidence in gBDtrnl are Jerome HtlS, Rradinfiw 
m fLUHfeU Simp«dn ami EStone^ tjifW and Sadtlu f3 104 B)f 

Omil C% ^oyder, PnfM ro /nfiVpnufciicc {imi. A hlbliogrtfifaj is Ptound. 
^u.Uiifrt9 0/ leciuMJ on Joniprudfitc^ (Stli ed. 1943)* 
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Wiicteas the linrj'er Is concerned n'ith what legally oug'ht 
to be, tlie fiociologi^t ia conoemcJ with wLat in. Whan, 
therefore, tlie sociolopst turufl hia attention to law, be ia 
cancemei] witlt it aa a sDciai phenomeiioDr He is jntereiited 
to some extent in tie le^ral ougbts", because these ore 
Tieirs actually held as to desirable behaviour. Hat he is 
much more interested in actual behavinur than in views as 
to (loHirable bebaviour, and thus his chief concern is not 
with the rules tbemselvea hut with the estteut to which they 
are obfteryed, the causea of non-observance, the eitent to 
which the rules fulfil their purpose, and the Luman con*e- 
queneea of the working of the legal machinery. This, then, 
ia the type of study that one might expect to find uuder 
the deficriptiou of “'souiokgy of law " or “ legal sociology ”, 
and in fact a number of valuable monographs exist upon 
particnlar branches of it. Examples are Berle and Means, 
The Modem Corporaiitm and I^rirote (tf.S.A., 19331. 

.Fosiah Wedgwood’s The Eeottomies of Jnheritanee tl929i, Sir 
A. Wilson and 0. -T, Maekay on Old Age Eentionf (1941), and 
a number of works on divorce, alcoholism, drugs, aud imprimn- 
ment for debt, Alsii cbsaifiBible under this hooding ate the 
innumerable reports of royal commissions, parliamentary 
conjinittees and other bodies on the working of legal rules 
[.reparatorr to reform. The most iui^rtant branch of 
legal sociology has acquired n name to itself, ctiminology. 
rriminology studies the causes of crime, the behaviour 
of criminals, and the eftectfi of the different sorts of 
punishment upim criminalB, particularly their effect in 
diminisbiiig or inereoBrng crime. Until recently judges 
and legislators had to gauge the effect of punishment in 
general, and also of such specific punishments as imprison¬ 
ment and banging, with uo mure help than was afforded them 
by popular opinion or private impresjiioiis. Now exiicl data 
are becoming available through the efforts of criminolugists, 
who use scientific methods (case-work and statistics) to deter- 
mine the actual effect of puaishment upon the incidence of 
f-rime in the comniuaity. as well as the effect of other 
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mtihoih of dealing with crime (t). Work of this kind i» 

u n . importance for law reform, which 

B ould Ik based npon an esact knowledge of how the 
existing law is worl^g. Every W-reformer is oeceMarily 

mteirffted iq tKe sociolagy of law* 

T V "P"'‘'"e “( -noiioympu op.!. 

.p«.fic b™™k™ »t ft. „ciology o( kw. wbich Lp.rt„, 

.. W Ikem^lee, by thi, ^ 

«.t.<.los,cn] jnnependennn, 5,^, di„ppnin<. 

mg. Ph. best k„„™ i. EbrUtk-, wt, GWI,y„,.„ J„ 
dee ,I913J (n). ThU i. n pi./ J 4, 

71b.ft it " *" i'«'Pectiv, 

of wboftor they fcmnlnled by U.y.,. „d enforneJ bv 

ft. cotu-ft It dons not ib,.], ^ 

^n.! p T” "“■■b "I'pb.. 

ft Ifetu. PoMd. Mhnle -Tb. &»p, nod Purpose .( 
Sootolog^nl J„„,pruJ„„.. ,,, Tbnusbeg's 

duct,™ <„ (J. g„n,„;„jj, „! jijjpj 

a search for a dEfimtion of the word “law" from a 
particular point of view. Profoaaor Gurvitch's Sociolusy of 
Law (IJ^) IS largely a review of previous literature; ^hcr. 
wise It la chiefly a somewhat over-refined classificatioa of 
types of law and sociEty. The conclusion would seeni to be 
that the time is not rips for general worts on the sociolocv 
of law; wLat we need are factual works on the various 
branches of it. It may be added that the study is not one 
for which the training nf a lawyer is an adequate prepara- 

ft) Among ftinmuion* of the aonne and metlHiilt «f i 

meutionci] J, Mkhael sn4 M, J. Adler Crime Laa t'T **® 

Rev. m-. Hadiiitowigz sad Torner" “ ftiB Teamn* ® P«bni. L. 

^ienco” in n« Afodepn 

linijilUtfP of CniiiiQKl fiance " 7 C L J Thr 

m (llhW, 3fi H. L. IL iSU. I'w . dinckMiaq VW.uW"®! 
repriniinl from flfani 3 D Tile L. 312. ' m fi, p jj 

(e) flOU) 24 K. L. S, 391 j (1912) Sfl Aijr ne .ao ,. 
m JTAe 5w3'af frienCu anrf Iktit fnlerrefdneiw ed' ot^ii 
|192T>, and in (19(3} 5 Ucje. of Tor. L. J, i‘ ‘ ® fSslilEoweieef 
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tioii, for the re^arcL worker tatiet also have, at the least, 
a koQwledge of atatbtlci. 

Some writers take ** legal sociology ** to meiio the stodv 
of the influetices that Bhape the law^ siich as economic coH'^ 
ditioDi and moral ideaB. It would seeui^ howeTcij that u 
study of tkifi kind would letter be called liiatorirnl jurispru¬ 
dence, or, in so far as it iuToI-re^ a dificus&lon of philosophical 
ethics, ethical jurisprudeni:^ or the science of legislation. 
The best representative of this type of writing is Boscoe 
Ponod's Interpretaiiafu Legal Historg^ 
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TRB HATVRE AND SOUECES, OF LAW 
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CHAFFER i 
TH^ KINBS OF LA W 
g 6. Law In Genera] 

Lv ita widest sense the term law liielpd^ mxj rule of action, 
that IE to sajp any Btendard or pattern to which actions 
(whether the oets of rational agents or the operations of nature) 
are or ought to be conformed. In the words of Hooker (a) . 

We term any kind of rule or canon whereby aetionB 
framed a law.'" So Blackstonc Bays (b): Law in its most 

general and comprehenBivc sense signifieE a rule of action^ and 
is applied indlscrimmstely to fiJl kinds of action whether animate 
or ionnimaie, ratiomLl or irrational. Thus we savi the laws of 
motion, of gravitation, of optics or meahanics^ as well as the 
laws of nattire and of nntipns.” 

Of law m this senae there are many kinds^ and the fotlpwing 
are Bufficiently important and distlnet to deserve scparaU 
montipn and examination: (1) Imperative law; (2) Physical 
pr Scientihe law; (3) Natural or Moral law; (4) Conventiodal 
law^ (&) Cu&tPinary Jaw; {6] Practical ot Technical law; (7) 
International law or the law of Nationa; (0) Civil law or the 
law of the state. 

Before procaeding to analyse and diBiinguish thcBe, there are 
the following introductory phscrvatipna to be made : _ 

(1) This list is not based on any logical scheme of division 

or clasai heat ion, but is a mere entim^atio of the chief 

forms of law In the widest eeuse of that term, 

(2) There is nothing to proven l the bo me rule from belonging 

to more than one of thoee The same rule may posaesef^ 

more tbim one sapect or i^uolity, by virtue of which lb may 
belong GOiicurrently to more than one species of law. 

(3) It may bo that tome of those classes are merely sub- 
Epecies of some other doss. It is, for example, a widely 


Ifl) PalUv, 1,3. L 

W CcwHH, t. 3B, 
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received opmlan that civil law is merely a particubr Mud of 
imperative law. Soi alsei mtematioiml law ia regarded 
TuriouBly by diSerent aulborities aa a Mnd of convenUonal law 
oc aB a kind of cestoniQry law. However thia may be, U h 
convenient to ela&eify those forma of law aa eo-ordmate with 
the otbers, partly on Denaunt of tbeir apeoial importanee, and 
partly beeauae of the fact that opinjona differ as to the generie 
form to widek tkey really belong. 

(4) Any dfsensaion ns to the rightful daima of any of those 
classes of rules to be t-alled laws—any attempt to diaiinguiBb 
laws properly so called frona laws improperly so called—would 
seem to be BOtbin|^ more than a purposelesa dispute about 
words. Our business is to Tecognise that they are in fact 
called laws, and to distinguish accumtely bijtweea the different 
classes of mJea that are tbua known by the samg name. 

We proceed, acc'ordingly, to deal briefly with each elass in 
its order. 


g Ta Imparatfve Liair 

Imperative law meana a precept or rule ol action imposed 
upon meu by gome authority which enforces obedience to it. 
In other words, an imperative law is a command, or a rule in 
tho form of a comroaod (c), which is enforced by eome 
superior power. The instrument of such euforcement w not 
neceasariH' physical fofcet hut may consist in any other form 
of constment or compulsion by which tbo actions of men may 
be determined. In the words of Pufendotf {d): Lex eat 
decretuin quo superior aihi subject um obllgai, nt ad istiUH 
pneacriptum actiones fluaa componaL A ruJo the observance of 


Ctf) Shietk ipratiiiiTi [i i* not poasiblH to guy tlmi low U o 

rommotiil in' ite orriinary Evn» of tbo word. A cotnmjLodin ihf‘ 
ordmury nivsniorf of tho word an of o wisjJj by o pcrEciD or 

b^T u £0 the eondiicl bf Odotlitir perEOSt compnunpmtrd to lhat athcr 
pcrwsii Bat lU io ttic i!*eg dT llw lnw there W no detenuinnte porMii whe 
^ ft matter of jaijcbnlo??leal fad rtHfimaPili alE the Eiw. We ere glL bom 
into a oammimiiy in whit'^ fcin:&£ly rxiftiiH aod at no timE in our livci 
40 ftDv of ni -wniroaDtl the whole law. The moft that wb do is ta play mi 
part m Bnforcinv or altcripg pariteuliir portiorLa of it, m li^omnce of the 
Law Ifl tio eltC«E«; Hiile a rttls of bw it binding even thoogh not cnmmntti- 
eftted 10 thi? lubicd of tb® ^ general Ey, Olivw&na, £io» u 

(4) Di Olf.eiU HofflFrtW et ClViJ. I. 2. - 
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wliloh IS loft to the goad plenaure of thirt:ie lor nliuni it is hirl 
down, is not a law in this sense. 


Eveiy organised community of society of men tends to 
deTelop knperalive laws farmuJntcd by the governing authoritv 
of that commimity or eodety for the control of iu membeti 
with mtent to secure the purposes for which it exists. The state 
makes laws of this kind for its uitizsna for the purpose of 
^I'uring peace, order, and good goTernment within ita territories. 
In the same w-oy other forms of imperatiTe. law are developed 
within ft church, an Eirmy, a school, a famUy. a ship's company, 
a eofcial club, and any other institution so organised as to 
possess a govemii^ body eapubla of imposing ita wUl upon the 
members. Even in the absence of auch a definite orguniaation, 
rules of conduct which are approved by the public opinion gf 
the Bociety, and the breach of which ib TiHited by public censure, 
are regardsd and spoken of as imperative laws imposed bv the 
LDorgauised society upon its members. In this sense and fn 
this aspect tbs rules of morality recognised by public opinion 
m any community are imperativs laws standing alda by aide 
witb the civil low of the state and fulfilling the same pui^ee. 
Law of this kind—the law of opinion or of repu till ion, as 
Locke (c) calls it—is commonly known as positive morality— 
the epithet positive being used to distinguish moralitv of this 
kind, so recognised and enforced by the public ophutm of the 
rommunity, from thn.se ideal or absolute rules of right and wrong 
which arc derived from raftBon and nature and are independent 
of reeognitioa and acceptunco by any human society, Hu lea of 
the latter kind constitute natural morality, as opposed to positive 
riiorality. Ihe popitive morality of a particulsT" nommuniiy may 
approve of polygamy or infanticide, while natunil or ideal 
morality may disu|iprove of both. 

Just as an individual state develops within itself a syatem 
of imperative law imposed by it upon its members, so the society 
of stales develops a system of imperative law for the regulation 


i' ’?’■ m”■" ‘'’-■■W fctiao* tfl, ta juden □! ibi.,r 

rttittUnk: or DuLicTUiET+ to me irt be th-r^ i -rk 

i Tb. civil !i: Tbv 1.. .f op or . py-oToi, If 

jkdlioni eitiH Or ; fay khc ■Ha-fid uhiiili *■ ^ l TIilii 

Un t/i* //uman Lrfl4#-i!TffEoTi4Jir[j^ Ek, TL cli, 36. | 7, J-'Peke, 
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uf tile eondwct of thoee Blat«E towards each other. The law of 
outiona or iDtematioiial law Lq part at ieosC and m ode 

*>fioct, of rules imposed upon slates bj the sooietj of sLates^ and 
enforced partly b)" intematiDDal opinion and partly by (be threat 
of war. 

Many writers are eontent to classify the ciyU law—the law 
of the state—as being essentially, and throughout Us whole 
com pass j uotbiiig more than a particular form of imperative law. 
I'bey consider it a suMcdent imalysle and deHnitiion of civil law 
to say that it coDsiats of the general commands issued by the 
state to its aubjects, and enforced, if ueLessoryp by the physical 
power nf the state. This may he lenued the imperativeh or, 
more accurately^ the purely imperative, theory of civil law. 

The civil laws/* says Hobbes {f)i “ are the command of him 
who is endued Tivith supFema power in the city (that la to saVp 
the state, "'concfiming the future actions of hb sub¬ 

jects/' Similar opinions are eiprcssed hy Bcntham (j), and 
by AyBLiu and have been widely, though by no meanii 

universally ^ accepted by English writers- We shall have 
Dcoaalon later to eonaidcr Eully this view' as to the nature of 
i-ivil law'. It ia EuMoienb to indicate here that though it falls 
^short of an adeqnatia analysis, U undoubtedly eapresscs a very 
important aspect of the truth. It rightly emphasises the central 
fact thal the civil law* la based on (die wdlj and physical force of 
the organised political commimiiy. Sueli law exists only as an 
lueidont of the administration ol justice by the state, and thiB 
conaiats esseutlaUy in the Imperative and coercive action of the 
slate in imposing Us with by force If need be, upon the members 
ol the body politic. Jt is men and arms/' says Hobbus (i), 

'' tliat make the force and power of the laws.’" The civil law 

has tta sole source, not in consent, or in custom, or in reason, 

but In the will and fljo power of him who in a commonw'Eulth 

iiearcth not the sword in vain. In what respeats this doctrine 
repreaents not the whale truUi but merely one part and aspect 


if) Engiiih IT. IJBS- 

0 / Alordit Lfg:r4iIdhfiH, S3D, Cbrciidcmi PnMl ed-T 

U'arti, I. IBl. 

jrunrp™rf^m«, LecCKira 1 
til Li^riViAan. ch, 4S. 
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□f it, we shall consider at lat^e and mote approprist^lj at a 

later stage of thla inquiry. 

The instniineDt of coercion bj which any ^^tem of imperatiTe 
law ia enforced Is enllEij a sabciiDn^ and any rule so enforced 
Is said to be sanctioned. Thus physical force in the yanoUE 
mothod-S of its upplicstioa ia the sanction applied by the state 
in the administration of jnatice^ Cen^urCp ridicule^ and con¬ 
tempt are the sanctions by which society distidguiEbed from 
the state) enlorceH the rules of positive morolitj, War m the 
lost and mosl formidable of the fiooetioDs which in the soeiety 
of nations! maintains the law of nations. Threat enings of eyils 
ii> flow* here or hereafter from Divine anger are the Banctions of 
religion^ so far as religion assumes the form of a regulative or 
coercive system of iinpenitiye law (/). 

A sanction is not necessarily a punishment or penalty. To 
punish law-breakera is an elective w^ay of mamlaining the lnw\ 
but it is not ibe only way. The state enforces the taw not only 
by imprisonirig the thief^ but by depriving him of bis plunder 
and restoring it to the true owuer; and ench of these applica¬ 
tions of the physical fortse of the state is equally s sanction. 
An esaminalicin and clasEihcation of the dL^crent forms of 
sanction by which the eivil law is maintained will elaim our 
attention later (&). 

S 8. Physlfial or Scientiflo Law 

physical laws or the laws o! science are expressions of the 
uniformities of nature—general principles expressing the 
regularity and harmony observable in the activitieH and opera - 
tions of the universe. It is in ibis Sense that we speak of the 
law o£ gravitation, the laws of the tides, or the Iniva of ehemical 
combination, klven the actions of human boingSp so far as they 
ore uniform, are the subject o! law of this description! as, for 


f/» Tbfl t™ unifliDQiit deriTcd Uom BcmHa Uw. The wani'th wa* 
originallj Ihiit purl ol d Btfltiite t^hich ttltblishi-d s pctisUv or tni.iic 

erttu^r pfDTiEiDtiB for itB eofciricEJai-TIt. caa partw. quiLi pr^nai. 

ctiOStitmmuB fttSvemui me qu] csnlra tpgM g^ni-lifiiHa VMInuH 

Juat. iitML S. 1. iCL caatrUim e«t. qutnl fib ialuFia hijriimtim drri-niiim 
stqiie miiniUifn cal. D, 1, S. S, By nii eft$y timBEpikiO tbfl term ^^uactiiiD " 
baa camp ta deaotB Ibv penalty it ai^lf 
Sea la parllyiilttr £ 34, 
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example, when ws o! the laws of psycholargy. These bta 

rulea expr^suig not what men Dught to dn but what they do. 

Physical laws ttira al&o, and more commonly, colled natural 
laws, or the laws of nature; but tbeafi latter terms are 
ambiguous^ for they signify also the moral law^; that is to sa>\ 
the principles oE natural right and wrong. 

This tue of the term " lawto ooiiaDto notluiig mora thnn 
imiforniity of nctioa is derived from law in the BenfiB of an 
b~pe rale of actioa, hj way of th& theological coocepEioii of the 
aniverse as goTErncd in all its operations (animate and inanimateH 
raticaal and irrational) hy the wil] and cominaiid of God. The 
prim ary Eomce of tliiR conceplioTi ia to be found in the Hebraw 
Kriptares, and its secondary and imnuediate sonree in the 
ftrhqlaaixciam cl tile Middle A*^s^-a. system of thought which was 
formEij by a combinatian of the theology of the Uebrewn wilh the 
phitdsqphy ol the Greets. The Diblo constitnUr apeEikB of Lbe Deity 
oa govei-olag the ani\'er8e+ animate and inanimate, just as a raler 
governs a society of menj and the order ol the world ia conceived au 
dne to the obedience of all created things to the will and cummaiids 
of their Creator. " He gave Lo iho aea his docrep, that the watets 
ahoold not pass his commandment" (G- ” llo made a doense for the 

raiup and a way for tba lightning of the LlEtinder** (m). Tho School¬ 
men made this same conception ode of Uio firet principles of their 
philosophic STsteim Ths h:c aaiemft, according to St- Thamaa 
iquinaa, is the ordinance of the Divine wisdom, by winch all Giinga 
in heaven and earth are governed. ** There is a certain eiornal law, 
to wit^ roasem, existing in the mind of Gud and governing the whole 
universe. - * - For law is noth mg elso than th& dictate of the 
practical ivaiwin in tbi3 mler who governs a perfect community"' (n). 
^Miiist as the reason of the DiTino wisdom, Inaemucit as by it ah 
things wdna cTeated, hnis the nature of a type or ideal mj also^ inas¬ 
much as hy this reason all things are diracLpd to Lheir proper ends, 
it may be sold to have the nature of an eternal law. . . . And 
accordingly the law eternal i* nothing oTse than the rea.-ion oE ths 
Divine wisdom regarded as regulative and directive of all actioni 
and rnotioo*"' (o)- 

This feir arfemet was divided by the Schoolmen into two partn. 
One of litRse was Hint whtch gnvemsd the artiunF of men: this is 
the moral law, Lbo law ol nature, or of reason. Tlie other i» that 
which governs the actions of all other created tilings: thia is that 
which wo now term physical law, or natrural law in the modem and 


ff) Prarcrhj, 8. 2&, 

(«ij Jabt 

(n) iSuTTTTna, L 2. q. 81. art. 1. 
(d) ^uTtima, 1. 3. q. 93. art. 1. 
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preTAtfent s^itBe of that ajubiguoiu tcnn (p). Thii latifir bmnth oi 
ihe eternal law ia perfectly and uuifomiiy alic,vcd- for tlu irretioml 
agntiti on which it i; imposiHl can dg no otLerwise thnn ober ibw 
dictates of tko Divine wiU. fial: the formar Iraxich—the ntDrai law 
of reason—k olwyed only partiallr and impetfwtJj; for man by 
roa^n of his prerogative of freedom may Uim aside from that will 
to follow hie own doalres. Physical J*w, therefore, is an otpte«ior 
of actions oa they actually are; moral law. or tlio law of reason, is 
aq erpfEseicin of IICCIOJIS thejf ou^hl to Jje. 

Thi# scholutie thcoiy of law dnds eloc[LiDn[ eapreuion m the 
writing of Hooker m the liatrenth centniy. "His «nninaniiin£ 
those ^gs to be which are, and to bo in luch wrt as they are, re 
Keep that tenure coiu» which they do, importeth the wtabJisli- 
ueiit of nature’s law-Sinre the time that God did first pre¬ 

claim the edicts of his law upon it, heaven and earth have hearkened 
antD £ii 9 voice, and theij- laboTtr both bttin to do bis will. . . * Ser 
we not plainly that the obodience pf matuj^ unto the Uw of natuT« 
IS the aUy of the whole world” (5). "Of law there am be no leas 
uhnowledged, than that her seat is the baaam of God. bur voice the 
harmony qf the world, all ihings in heaven and earth do her 
hpmpje fr). 

The modem use oI the term law, in the «nse of physical qr 
natural liw, to isdiciAto the onifamutis of tuituK, Le dir&ctiv 
derived from this ^chaSaHti^; ibcarr of tbt 1*J^ aisfernu; Lut tllV 
t leclogical canception of DiTine legisiation on vkich it waj% origitinDv 
bailed IS DOW eliminated Qt dwregatdeiL The filiation benveen the 
pnysi^ Uw of inapiiTiate nature nnd Lhe moriil or civil laws br 

wbi^ nu3n are ruled hat betii »«luced accordingly ic one of Femutie 
analogj. 


I 9. Natural or HoraL Lb« 


By natuTuI or moral law in mesnt the principles of nature] 
ritfht and wrong—the principles of natural justice, if wo use the 
tc-mr justice in its widest seuse to include all forme of rightful 
action- Right or juBtlDe is of two lands, dietlDguishcd as 
niitural and positive. Nature] justice ia justice as it is in deed 
and in truth—in its perfect ides. Positive justice is justice ss 
it is conceived, recognised, and eipresaed, more or less inconi- 
pletely and inaccumtely, hy the civil or Bome other form 
of human and positive law. Juat as positive bw, thertifore, is 


(p) Nstorei ]«w, IM n.(Hra«, it eith,^ a] tbt law gf huimiH natiira , . 
pfeal^'lQw’'’ ‘ " *' ^ the \ r '. 

(j) Boc. Pot. 1. 3. i. 

(Tl Ecc. Pal r. 16- a. 
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the e^epre&sioo o£ poeitivB juetiBB, so pblloEopher^ haTe 
recognifieil a fiatural law, w^hich is the Bspression of Datural 
juslieB (i)- 

This distinction between naLural and positive fu&tice, 
together with the corrcBpondiiig acd dexivetiva dialLnction 
between natural and positive law, comes to ub fcoin Greek 
philosophj, Natural ju&tice is ^uo-ijcav positive justiee 

is vafiucav ^LKTOLov: and the natural law which eTpresses the 
principles of natural justice is Whan Greek 

phili^ophy passci] from Athens to Rome, fwittiiv ^uav 
■‘ippcnred there as /Msfitia na/urahV and AS fi'.i: 

naturae cr |M« 

This natural Jaw ^vas conceived by the Greeks os a body 
ot imperative rules imposed upon mankind hy Nature, the 
iLierBoiiJticd universe. The Stoiea, more parti-cularly, thought of 
Nature cr the Uni verse as a living oi^anism, of which the 
inaterJol world was the body, and of which the Deity or the 
Universal Reason was the pervading, animatiogp and governing 
^iil; and natural law was tEie rule of conduct laid down by this 
UniverBal Reason for the direction of mankind. 

Natural law has received nmny other names expressive of 
ltd divers qnaliticB and aspects. IL is Dhdne Law (fua 
diri»um)—the command of Cod inipased upon men—this 
aspect of it belnj[; recognised in the pantheism of the Stoics, and 
^■ommg into the forefront of the conception so eoon us natural 
law obtained a place in the pbilosiopliicDl system of Christian 
writera. Natural law is also the T^aw of Reason, us being estab¬ 
lished by that licaaon by which the world is governed, and also 

being addraased to and perceived by the rational nature of 
inan ft js olso the ITnivTitten TjAw {ju§ non scripintti }—in one 
sense of the expression (t)—as being Ti,-ritten not on bm^en 
tub lets or on pillars of elone, but solely by the finger of nature 
in the hearts of men. It ia also the UmvcrBol or Common Law 
i<ii crnniniima, jui grnfitiwO. as being of univcreal 
vjjidity, the same In all places and binding on all peoples, and 
[lot cue thing ttt Athens and anotber at Rome, as are the civil 

Cfl The tenn “ paiUiTt in tbit nss^ muttua eatal^litbed IpafiftryFt* bj 
some form of hunatu nUtbarity, At to the terra poHitivfl law ««« | IS, In/^S. 

(n More ujiiiftlly unwriltea law, asm tcn}7tuin, meinj » cerriain part 
nr fiith lav^, nflPfLfi'j. HUHfmiiTj. wvd mio-lnw. 
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lawfl. of etfltes (iStts fu# clpife)* U is dao tbe Kteroiil Lbw 

(/» def^ma), aa having existed from the commencement of the 
world, uncreated imd umniitabLe. Lastly, in modem we 

find it termed the ^loml Law^ being the expreission of the 
[iFincIples of morality. 

The term natural law, in the Bon&e with which we bjc here 
concerned, is now fallen almost wholly out of use in 
England, out&ide the ctrcJe of thoae particularly intErested in 
philosophv (u). We speak of the principles of natural juBtice, 
or of the rules of natural morality^ but aeldoni ol the law of 
nature p and for tlds deparlure from the establifibed usage of 
ancient and medievstl speech there are at least two reafione. 
The first is that iba term natural law has become equivocal ^ 
for it ifl now used to signify physical law—the expresflion of the 
uniformilies of nature. The second is that the term law\ ss 
applied to the principles of natural justice^ brings with it certain 
miskdding ijssoclatious—fiuggestions of eomtiiBud, imposition, 
external autborityi legislaliot]—which are not in harmony with 
the moral philosophy □£ the present day. 

Tike following qimtalions iUustmte siifticiently the ancient 
and medioval conceptions of the law of nature;— 

A rtifofLaw is either nni^ersBl (KKHtof vfliio?) or lipecial 
Special Uw censhtB of the written en^ctmeiit* by which 
mca are Eovemed, The aniverBal bw consists ol ihow mi written 
mlei which htb Tecognised among all mEa [i?>. *' Eight and 
wrong have been defiaed by reltrEnce to two kinds of law* * » 
SpociEkl law ie thst whieh is ostnblishcd by each pEople for Itself. 

The oiiiTertaJ Jaw is that wbich ii confonnablo metolj to 
Natare*^ (w). 

Cicero.—" There ia indeed a tme law (lex)* right rea»ii, agrw- 
ing with nature, diffiiaed aniPTtg a]l moJi, oachnaglng, ovcrlaating. 
, , . Tt is not allowable to alter this law, nor to dErogate from jL, 

nor can it be repeal^Ml. camiot be froiu thii laVp eithei 

hy the praetor or by the people, nor is emy person tequitMl to explain 
or interpret it. Nor It it {me Saw ni liama and anodkcr at Athcn^^ 
otto law toH^ny and another bereaffer; but the snmg law, everlasting 

and unchangeable, will bind mU notions at all times; end there will 


(tO I'or dl reviraj on the Contiaont and in the Oaited BtStti ICe Haiocir 
Jkffieaf 0/ NataroJ Law ConerpU (IMO}, 
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be OM cjsmnion lord flUii ruler ot aDn (jod Iho frmmer afid 

|iff)po«T thU law 

Fftilo Jvilatu *.—The uneiTinE Uw ii ri^rhti reaBon; Dot an 
ordinance rnade hj tJua or that mortal, a comiptlhle and pmshabla 
law, a lifelaaB. law written On lifoleaa paiclnnEnt, or en^ared on lita- 
lew columns; hut one imperlsbahle, and impresHd hf immoriai 
Nature qn the immortal mind** 

Gdiut.—All peoplca that are mled hj law* and cuAl^iiiH DhEor^w 
partly law pocullar to themselTW and partly law common to all man¬ 
kind. Tbat whiidi any people has aEtahELilmd Jor itwlf is called jtij 
aa being law peculiar to that State (juj propriam ri'rilnti*). 
Bat that law whfcch natural rt-aaon establiBheft amoug all mankind 
i* obaerred aqnally hj all pooplfi*, and ia for that reason called juj 
genh'iiriiv " (z). 

JiulinioR-—Natural law {jfuro rwihiralia:), which ia observed 
ecinally in all nation*! heing establisbed by divine providonc?, Tomainfl 
for ever lettW and immutable; hot that law which oach State haa 
«fftabliihed for itielf is often cbangtfdt either by legislation or by tht 
tadt consent ol the people " (o)* 

Eaoktr^^*' The law of reason or human nature is that which men 
by diECDiirao of nalutal reamn have rightly foiiiid out themselves to 
be all tor ever bound unto in their actions{bj. 

Chriitlan ** Natural law la a diviiic law, written in 

the heart! ol all men, obliging them to do those things wLLcb are 
newsuirily coosonant to the rational nature n| manltind, and to 
Twfratn Crom those thing* which arc repngnaiit to it" (c>- 

Thn aBsociatian of ideas that causes imturtLl law to he 
looked upon m ** Ift’W'^ in the same sense as eivU law has had 
three main oonse<iuenneB. In the first place, natural iaW|. and 
its product natural rights were conceived as having suffieient 
legal force to render void a bunmn low that wna repugnant to 
them. In the second place, the idea of natural lnw as a Mnci 
of law helped judgea to alter the civil law. At a time when 
the orthodoi theory of the iudicial function was that the 
judges were mere mechanical mterpretcia of the law, the idea 
that the law was necessarily in accord with ^"natural taw*' or 
(to uae the allemative eipression) reason was a useful cloak 
for the judicial development of the law under the pretence of 
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&pp]viia^ it. Ill the third plucci internetioiiiij lEi^^ytEis 
upon the do^triqe SiS Eeeming to giye legalefficADy to iDtor- 
natloiml law, which was suppoEcd to coiaform to oamral law. 
Thtrt legalistic approach to natural law is new geoeraUy 
abandoned. On the fimt point, it has been clear law in 

England since the mneteenth century', if not before, that an 
Act of Parliement is not void for repugnance to natural law. 
The deBirability of legislation is to be determined by I^ords and 
Conmjons in the lobbies and by electora at the polls, not by 
judges in the course of litigation. Ta the Unitad StaUa th* 
existence of a rigid constitution bjos giTtn this aspect of the 
doctrine a longer life. On the second pointy wa baya now come 
tn recognise that since the law can never be completely certain 
the judge must be conceded to haye the power of making new 
law in the course of deciding cases, and that in esercising this 
power he yrill naturally act in accordance with his moral ideacf; 
we no longer pretend that these moral Ideea are a pre’e^tiating 
body of ''law", Gn the third pomt^ the terminology of 
[latnnil law still wins con&iderable support among mtemational 
hwyerfi; but it would seem that their difficulty oyer the 
question whether IntemationQl law ia really law is only a 
v'crbal nncT and that it is not solyed by purporting to deduce 
International law from morality dressed in the language of 
law (d). 


{d)OR the peneFAl inbjei^ ace NattlwhipH Ct^nUibuivnu f^i Lotm 
cograpk^ Mtib vac. jtu J^ntiumT Bari*, EMiui huimique Jtir U 
mcnl da noium du natujrill dam Phihioiftn TJit 

Fjitemjfioiia; Laui itnd €uit&m af Ancitni GrttCi and Rome, toI L cti S’ 
Bryers, I. H. 555 j Pol lock, .Eiiasri in the Law, ^6. rrnriferi 

lym (IMO) 3 J, C. U 41|. 3 ibid. 2&t. tram (1901) 1 CdVT 

Ui note E to hit «diC3cm of Mmae'j diteiint Law 77: Clirk 

Prachnai ^ 13 j Ybemdoff. Jf|>toriaai Jurttpr^idinc^] 

fnlroductiemi eame, Ccmmon Scnec m Law a9L3) ctl 9t Ofnc-rai 

MacimentM in ConUnmtai Legal 
(1012) 407 fT.? Gierke, Aatoraf LtliC and ihi Theafv cf 3acietv 
tr. Barker n^) = B W, aad A. J CatM.. A t M^ai 

PoULcal Theory m Ihc WiMl (19M); Hnldaworlh, H. J§. L„ H. SOa- JeFowicE 
ftitrnffKcfitm ta the Study af Homcn Law (1939) lOO ff.; Hobum 
Cimluation aj^ the Growth af Law aSOB) P^rt H; l^nfreloprdja at lbe Bodjii 
Scienm (193^, f.e,; BodEohfimer, Jtiriipmdf.Ture ri94f)) 103 ff - Bmmem 
1^' 1-Jllw mod the Amcriem Ravpln- 

Uon (IC^j 03 4 Q. E. 030 ; Srjigtf!, The Queit far Law (1941) rfa. 14, snd 
hib]liflgriji^7 therein at p 433; Ldutci^aclit hlUmationtll Law and Human 
RfHhU Rallt m JuriMpnalfitwi, ch. 1; ahn tJtefntnre cited 

•Tw^rn pp. 10-lC. apMial y J. \V. Jonrn, Hietafiral IntradaaHon to ike Thti^rTt 
of Lflir. ck. 6. nn.l Fnedinann, Le^aS Thrary, Part H, The abflvc reprEftBlito 




The Khtds of Law 


31 


I m- 


§ 10, OonventlonaL 

By cotivetiticjlifll law is meant any rule or system of rules 
agreed upon by persona for the regulation of their cooduct 
£0wards eaeh otbon Agreement ia a law for the parties to it, 
Riamplea are the mJee and reguiations of a club or other volun 
tary gocietj, and the laws of cricket, golfp or any other game 
The lawa of obese , for eiample^ are the ridea which the players 
have expressly or tacitly agreed to obHenre in their conduct nt 
tbe game. 

In many eases conventional law is also civil law; for the 
rules which persons by mutual agreement, lay down for them¬ 
selves are often enforced by the courts of justice of a state ^ 
But whether or not these conTentional rules thus receive 
recGgnition and enforcement as part of the civil law, they 
constitute law m the generic sense of a rule of human action. 
That part ol civil law which has its sonre^ in agreement may 
itself be termed conventional law—lor example the regulations 
of ao incorporated company—hut such a use ol the term, miiat 
be distinguished from that which is here under consideration. 
Conventional law in the present sense is not a port of the civil 
IflWf but a different kind of law* 

The most important branch of conventional Inw ia the law 
of nations, which, ss we shall sea later, consists essentially, 
and in its most important aspect^ of the niles which have been 
expressly or impliedly agreed upon by States os govomlng their 
conduct and relations to each other. 

I 11, Customary Law 

By customary law is here meant any rule of action whkh 
is aotuolly observed by men—any rule which is the expression 
of Borae actual uniformity of voluntary Dction, Custom is a 
law for those who observe it—a law or rule which they have set 
for themselves and to which they voluntarily conform their 
actions. Of this nature are the laws of dress, deportment, and 
etiquette. It is true that ousiom is very often obligatory— 
that la to say, its obBervonce is very often enforced by Bome 


caly tt at Ihp Idtrstura on Lilia EtibjMi in Enjliah^ v^lth JUUe 
refrrenrt to worlcji in oth-er Sea furtiwar, in/rfl } ill. 
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form of Imperative law whether the eivil law or the law of 
positive tnonillty; but Irre^pectiTe of any such enfoci^i-ment, 
and by reason eolely of He de facta ob^rvauee. It is itself a law 
in that generic aense ia which law ineludes any rule of action. 

Tlie openition of custom as one of the eonreea of civil law 
will be coaaldered later. That portion of the civil law w^hich 
has its source in custom is itself called customary law^ but it 
is not in this sense that the term is liere used. Cnstomarv law 
in the present sense is not a part of civil !aw^ but a diderent 
kind of law in the generic sense. 


i 12* Practical or TechnlnsJ Law 

Yet another kind of low ia that which cODsifta of nil'ea for 
the attaiii ni feiil of soEri& practical end, and which r for want of 
u better name, we may term practical or technieul taw. These 
laws are the rules which gnide ua to the fulfilment of our 
purpcfies; which inform ua as to what we ought to do^ or must 
do, in order to attain s certain end, PIxunifKlca of such are 
ihe laws of health, the law's of musical and poetical eomposi 
tion, tha Ifliivs of style, the laAva of architecture, and the rules for 
the efTicieot conduct of any art or business. The lews of a 
game are of two kinds—some are conventional, being the rul^s 
agreed upon by the players; others ore practical or tecImjcaJ, 
being the rules for the successful playing of the game. 

^ 13. International Law 

Iiiternationsl law, or the law of mitioos, consisia of those 
ruleg which govern sovereign states in their relations and 
eonduet towards each other. All men agree that sueh a body 
of law exists, and that states do in fact act in obedience to it; 
but there is a dLfferenee of opinion over its proper clasSfEcation. 
According to some writera the law of nations is, or at least 
Lncludtis, a branch qf naturai taw, namely, the rules of natural 
justice os applicable to the relations of states inffr *«. Others 
hold it to be a kind of cuatomary law, nntnely, the ruleg actuallv 
observed hy states in their relations to each other; or a kind of 
imporative law, namely, the rules enforced upon stsles fav 
international opinion or by the threat or fear o^ war; or a kind 
of eonventionaJ law, having its saurce m intemational agree- 
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mept. It vA tbe last view that has re^idired most support Ipora 
the courts o! this coimtry. Thus intt^rnatioiiJil law ifi 
by t4ord liuE&eU of Killowen (a) as tbe aggregate of the rules 
to wb^ch DutiodE have agreed to conforni in tbeit conduct 
towards ona anoLbor’^. The law of nations soys Lord 
Chief Justice Ck>lGridge [/). is that coUaction of usages wbieh 
civilised fltaies have agreed to observe in their dealings with 
each other.'' "The authorities seem to me "r says Lord 
Esher {g). to make it clear that the consent ol nations la 
requisite to maha any proposition pEiit of the law of toatioos-" 
"" To he binding ”, says Lord Coekbnm (A), ” the law must 
have received the assent of the aalione who are to be bound by 
It. This assent may be express, as by treaty or the acknow¬ 
ledged concurrence of Governments, or may be implied from 
established usage." 

The solution of the dispute would seem to Ue in the propo¬ 
sition already advanced, that the categories or kinds nf law 
considered in this chapter are not mutually exclusive. There 
is nothing to. prevent us from reganling intemational law ns 
belonging, m purL to each of the four categories ol natural law, 
customary law, imperative law, and convontional Isw, Further, 
it does not seem posssble to say that international law falls 
within any one of the categories. Of the four views the 
wjost plausible ia the one that would place international law, 
HE a whole, in Ibe category of conventional law, but even this 
III open to objection. Whan a new state aomea into ewstenoe, 
and is recognised by other states {i}, it becomes subject to 
iikternational law, and there \s no necesisity for any agreement 
on its pEirt so to be bound. To say that a state's agreement to 
tlie rules of intemationQl law ia *" implied from tbe mere fact 
of its slalehood, or of ita being recognised, is to introduce a 
fiction and in effect to abandon the theory of agreement, 
Jloreoverj even with regard to long-established states like 
l^iance and Great BiitaiJi, it cannot be shown lliat they have 

tfil (ISiTei- 13 L. Q. K, 310, Adopted by fjord Alv^retonH. C.J,, in 
fitfid Atiirinp €o. V, [15W5] 3 B., ftt p, 

(/> fi. V Ef:^pv (1S76] 3 D, p. 53- 
(if) Jbid. ftt p. 131. 

m md. fli p. 303, . , , J . 

(0 VVbethcr or not rDCOgnitiqii is ivqaiftd Li disputid, aau tiwu not 
unctm III hcTfl. 
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actually agreEj, through their r^^ptesantntiv^s, to nil the rules of 
Intemutiortal law (fcj* 

IntettmEional law is di^I&ibk iuto two kinds, which may be 
distinguished aa the commoa law of nations and the particular 
law of nations. The common law ia that which prevail & 
universaJly, or at [east generellj^ among all oiTilisod atatea, 
being based on their unanimous or general agreement» express 
or implied. The particular law is that which is in fotco solely 
between two or more states, hy virtue of an agreement made 
between them alonej and derogriting from the common law. 


§ 14. Civil Law 

Finally, we come to the nonsidemlLon of that kind o£ law 
which is the special subject'matter of this treatise. This is 
the civil law. the law of the state or of the land, the law of 
Lawyers aad the law courts. This ia law in the strictest and 
original sense of the term, all other applications of the term 
being derived from this by analogical extension. In the 
absence of any indication in the context of a diderent Latention, 
the term law* when used tmplkiier^ memna civil law and 
nothing else, and m this sense the term is used in future 
throughout this twok. 

The question of the true nature of civil law is ona of so 
much diliiciilty and importanee that it must be reserved for 
detailed consideration in the following chapter. 


summary 

Law in iii inp«t gBueral mum— any nde c£ actinq. 

Kindi of law in tkU ierue i 

1. lniperatLvt» law. Rales of adiaa impoMd on men by 
aathority. 

Th& ijnp^ratiTe theory of dml law^partially troa bat 
incO'inpLqto and ons-fidotL 
The lanctiimi of inipeTativo law. 


[k) For % farther diSniHaiDn ue Ldiitcrpacht. PHvafff Late- SaurcM end 
ATi^ia^iM 0 / Inifmalicnel Law (inj) ch. St; Britrly, TJko Lam vf Naii^mi 
(6tb Ed. IffikEK 4iJ Laiiki, Studki in Lam and 264-5. Sir John 

Salmond twk ihd view thit intarnHiofiiiJ 3aw was a iperifli of i=oartaUM«| 
law; iE* Ttb ed. 5 1^2 and App^adii YI. 
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2. PhyiicAl Ctx BcientlEc law, 

Rulfifl iDnaidAliny ths tLnifofmitlffi of natum 

ThiA concept ioti of lav derived Iroin Kholafitic phileeoplijr. 

The l€x octerna. 

3. Natural or moral Imw. 

Rulee foTZDnlatiD^ die priudplci of natural jastioL 
This conceptian of law derived Ircm Greek phLlo»phj and 
Roman law. 

Two msiiniugi^ of natural l&w: 
fa] ^czanUflc or phjdcal lav. 

(b) 31oral lev. 

Conaeqaencce of the idea that natural law is a typo of law^ 

4. CouvcndoDol law—rnlEiB agreed upon by perwni for tlie 
regulation of tbdr oondnet towards each other. 

3. Customary law—rules d£ action embodied in cqatom. 

6, Practical or technical law—mlee of aeiion for the attain- 
toEnt of practical ends. 

7- InUrontional law^tbe rulee which govern sovereign Btutea 
in their relationa towards each other, 
d. Civil law—the lav of the state ag applied In the state's 
Gouiia of jnaticb 
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CHAPTER 2 
CIVIL LAW 
§ 15. The. Term Law 

The nnme clLtiI (though now faLlen Edmewfaat out of use m 

this BCBse^ and thotjgh poisessing certain other meaumg^^ h 
the most proper and ([^nvenient title by which io distlngulEVi 
the law of the land from other forms of law. Such law Ib 
termed civile as being that of the ciirffca or state. The nam^ is 
derived from the ;iis cicilc of the Bomaos. ** Quod qulaque 
populus ipse Gibi jus constlfcuit> id ipsins propriom ciTitatii eat^ 
vocaturque jua civile, quasi jub proprium ipslua civitatiH (*). 

The other meanings of civil law arc not eucH as to be Ukfdy 
to create confusion. It oEten meanB the law of Borne {corpuM 
jTinV ciirdij) m opposed to the canon kw {corpus juiit canoa^^ici) 
—these being the two syEtems by which, in the Middle AgCG, 
the State and the Church were respectively governed—or as 
opposed to the law of Bngland, inasmuch es England^ unUkc 
the rest of Europe^ refused to receive the Roman low and 
developed a Eyateni of its own. The term civil law is also used 
to signify^ not the whole law of the land^ but only the residue 
of it after deducting some parlicular portion having a special 
title of its own. Thus, civil law m opposed to crimLnal law or 
to miUtory law (b). 

The term civil law^ os indicaiing the kw of the land, has 
been partially supeffieded in recEnt timEs by the improper 
subBtitute, poithvr law. J-us pi^tiiivutn was a title invented 
by medieval jurista to denote law made or EEtablished (jmsitum\ 
by human authontyt as opposed to the jilt aaiarair, which was 
uncreated end munutable. It lE from this contrast that the 
term positive derives all ita point and Eignihcance. It is not 
permissible^ therefore» to eonfine posttiva taw to the law of the 

(n) JsbI. JrtJt. 1, ^ 1. 

ih) Iq clsttix-al Bniaan Llw the tBim piu ric^Tf wai ni^ ■amptimfi to 
aS. ibe rut tfap Uw frain that madp try tha dH^Btratea, ffu 
Soaar^iftuiti^ iod kt mark dS tbs efiMotially BQIpa^ part of the ls» 

Tram ilut svatlsblA %Ik> Ut peregriiieE, juM pmOum - 
6f Ri?jnan Lttw. 2Dd ad. 
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land. All law is poaitiTd that is not natural. Int^iTtatiDnal law, 
laf examplep is a kind cf jui potiiiatini, no (lian the civil 
taw itself (0). 

The term nuiniLdpal law is eometimea uised instead of civil 
law (d). This usage, howover^ \s mappmpriate and should be 
discouraged, having regard to the moderD connotation of the 
ftdjeetive municipal aa relating to a innuicipality or borough. 
Us use OB a svaonym of civil is derived from viunicipiuTn in the 
sense of a @elf-goveming political community within the Bomun 
Einpin,^, Civiia^ and wiwniripfvtrt were closely related in 
meaning and use. Bolb denoted a body politic or atote. 

The fiamo eivE law is derived from oiie of them, and the name 
municipal law from the olher. 

The term law is iLSed in two BemBBH, which may bo cimveTiicnLly 
divUogxii^^ MM thfi! hbatract oiheI Lba c^oucryLOL In its ah^tract appLi- 
catlD^ WQ Apeak al tiiB law ot Enylaad, the law of libel, criminal 
law, and ao IottLIl Similarly, we nse the phroset law and order, law 
and jufitico, coarU of law. In its concrete appUcatloo, on the other 
haudn tft my that Parliament has enacted or repealed a law; we 
fipeak ol the by-laws of a railway company or luiuiicipaliity; we hear 
ol the com laws or the navigatian Inwa. In the nt^troct oensa we 
apeak af law, or of the law; in tile concrete senm wo speak of a law, 
or of lawa. The diatinctioA diunanda attention for this reoaon, that 
tho conerdia term is not co-extcnsiva and coincident with thii abstract 
in ItE application. Law or ths law does not conalst of the total 
tiiitnbi^r of lawa in force. The cnnstltiient elemtLiitB of which the law 
is made up are not laws, bnt min of law or l&gal principle*- That 
a will requires two witnCBoafl la not rij^htly ipoken of as a jaw of 
England; it is a rub of EnglLah law. .4 law means u Atatulc, cnact- 
nurnl, ordiiianc «4 decree or other eaercim of legialatiTn authority. It 
it ono of tho sources of law m tho nbatTact aenBO. A law prodncee 
itatiito law or acme other form of enacted law, just os a judicLaJ 
precedent produceiv cooe law. Thntti la much Imw recognised p appllod 
BJid enfoTc^ in the courla of |iiaticn which haa not been en acted by 
any law. 

Thb ambignity ie a paculiarlty of English speech. AD the chief 
Continental languages po^aest distinct words for tho two meanuigB 
thuH inherant In tho English term law. Law in the eoncrata is f«c. 
Titi, /Tsjsfs, Law in the aha tract i* jua, if naif, dfirtfo. 

The law of Rome was not br oxvifia, but jui cirifo. Ler, a Rtatnte. 


(c) Aquinaa, StinUrtd, 9. q. G7 (De Jnre^, Art, 9: Utnmi jiii 
eonvmientcr dividatur in jns natinralo et jui poiitivuni. Bw mIeq Suin*. 
Df L«[jtfcua. L 0- 13.; iLexJ pofilira dicta cBt, qaasi sddila naturmli legi. 

fd) SeHp for eoainplf:. Blocialonfl 1 . 901 The Ziirr»>ra, 5 A. C., Ml 

P 93. ficr lisnl Parkc^r, 
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wftji one the scurcef of jur. So i:n Fnmcli iitith dmii uTid and 
in Gormnn with litcht artti (w^es^fz. It cot the rase, indEwd, that 
the dlstinrlioi] between theeD two Beitt of torma ie aLwa^ra rigidLy iiiaLD- 
tfflined, Jot «e occfisjaiiall j find thft concrete ward nsed in tie nbttract 
fionae, liledieval Latins Jor einnipla, frequently uses aa cquiralont 
to juj; we read of natumlU DO leai than oF jnj ndietnfe ; and 
the Hame tiaa^e La coE unoonuncm in the case of the French JoL The 
fact remainH that the Continental language* poasesAp and in gFneral 
make use of, a cncthod of avaiding the ambi^itj inherent in the 
Eingle Fugiiih term. 

Moat English writera hare^ m dohning law, defined it in the 
CDDcrt^ta' instead of in the nhstrart sen&e. They hai^e attEinpted to 
answer the qni^ion- What is a lawf white the true inquiry ia: 
VFhat ia law? The cantral idea oE Juridical theory^ i* nol hi, hut 
iuj, not btit Btcki. To thia Lnverted and imuatuTal method 

of inquiry there are two objectiona. In the Hrat plsoe, it involves 
a Ufeleaa and embanassing -conflirt with legAl usage. In the mnntha 
oF lawyers tho concrete signiheation i& quite nnuBual. Thej speak 
hJkhUHally of law^ of the law^ of rules of law, of questions of law, 
of legal principlea,, hut rarsly of a iiiw or of tha Lawi. When ther 
have occBRiOD tu exptL^s tho concrete Idca^ they avoid the generic 
eirpressioni, and speak of some particnilaT species of laws—a srtatntE, 
an J^ct nf Parlianaent, a by-law, nr n rule of court. In ihe Eorond 
place^ LhlS CODsideration of laws inatead of law,, of itutcad of 

tends almost necosirariiy to the eondusLoii that staEnte law it the 
typo of all law, and ths form to which all of it is redncible in the 
last analysta. It mislcadi inquirera by sending thnm to the lejns- 
latore to discover the trua nntnTe and oriEin of law, instead of to 
the courts of jnsiicer It is consequEntly fespoosiblp tor much that 
ifl inadcqnato end nntme in the jtiridicsl theory of English 
writers («). 


i li. The Geneiaiity of Liaw 

Thia discuaBion of the two Eeuneg of the term "* law briiigs 
UK io whut seems at ■Brst sight to be odq of the most perpleixlng 
questions of jurisprudence — the question, rmmelj, whether Jaw 
is necessarily general. To put IhiB question in other words, does 
the Jaw consist exclusively of rules of ('onduct^ or may it contam 
also precepts concemed with on individual case? An exojnple 
of a generiii rule would be the general rule that judges may 
gniot divorce on specified grounds. This ia general bath its to 


fsl The plural term lawA ia BomeMmei uaed in s i^llccthe sasM mewa 
thB cotirt coffjiu ftinj—thE law in iu entiT^ty; ab in the of the 

cncyL'Iopoc-dift known m HaJahTwy's Law* of i^nufemd!. Wt (fo not ipcak, 
howcTcf. tif the Iftwf of enmraci or of uuIp. 
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persons mid as to acts: that is tc say, it applies to all msmed 
couples and to all acts (whenever committed} that suffice in law 
to give the court power to grant a divorce. An example of a 
precept concemed with on individual ca-se would be on eighteenth- 
contur}' private Act of Parliament divorcing a particular married 
couple, Some types of legal pronouncementB are intermediate 
between theae two extremes. For instance, a rule may be 
general as to acts thoagh particular as to persons, or It may be 
general as to persons though particular as to acta. Various 
other elements of particularity in a rule may be imagined; thus, 
it may apply only to ct narrow claes of people, or wibhin a 
narrowly defined geographical area, or for a abort period of time 
(e.g. one day). 

Now It 15 clear that a kw in the sense of an act of the 
legtslature, may be partleular iji the fullest sense of the word. 
A Divorce Act, for example, is none the less a statute and none 
tha a law because it applies only to a particular couple and 
lays dowm no rule of conduct even for them. It is not bo obvious 
that '* law in the eense of the legal eyatem, may be particular. 
A private Divorce Act is a law, but the passing of such an Act 
is not commonly thought of as changing the law of England. 
The law of England doolaroa that divorces may be granted 
(1) by Act of Parliament; f2) by judicial decree. ’When a 
private Divorce Act is pns&ed or a divorce decree is pronounced, 
this is an application of the Inw of England but not (it may 
bo said) a change in it. The Act or the decree operates in the 
tflw but is not itsell perf fl/ the law. Similarly it may be said 
that the former Acts of Attainder, whereby particular persons 
were sentenced to death or otherwise penalised, though a 
law'* cmcTeio)t dtd not create "law" (flfjtju 

any more than does the sontene-e of a criminal courts 

TliUB the requirement that law should be general &eeras to 
be Indie a tad hy the ordinary usages of Bpeeeh. A little further 
consideration, however, will show that the requirement is 
exceedingly difficult to maintDin. For one tbingr as we haye 
Been, there are degrees of generality. Where cicnctly are we to 
draw the line ? To take one illuBtration, some universities hnye 
power by statute to make regulations for their members. Are 
such regulations part of the law 7 What of the rules of n 
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VfK-htmg club, ^■‘blch are valid as a matter of eoutraot belwe€o 
the miL^mbera. or the tule& in the articLea of aaaGciailon of a com¬ 
pany ? All theae rules are enforoed by the tiourts, and have a 
certain degree of generality. Are we to refuBa them the name 
"Maw"? 

The question whether contract can create "* law for the 
parties ** has (or may seem to have) peculiar urgenoy lor the 
mternatioimL lawy’er. In his view tcestjes are sources of iuter- 
tmtional law*. Yet they are bo only if law need not be general, 
for normally treat tea are binding only on those atatos I hat have 
ratified them- Thus the intematioiial lawyer who declareH 
that a bilateral treaty makes law for the partiea is implicitly 
declaring that law^ need not be general. 

A second Eliffioulty is that somo particular precept may 
concern especially importimt persons, Hueh as the King. Are 
we to deny them the name *" law ConEidcr an Abdication 
Actfc providing for 111 -:^ abdication ol cne monarch and the 
aecession of another. It see ms that such an Act must be 
accounted part of the la%v, if only because the pemonality of 
the King enters into other rulea of law* 

A third difliculty is that all partieular precepts are exceptions 
to general rules, and tbareiore need to he etated in staling 
^mcraJ rules. Thus an Act of ParlLament divorcing two 
particular married persona is an axeeptiun to the general rule 
that poofde once lawfully married continued marrie<| until their 
deaths. Also, particular precepts often have an aspect of 
generality through the operation of general rules. A private 
Divorce Act ib an implied permission to every unmarried person 
to go through a ceremony of marriage with one of the divoroed 
parties without thereby incurring the penaUies of bigamy. 

Questions Like the one now being considered am apt to 
appear insoluble, or at Icoiit extremely intricJite* unless we 
realise that words often have untidy mennings, and that in 
stating their meanings we am not delving into any ultimate 
realities but elto simply stating the haphazard Figniflcftneeg given 
to words by men. The conclusion that emergeH is that the 
words "* lawand " tho Isware not ordinarily used with 
perfect couslsterLey. Although the phmaa ** the law *' often 
oonjiotfis general ruloa, this is not always the cuse; aud even If 
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it W9.ro tQ be oonflned by ddfimtloa to geaeral ryle&, it would b«- 
impoafilhJfl to dmw any firm line between generality and partieu- 
larity. In the present book the term law " ih used to cover ah 
nilee. enforced by the eourtSp however small the degree of tlieUr 
gcncrfklity+ 

^ IT. The DeflnklDD of Xjaw 

All law h not made by the legislature. In F,nglnnd mueb 
oi it is mjide hy the law courts. But nil law^ however madeH Ib 
recognised and administered hj the courts * and no rules ar^ 
recognisud and admtnifltijred by the oQUrts which are not rules 
□f law. It is, therefore, to the courts and not to the legislature 
that we muBt go in order to aseertoln the true nature of the law, 

The law may be defined (Ic expand the definittoa already 
giveti.) as the beniy of prineiplea recognised and applied by the 
state in the administration of justice. In other w^ords, the law- 
eons ists of the rules recognised and acted on by courts of justloe. 

The dehnitioo of the word law "* is the moat discussed 
question in jurisprudence, and some supplementary ohser vat Iona 
pro offered on the definition here suggested. 

It wdJl bo remembered that the term '"law'' Is now being 
used to mean the civil law exclusively (/]. Consequently it ia 
no objection to the definition that it does not cover international 
law, for it is not meant to do so. It is a definition of tile civil 
IdW| that is to say, the law w'ith which ordinary lawyers are 
professionally concerned. 

For the ordinary lawy^er the detimtion has the advantage 
of clearly separating conventions of the cDnstltution^ which are 
not regarded as law, frcrni tho law of the cons lit uiioii- The 
dei^niticn does not solve all dJhicuhies lu the appLIcation of the 
word law- hut then no definitioii can. For instance, a 
question arises upon the meaning of the wgrrl “ courts in the 
definition. Does it include administrative tribudftla? By the 
National Insurance Act, 1946, and regulations made thereunder, 
the deeioion of questjons urlBmg under the Act is entrusted, in 
the last resort, to a commissioner whose decision is final. Supposo 
that the commissioDer lava dow'n a rule that be id tends to 
IdIIow In exercising hie diserctien Is thia “law"? The 


5iirra, f H. 

For ludl nilAi ua SAtfond in (105-1) 17 M. L. It. 1*07. 
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oidy Sensible ftoswer to Btich. a question is that it does not matter, 
exeept in the iDterpretatioii of a specific sentence, whetbor we 
s?ay that it is *' law *' or not. Kesrly all words hsTe a centta] 
core of meaning that is reJatively fixed, wbDa they are aomewhat 
hazy in their marginal meaning. The word '* law ” Is no 
exception. 

Some writers have suggested that the word " kw “ includes 
or should be used to include the principles acted upon by 
administrators pure and simple. Certainly these principles are 
sometimes important to the lawyer (fij, and they ore likely to 
become more important in the future. 

There are other persons and bodies besides the law courts 
and administrators who enforce rules of conduct. If a member 
cf the House of Commons alfrontB the Hoiicc by interfering 
with the mace he is subject to diseiplinary action; dots this 
mean that there is a rule of law that no member must interfere 
with the maco? In the Sheriff of ii/iddfflsrz> case fi^. where 
the sherifl was Imprisoned by order of the House of Commons 
for attempting to enforce the judgment of a court of law, the act 
done by the sheriff was in accordance with the law enforeed by 
the law courts; could it he said tg be against a system of law 
enforced hy the House of Commons? Again, a manufacturer may 
require dealers In his products to-observe his list prices under 
threat of l>eing blaekdisted (/). such rules law? They 

are contractually binding and so are law in the senso of 
conventional law {supra, ? 10); hut suppose that they were not 
matters of contract; would enforcemeiit by a private body make 
thorn ” law"? Ouce more, the question is of no importance in 
the abstract; it is of importance only if it arises in the interpre¬ 
tation of the ivord law " in a specific context; and the ceatext 
of the word may help to provide the answer. 

Definitions of the type above suggested are sometimes 
criticised on the ground that, though appropriate to case-law, 
they ore not appropriate to etatute-law, A statute. It is said, 
is law as eooa os it is passed; it does not have to wait for recotf- 
uition by the courte before becoming entitled to the name 

,• 1?^ ,5' " adminiatnlivE QQBEi-LeptliticD ", 60 

ft ™ ‘ , m , T, ‘*1 D A. & K. 3T3. 

(jl I ha BcstrlrtlvD Trsde Prsctices Aet, IB66, mtdrei Ihls illenl for s trade 
aMoctaiKiii to do, Cut net for an j&dcvidutl minutMturw. 
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The courts i-eco^iee a statute beCAUSe it ia law; it 
is oQt law merely becpuse the courts recognise it. There U 
□otbing in this ohjectioii. The courts are the crgaos □£ the 
coinmunltj for declaring end enforcing the law sud for creating 
a certain form oi lew (judge-made law). The legislature is an 
organ of the commuiuty for ereating another form of law fstatute 
law.) So long as the rourts and legisJature are working in 
harmony it does not matter whether we say that a statute in 
law because the courts recognise and apply it, nr that the courtE 
recognise and apply statutes because they ore law. The state¬ 
ments are aimply two aspects of a single truth. To make a 
practical issue of the objection under consideratlon^ one would 
hare to Imagine that the legislature passes a statute which the 
courts subsequently declare to be void, and that a political 
conflict! 1 hereupon arises between the legistatijre and the couKs. 
Is the statute then part of the law No answ^er can be 
given to such a question In the abstract. The answer that a 
particular Individual would give in a real situation would depend 
upon his sympathies. An impartial observer could not give an 
answer until one side or the other bad triumphed so that barinony 
between courts and legislature w'os once morn restored. As snid 
before, no defiaition of a word can determine its application to 
marginal aoses, as this one would be. 


§ 18. Justice ADsoafdini; to L>aw 

In the modem atate the adintni91ration of justice according 
to law is commonly taken to irnply the recognition of fi^ed 
rules. It is, indeed, perfecllj possible for the courts to functioii 
without fixed rules at alL Ho^a'isoever Expedient it may be+ 
howsoever usual it may be, it is not necessary that the courts 
of the state should act according to those fixed and predetermined 
principles wbkh ore calied the law. A tribunal in whiah 
conscience and natural justice ore excluded by no rigid and 
artificial rules^ in which the judge does that which he deems 
just in the particular case, regardicss ef general principles, may 
00L be an efiieieut or injuiworthy tribunal, but Is a perfectly 
possible one. It is a court of justice which is not also a court 
of law. 

However^ it must not he thought that a tribunal so acting; 
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in accordance with tbe dictateB of Ita own conacienee wionld 
ncce^ariJj dlspcnfe abstract justice. ’Very oftca our act ton of 
justice preeupposes fijced ndes, and is incompatible with a 
system of free judicial discretion. For instance, if criminnJ 
punish me tit wera mated nuL at the untrammelled discretion of 
a ]ud|^e, wa should not oaU the result justice, for justice 
damands tlmt a man should not be punished except for breach 
of a kDowablc ruJe^ AgEim^ justice is usual]v taken to require 
that people should be treated alike unless there Is neasroa for 
treating Ihem differently. If A and 13 baTa made a contract 
which tbs judge decides to enforce^ sad C and D h&va made u 
contract which the judge decides not to enforce, we should say 
that the difference of trealuient is an in justice to one party or 
the other unless there is some good rensou for it. Yet if the 
judge makes up im mind to eolorce all contracts unless there 
is rea&on to the contrary + or not to enforce any contract unless 
there appears good reason to do so^ be boa already created a 
mJe and is no longer exercising a perfectly untrammelled 
disc ret ton. These exam plea show that justice is often directly 
dependent upon the establishment of hzed rules. On the other 
hand it cannot be denied that we have some notion of juatice 
independcnLly of l-Egal rules; otherwiae we should not be able 
to eoiisider whether a particular legal rule is ** Just " of not. 

Fven when a system ol fixed mIcB exists, the extent of It 
may vary indefinitely. The degree In whicb the free diseretion 
of a judge is ezcludod by predetermined rules of law is cDpabto 
of Indefinite increase or diminution. The total exclLiBion of 
judicial dis^eretlon by legal principle is impossible in any system. 
However great is the encrotichmcnt of the law, there must 
ranuiin some residuum ol justice w'hicli is net according to law— 
Eome activities in respect of which the adminiBLratbn o^ joBiice 
cannot he defined or regarrled os the enforcBment of the law, 

Kor muat it be thought that the process ol evoluilon has 
been uniformly from judicial discretion to fixed rules; often the 
reverse has been true. To go back to the heginnitiga, there 
probably was uever a time when the discretion of n judge wug 
complEiely unfettered. The irnportanca of customary law in 
early enciety prevents us from supposing this. It seems clear 
that customary rules of great rigidity everywhere existed before 
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tlie iiLstitutioQ of courts, ^ust ns they aow do ia primitive 
societlee that havo: no i^uIat courts. Moreover, we can s^ 
from primitive codes like those of the Anji^lcHScLion kings (which 
cLTfl really codes of custom}, that they often attempt to exclude 
Judicial discretioD where in modern times wo recognise it, 
repl&cing it hj fixed rule. In the matter of pemltiea, for 
example, these early codes try to lay down a consequence 
which is to follow automatically as soon as Judgment U given, 
without leaving anything to the discretion of the court ** (fe). 
That there must have been discretion in interpreting the codes 
we know from onr own e?rpcrienro of the difficulties in inter¬ 
preting documents; but the discretion was not Intentionally 
conferred. Avowed dieeretion in the matter of penalties and 
compensation iB therefore a later development. Conversely, 
there have bean clear instances where a court, starting wdlh a 
wddc discretionj has limited Itsell by the development of case- 
Inw. Thus under Henry II and Henry III the Mng^B courts 
wdclded wide discretiopary powers; yet during the fourteenth 
century they became limited by rules. The lalitude so 
abandoned by the common-law courts was reialned by the 
Council »Dd passed from it to the Court of Chancery^ which at 
the start of its existence bad an almost unlimited discretion 
to interfere with the common law; nowv, that discretion has been 
partly canalised into definite channels and for the rest excluded 
by fixed rules. Then again the common-law^ courta, at the 
time when ftctlons upon the case began to be liUowed, opened 
up for themBelvea a wide field of new discretion; yet that, too, 
has now been largely changed into fixed rules. At the present 
day Ihcre ia a tendency to reetore judicial discretion in many 
deport men Ls where formerly ii was absonl. Th us the progress 
of law is not invariably from discretion to fixed rules, or Dies 
trersa; discretion and fixed rules are both permanent elements 
in the administration of jiistice, though their relative unprortanee 
varies at diSetent times. 

ono can seriously doubt that it is on the whole expedient 
that fixed rules should grow up. Yet the -ckmenta of evil 
involved in their growth are too ofa^dous and serious aver to 
have escaped recognition. Law^s are m tiiflory. as Hooker says, 

{k) JE^1□wkz, " The A^iesament of Pan&!tiefl m PrirniiiYe Lkv rA0i!^ri4ft 
Si p. WS, 




46 


Cbatteb. 2 


ts IS 


the ToiizGE of right Ticw;>n '*•; they are in theory the uUeninceB 
of Jufitjc-e Epeaklag to mea by the month of the state; but loo 
of tea in reality they fall far Hhoti of this ideal. Too often they 
turn judgment to wormwood and make the admlniatrmtion 
of juatice a reproach. Nor is tbia true merely of the earlier and 
ruder stages of legal do^elopTnent. At the present day our law 
baa leamt, in a moaBure neter before attained, to speak the 
language of fiouad reason and good aetise^ but it etill retains in 
no alight degree the vices of its youth; aor is it to be expected 
that at any time wo shell altogether escape from the perennial 
conflict between law and justice. It Ifl needEuh therefor^, that 
the law (taking that term as implying 6xed rule) should plead 
and prove the ground and justification of its eiislenGe. 

The chief uses of the law are three in number. The first of 
these is that fo a considerable extent it imports imifonnity 
and certainty to the administration of ]Ufitice+ It ia vitaUy 
important not only that judicial decisions should be juBt^ but also 
that people should be able^ in most matters^ to know beforehand 
the decision to vrhich the courts of justiee will come. This 
provision is impossible unleas the course o( justice ia UDlforin, 
and the only eflectual method of procurmg uniformity is the 
observance of those fixed principlE^ which consUtute the law^ 
It is often more Important that a rule should be defloitE, 
certain, known, and permanent, then that it should he ideally 
just (I), SomelLmee, indeed, the clement nf order and certainty 
ifi tbo only ont* which re(|uir«B cotisiderationH it being entirely 
mdi^crent what the rule ia, bo king m it exisla and h adhered 
to. The rule of the road is the best and most familiar example 
of tbiSt but there ore many other instances in w^hich justice 
seems dumb, and yet It is needful that a definite rule of some 
sort should be adopted and msintained. 


(I> In ment jeaTB- in Ihe UdiIe^ BLutEB at Amenn m SD-cnHed *' renlLst 
school af jiiriBpruJDnc& has ^nwn up seeking Iq miDimise! the EMirl pli-yeJ by 
legll] ndi^a in riDlerminin;? jiiflictnl dH'ifbnH. Ree m pnrtirti I tv r JerThteW France, 
Lai£f o«d JlJikierti Mind Had, 9 tad 31. The dof 

rcctiTc applied hj bimHctf h dUtlcgiiiilied AmcricnQ fndpe and 

lympHlhetie Lnw^rdt " ri-aliflt " uppnofl^b, who cjpfEiwed ihr opinimi ihlt 
even in the SLiprpme Court of the United Sutee n majorlly nf the eiiaei wtn 
predclEimIWiTd hy fbe (iw, and ibat of ihe nfsidsie ihrre waa a cocwid^’r^bTe per- 
ceriLage m bere the l»w wai drtir end the tppUcBiioa alswir dmihtfial: Thf Salurt 
af the Juitwmt In a tower Coun I he proportion of pra- 

dcLermiand “ would he kigtioT at|t|. Ret, Eener»l]|, G^hsrt. acme 

Atneiican Ioterp^^*^of fjaw *\ in TAeoritr of Law (iU33), 1. 
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Tbifl is oDe renaDii wky it ii that m no ciyilised {^mmuDity 
do the judges and magistrates, to wboto is entrusted the duty 
of nmintalning justiee, exorcsse with a fre^ hand the viri btmi 
arbiiriuni. The mone complex atir civiliBatioD the 

more needful ib it* regulation by law. and Ibe lefia practicabto 
the altematire method of judicial procedure. ■" Heason aays 
Jeremy Taylor (tn), “ La Budi a box of quickdlver that it ahideB 
no where ; li dwells in no settled mansion; it is bke a dove'a 
Deck; . . . and ii we inquire after the law cl nature'* (that 
is to sayp the prindplea of justice) " by the mloB of our reason, 
we aball be as imeerlaln aa the di^eourses of the people or tbs 
dreams of disturbed faucicB.** 

It Lg to be observed^ iu the second plaecp that the necessity 
□f cQofonnmg to pubUely declared principle^ protecta the 
administration o| justice to a large extent from the disturbing 
inBuence of improper matives on the part of those entrusted with 
judicial functions. The law ia necessarily impartial. It is 
made for no particular person, and for no individual cascp and 
so admits of no respect of persons ^ and is deUected from the 
straight course by no irrelevant consideratloiLS peculiar to the 
special instance. Given a definite role of law, a departure 
from it by a boirsbreadtb la visible to all men, but within the 
sphere of individual judgment the differences of bonest opinion 
are ao manifold and serioua that dUhoneat opinion can pass in 
great part unchaUenged and undetected. Where the duty of 
the judicature is to eiecute justice in accordance yidth fixed and 
known principlea, the whole force of the public con^icnce can 
be brought to the Enforcement of that duty and the maintcDsnne 
of those priticiplasx But when courts oF justice are left to do 
that which Is right in thoir own eyes, this control becomes to a 
great extent inipofisiblep public opinion being left without that 
definite guidance w^hieh is essential to its force and litfiuence. 
So much is this so, that the administration of justice accordiog 
to law is rightly regarded as one of the first principles of 
politico] bberty. The legiBlativa or supreme authority soys 
Locke (n), '* cannot assume to itself a power to nile by 
extemporary, arbitrary decrees, but ia bound to dispenae juBticet 


jin} Dciftor PubitdTijiiim XU, 006, Kotor's cd.), 

im TrfCQlite 0 / flotidftittMtij-i It. 11. ISB. 
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Bud to detjide the rights of the aiibject by promulgated, standing 
laws, and knowr^, auUioriacd judges/" So, in the i^orda of 
Cieero (o): “ We are the slaves of the law that we may be free/" 
It m to lU impartLality, far mors than to ila wisdom (far 
this latter virtue it too often laclEE)^ that are due the inHueDoe 
and reputation which the Jaw has posse^d at all times- "Wise 
QT foolish, it LK the same for alJ, and to it, therefore^ men have 
ever been willing to Eubmit their quarrels, knowing, ns Hooker 
says (p), that “the 3aw doth speak with aU indhlerency; that 
the Jaw hath no sEde-rospect to their persons 

Finally* the law, to the extent that it excludes dlBoretian. 
ner^'ee to protect the admlnEstrsEjon of justice hom the errors 
of individual judgment. The establishnient of the law la the 
substitution of the opinion and conscience of the community at 
large for those of the Uidividuals to whom judicial funettons are 
entrusted. Hie principles of justice are not always clearly 
legible by the lig^ht of nature. The problems offered for Judicial 
solution are often dark and difEcuIt, and there ie great need of 
guidance from that experience and iviscdom ol the world at large 
of which the law is the record. The law is not always wise, but 
on the whole, and in the tong run* it is wiser than those who 
admuitster it. It expresses the will and reason of the body 
politic, and claims by that title to ovemile the w'iLI and rcaaon 
of judges and magistrateSt no less than those ot private men. 
** To seek to be wiser than the laws &oya Aristotle (q)* Is 
the very thing which lb by good laws forbidden."^ 

TheseK then^ are the chief advantages to be derived from the 
exclusion of Individ uol Judgment by fixed principles of law. 
Nevertlseleas, these benefits are not obtained save at a heavy 
coat. The law Is without doubt a remedy for greater evOa.* yet 
it brings w^ith it evils of its own. Soma of them are inherent In 
its very nature, othars are the outcome of tendoneies which, how¬ 
ever natural, are not beyond the reach of elective contmL 

The first defect of a legal ay stem is its comparative rigidltv. 
A general principle of law is the product of a process of 
abstraction. It results from the elimination and disregard ol 


(v) Pf0 Ciumlity, 116. 

fpS I. lO. t. 

(q-1 HhtfC&nc, I. 19. Sm sleo nuan, Dt AitgmtniU lib. Q, Apb. 
HfiinIj3C]a epom^rv kbut ciw 
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the less materiid cLrcumslanL^eE in tile partiQuIar c^Bea fallmg 
withiQ itB BCDpQj dud tlie eoneentration of uttentbn upon ihe 
more essential elements Triiich tbese eases have in common. 
VVe cannot be sure that, in applying a rule so obtained^ the 
elements so disregarddd may not be materiaT m the particidar 
instance; and if they are so, and wo malre no ulloi^'anee for 
them, the rcsidt is error and injustice. This possibility Is fully 
recogniaed in departmenta of practice other than the law. The 
principles of political economy ore obtained by the elimination 
of ev&Tj motive save the deatre for wealtht but we do not apply 
them blindfold to mdividual eases without first taking account 
of the poEsibly disturbing influence of the eliminated elements 
In law it is often otherwiaet for here a principle is In many cases 
not a mere guide to the due e:3:Gr[dEe of a rational discretion, 
but a subEtituie for it. It is to bo applied without any aUow^ 
ELDco for special circumstances, and witliouf I timing to the right 
band or to the left. The result of this infiexibUity is that. 
boiveveTi carefully and cimningly a legal rule may be framed, 
there will id all probability be some Epeciol instances in whJcb 
it will work hardship and injustice, and prove a eourcc of error 
instead of a guide to truth. Bo infinitely various are the affairBi 
of men, that it is impossible to lay down general principlea 
whk'li vdll be true and just m every case. If we are to have 
general rules at all. We must he can tent to pay this price. 

Tlic time-honoured maiim, Summutn jii$ c*t su^nma injuria, 
is an expression of the fact that few legal principles are ao 
founded in truth that they dm ba pushed to their extremeat 
logical conclustons without leadiiig to injuBticc- The more 
general the principle, the greater is that elimination of 
immatcnal elements ot which it is the result and the graat-er 
therefore is the chance that, in its rigid applicatiDn^ U may he 
found false. On tbo other hand^ the more carefully the rule is 
qualified and limited, and the greater the number of eicaptions 
and distinctions to which it is subject, tho greater is the difficulty 
and uncertainty of its application. In attempting to escape 
from the cviIb which flow fraru the rigidity of the law\ we incur 
thoee due to its complexity, and we d:o wisely if we diEcaver the 
goMen mcian between tbc two Extremes. 

Analogous to the vice of rigidity is that of conEervatiam. 
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The former U the failure of the law to cooform itself to the 
requirements of special instances and unforeseen claases of cssea. 
Th^ latter is its failure to conform itself to those changes id 
e«reumstances and in men's views of truth and justice which are 
inevitably bro tight about by the lapse of time. In the sbsenee 
of law. the adniimstration of justice would automaticiaiy adapt 
itseif to the circumstances and opinions of the timo. but fettered 
by rules of kw, courts of justice do the bidding, not of the 
present, hut of the times past in which these rules were 
fashioned. That which is true to-day may beoome false to¬ 
morrow by change of (jircumstanees, and that which k taken 
to-day for wisdom may to-morrow be recognised aa foliv by the 
advance of knowledge. This being so, some method is requiaite 
whereby the law, which is by nature stationary, may be kept in 
harmony with the eifcumstancee and opinions of the time, li 
the law is to be a Uving organism, and not a mere petrification. 
It IS necessary to adopt and to use with vigilance some effective 
instrument of legal development, and the quality of any legal 
system wiii depend on the efficiency of the means so taken to 
secure it against a fatal conservatism. The judges can do 
something to mould the law in the coiitbo of administering it. 
but the most efficient instrument of legal change is legislation. 
Ev^ legislation, bowever, is incapable of completely counter- 
acting the evil of legal conservatism. However perfect we may 
make our legislative maohiaery. the law wjU kg behind public 
opinion, and public opinion behind the needa of the time. 

Another vice of the law is formalism. By this is meant the 
tendency to attribute more importance to tedmical requirements 
than to Bubstantive rights and wrongs. The formelUm of 
ancient kw is too notorious to require illustration, but we are 
scarcely yet m a positioo to boost ourselves as above reproach 
m this matter. Much legal reform is requisite if the majtim De 
Mtinimis non etiraf lex is to be accounted anything but irony. 

The last defect that w<o shaU consider is undue and needless 
complexity. It is not poBflihk, indeed, for any fully developed 
body of law to be such that ho who runs mav read it. Being 
as it k. the reflection within courts of justice of the cotnpks 
facts of civilised esistenca, b very considerable degree of 
elaboration is inevitable. Nevertheless the gigantic bulk and 
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bcwllderiD^ diffieultiefl of owe own labyrinthine syBteid are far 
beyond anything that is eaUed for by the neccssitiea of the ease. 
Partly through the metis odfl of its historical development, and 
partly tlirough the induenee of that lov^ of aubtlety which liaa 
alwaya been the heaetting pin of the legal inind^ our law U 5Ued 
w^th ucedlcBs distinctiDiiB, which add enormolialy to iE^ bulh and 
nothing to its value p while they render a great part of it 
unidlelligible to any but the expertr This tendency to excesaive 
subtlety and elaboration Is one that specially afTeets a system 
which, like our own, has been largely developed by way of 
judicial decisions. It is not si together an unavoidable defectn 
and the codes which have in modem times been enacted in 
European countries prOTe the poasibLlity of reducing the law in 
Qdd increasing its iDielligibDity (r). 

From the loregoing considerations as to the advantages and 
dloadvantages which are mhorent in tho administration of 
justice accarding to law^ it becomes clear that we must guard 
against tlie excessive development of the legal system. 1| the 
benefits of law^ are great, the evils ol too much law ure not 
small. Bacon has said, after Aristotle («): Opfi'ma eai lei quae 
minimum rrlin^uit arbilrio However true lliifi may be 

in general, there are many departments of iudicial practice to 
which no such priaciple is appUcabLe. ^fuch has been done in 
racenl timea to prune the law of morbid growths. In mEmy 
departmenta judicial discretion boa been freed from the bonds 
of legal prineiplp. Forms of action have been abolii^hed; tuIob 
ol pleading have been relaxed; the credibility of witnesses has 
become a matter ol fact^ instead of as formerly one of law^; a 
discretionary powder of puni^^hment has been subatiEuted for the 
terrible legal uniformity wliich once disgraced the administration 
of criminal juatice. In divorce cases, give the judge a 
discretion to make a decree even though the petitioner has 
commit ted a matrimoiuol offence. Judges have no^v a wdtle 
dlEcretipn in the matter of eosts, in the apportiooment oF loos 
between joint and concurrent tortfeasora and in cases of 
contributory negligence* in considering questions of renEou- 
ableneiis and hardship before making orders for posSE^ssion of 
houses controlled by the Bent IIe£triction Acta, in adjusting the 

(r) Ob celliflcKElea. bse infra, § 4^, 

(j} OtDOd, Or I^b. 8^ Apb. 4^^ AfiiaTlIi:'! Rheisytit, I. 1. 
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rlghla of the poxtlea to & hire-puiehiifi^ o^reetnetit under fleciioii 
12 of the Hire Purcba^e Act, 19^, and in deoreeing mamten- 
imca under the Inhentfiiife (Family ProTkjon) Act, 1038 ((J* 
There is no doubt that the future will fiee further rcformB in 
the same direction. 

We have hitherto tak^n it for granted that legal principLcv 
are necessarily snfiesiblfr—that they are essentially peremptory 
rulcfi excluding judicla] discretion fla far ae they exteod—^that 
they must of □ecessily he foUowed bEndly by courta of justice 
even against their better judgmeDt. There seeniH no reuscm^ 
however, in the nature of things why the law fihould not^ to a 

consider hie extent ^ be ^ exible ms tead of rigid—should not aid^ 

guide, Rud inform judicial discretion, instead of eicluding it— 
should not be subject to such exceptions and qualificaliona as 
in special circumatances the courts of justice shall deem 
reasonable or requisite. There is no apparent reason why the 
law should say to the judicature' Do thig, in nil eases„ 
whether you coiwlder it reasonable nr not,” instead of Do this 

except in those cases in which you consider that ^here &r« 

special reasons for doing otherwise/" Such hexibLe priucipies 
are not unknown even at the present day, and it Reems probable 
that in the more perfect system of the future much law that 
ie now rigid and peremptory will lapse into the calegoiy of the 
oonditionah Tt will always, Indeed, be found needful to main- 
tarn great part oi it on the higher level, but we have not yet 
realised to what an extent flexible principles are RuflleiEnt to 
fkttflin nil IhQ gtKwl purposes of the law, while avoiding much of 
its attendant evil. It ia probable, for inistaiico, that the great 
bulk of the law of evidence should ho of this nature. Tliese 
rules should for the most part guide judicial discretion, instead 
of excluding it {a)_ In the former cnpncitVp being in general 
founded on experience and good sense, they would be vain able 

SO lu thL' fon-pioiiiff it bnn umnnH tor f^tiVctiieiu^ of 

t^ipoaittaa Lhat l»w ’ nnJ diMretJon *' mre fnntomJty ijppo-Jji^, Thu 
ahnulil prrhiipB he warn^ ihtlt thsH ii iupt PD il]v»rijiblp uma.g^ <jf wardi. Tbt^r^- 
LA a Benvi ici whiiJi law tijiii daHcnritoq nrv dot for it inoT te n\4 

tbdt whET] IA iLid^fl IB ^ivcd m discretion It Lb tke Eaw th^t g[vta him ihtt 
iljjicrL‘tiqn. On thi- otiicr kand^ if b « caurilry Under a dirtftkirflhip tbrre 
were no TU\^ eAtrpt ft mlc that the dicKKar rauid do wbat tie plcft&ed, wc 
Ahoutd nut sftj thftt uuclj & countrr wh lindrr ttw miE of low. Whethrr we 
4ikooBo lo contTAJit and diarretion cr td recofulBe the extstenise of “ le|>al 

diftcretion l« O lUSUcr nf convenii^iM* deprndinir an the circumstance-*. 

tvi A refaren ill thii dirBcLinn u iho Evideacfl Ad. 1939, i. 1 flK ^ 
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aldB to the diseoverv of truth; in tha latter, they are too often 
the Ljafitrumenta of error (x). 

It may Mnallj be observetl on ihfs subject that even a fly stem 
of legal r tiles suppofles that the facts lure capwble of be log 

ascertained in ord^r that ihe rules may be applied- Wo arc 
becoming lUfirea&ingly conscious that this abSUtnpliou is often 
false, particularly where die facta under invcatlgatloii were 
crow'ded into a few momcuts of titne as in the case of an impulsive 
homicide or traffic accident. Quite apart from the chance lhat a 
wiineas. may lie, there is the possibility o! imperfect cb&ervation, 
of failure of memorr, of unconscious biaSr of fallaciDufl '* reasoning 
bank there is also the p:)S&ifailjty of having no w'itness at all. 
The deeiflion mny he helped by ruli>5 as to the burden of proof, 
but the uncomfortable fact remaina that a auhstantial number of 
decisions proceed upon a totally false view of what happened. 
'Hi is ifl a risk that can never be totally eliminated, from humim 
justice (j/}. 

i 19. The Imperative Theory of Lav 

We have defined the law os conaiatlng of the rulea in 
accordance with which justice is administered by the judicial 
tribunals of the state. In a previous chapter we adverted to 
and partially eonsidered a different doe trine wbiuh has received 
ivideapread acceplence, and which may bfi termed the imperative 
or purely imperative theory of law. Acoordin^^ to this theory 
the civil law iB eSfleDtjallv and throughout its whale compass 
QOLhIng more than a particular variety of imperative law, and 
ennsists of the general commands issued by the state to iU 
subjects and enforced through tho agency of courta of law by the 
ssdetiun of phyeical force. It is naw neceBsary to consider this 
theory more fully. 


Tlicrn Lai 'b^.n mueb discutpiDi] cd tba Contiacnt o\ tbo mrrilH uid 
■lalnEliritB of frefl fndidAl lili^rctkiti (/rei> RtchU^ndun^f Pitri rrj^hfrrfu:!. 
iha eitrmctA in TA« □/ Lrgaf In tDodrm timcB tb« 

diBcuBAmn af rule f. iliBcnrUda Iiab hE^n tiLriri-ly tnoifE^mhl tc h disrui- 

iicn of judiEijil IrtbaniJt V. aduimiBtraliYG IrihuSBlBK it being 

■BBDFriBLi thmi IliQ farn^^r BrV ^[JYemE>d by JikohI min Bad tlin ]aUi!r by frer 
iiiHcn;tinn, thou^jh m^lLbcr *stuuintiiit4 U anything like whoriy tnic. Ser 
Jpmme Frank, // Hfffl H:rrt ^iTuurl# piekitison. difmmp'jifsfi'fv 

flfld the £iusrri 0 / Law (19:^7h Sir K, Allen^ JumJwfMrh 

nojhfiK 

(g) Bee Jemmo Prank, or Tnaf £1940^;; filHLDviile Willtaisp. 

Pnoo/ of C7i|ift {19&n]i. 




54 


CHArrEii 2 


[5 19 


We have already Been that it conUiQB an vmpartaTit i^lemont 
of truth- It rightjy rcccgnia^s the easentiiil fact that cLtII law 
m thfl product of the Btate and depends for its e^istenae on the 
physkrtl force of the Rtate exercised through the agency of 
judicial tribunals, M'here there is no state wh»eb govema a 
oommunity hy the use of pfayskal force, there can be no such 
thing as civil law. It is only if and bo far as any rules are 
recogniBed hy the state in the exercise of thl^ function that 
these nileB possess the essential nature of civil law. 

This being so, there is no weight to be attributed to wbat 
may be termed the hietorieal argument against the imperative 
theory o( law, Tlsis argnment may be formulated as follows: 
*' AUhough the definition of law as the com mend of the state 
is plaus^ibict and is at drat aight sufficient, as applied to the 
developed political societies of mtxlcni thnest it is inapplicable 
to more pritniiiva communities. Early law is not the coni- 
mand of the state; it has its sonree in cuatom, religion or 
public opinion, and not in any authority vested in a politicaJ 
superior. It is not vintil a comparatively late stage of social 
evolution tbiifc law assumes its modem form and is reeogniaed 
SB a product of supreme power governing a body pobtic. Law 
is prior to, and independeut of, political authority and enforce- 
menb. It m enforced by the fitate because it ib already law, 
and not tiice cma (a). 

To this argument the advocates of the imperatTve theory 
can give a valid reply. If there are any rules prior to, and 
independent of the state, they may greatly resemble law; they 
tiiEiy ba tlie primeval substitutes for law; they may be the 

(a) See, far Example, Bryfl*, St-adiu in (tWli 

VoL IL i4 Kfid iHtli ^"Broadly tpeiJtLiig, ihsifl m in fi»Eiy cfittuounlty tw* 
aiithantEBH 'xUith cbn rnnkfl taw; Lht! htaXL\ i.t., tbe mVin^ Bhd directing 
p 4 wi!r, wbnlevi^r it mxy be, in wkLch th# govern mc-nt of the c^lUimunity reKidet, 
and ihe I'topk, that ih, lHe wbolo body of tho oouiJtiunity^ n-i,^4rdtd not Be 
inforpomted in LbE jIbLe. hot ab hf'mg nu-rtly u minj (teriMiui ulln llUvn 
HrfkciiEuerviBl ftfld wkUL reJiitinDH with CUB anott>tr, . - L*i*f eannot be aIwe-jb 
BH il everywhere tho nrtaLbn of the fctute, becauic inBtAnccB nan ho Bdduc^ 
whore IBW oKilted in | oamcuunity before ihe^rc WBft my itAte." Bm E.]mo 
PoPoek, FiriE Bonk at JiLrup/^adgnt^i tgtti ed. 24: **ThBt mitrerativo 

churttetet cf Uw, whiL‘h in our nbodt-rn e-xpi^rioriA? il ita »nilt*.nt BUrLbikte. ij 
fanod to be \VATiLing in BOCiotiES *hWh it WDtiliJ bo meh Ut call hArliBroTEi^ and 
thlEa to nBl1 IftwIuBA, , ^ KoE only Lnw. hut \s.w wilb 4 gwd d»l of fomialLty, 
liai^ cxicled btrore thti tifttt had any adeqaale tneanB oT ccFinpcLlitif its obH^rv- 
ancfl, and imlHd btferr there wab any regular iiroceuB nf eamToement at alt/' 
Bee also Maine, Farljf /rotary o/ fiutilBU-imU, Lecl. 19, p. JSlU, and IjccI. L:^, 
p. 3BQ. 
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bistarifial Boufoe from which law is developed and proceeds ; 
but they are not thetnselves low. There may have been a tifoe 
in the for past when a man wao not diatinguishahle from the 
anthropoid ope, but that is no reaaqn for now defining a mnn in 
such manner as to inoluda an ope. To trace two different 
things to o common origin in the beginnings of their hiitoHcal 
evolution is not to disprove the exiatence or the itnportonce of 
on essentiol difference bat ween them ag they now stand. Thh 
is to confuse all boundary lines^ to substitute the history of the 
past for the logio of the present, and to render all diatinction 
and debnition vain. The biatorical point of view is valuable 
as o supplement to the logical and analyticah but not as a 
substitute for it. Ic must be borne in mind that in tbe begin¬ 
ning tbe whole earth was without form and void, and that 
Hoience is ooncerned not with chaos hut -with cosmos (&). 

Yetj althougb the imperative theory contoinfi this element 
of the truthi it is not the whole truth. It is one-sided and 
madequata—the product of an incompleta analysis of juridical 
conceptions. In tbe first place it is defective inasmuch ob it 
disregards that aihird element which is an essential con- 

lb] Tfac at>DTc bod hfxn left uOttiUchcd bj the prrKtil editcr bccfLP«« 

it repreEL'Dta [k ircU-l( tiDVi a coiltTibiatiaia Lo a EiiBtorie cdDttiG?craV: but ihc editor 
iDay be a1tawiL‘d ta axpiV^S hU own o-pjaion that Itu eob L rDliVn-y is verbal tad 
Lb at tbf prBECDt difcus^icin is pat {as it may appcAr ia be) a f&ciual argument 
but IB merely a nrstalcmeaE al tbe du^nitiem al l^w alrcodv idvanted by tbe 
Etsamed am bar. It will be tbaL Sir Jabn Salmond begins Ibc book by 

imumoraLing a number of kiudfl ai Inw Ito the Wide i^i liach Ibcludin^ ihc 
utuiDnnilieE of baCure (kTui intBinalionill IftWp aod IDlAeB upon them iLti fcillnwla^ 
very «i<Duble ob-sciraiida. ' * Aay diEcuBsioa to tbe rL^hifu.1 claim & of any 
ai those cIabscb of mlcB to he calk'd laws—any 4JltcmpL to distlni^Liid] lawE 
properly k called from Iswa improporly so eaUed—^vaaid seem ta be boLbing 
mi^rc thrvn S pnrposclEOS dld^ute about wotda. Our bufiimsBs Ib to rcco^oiBe that 
ibey IST^ in foot called ItWBi and to diilibguiBb ■eruratcly between Hie dlHi-rmt 
clnsset of rulcB that arc tbua known by tbe «ame name ^ (jupra^ p. 21h Then 
at p. h£r comEfl lo tbe gubject of municipal or divil law, aad adDOLLDcn Ebat 
"" TD tbe absence of any ladieatmn in IBe CCmtcrt of a diffEroDt intcntiimp Lbo 
term law, wben oeliI meana Civil law and nolhing clss, and in ibis 

^nje the term lb need in future IbrougbonL this book Thus wben, in iho 
abkove p.-^asagCi tbe AUlhor declucs that '"it there are any mies prior to,, and 
imjb'peadent of tbe State, + + . they are not thcmjielvua law be must mean 
by the lA«t word, m n^ccordonru wkb hit own previoui utatcmcnt, civil li\e.. 
State) ]aw and ootblng cIbc. So read, bii pT^potilion ibai there it no ISEale) 
law independent of the Stale tHfcnmoi a tautology. Tbui the propOEEtidD ia 
bgii-atly delenBiblc, buE at Ehc same time it 14:. if left uneapUined, imrElcadiDg 
lo the EtudL'al, who It led to ftiippo&c thnl the author je odvADCiDg & Factual 
prapoflition aa Eo ibe iQ-callcd natiLnsoJ law, Seo William e, " | nteiuiticinal 
Law and cfac GontrOTeray OS to tbs Word * Law ' ^ British IVar Book of 

JwtemBJtoTifll LdW ItGh reprimsd in PAtFosopAif, Poffhu and ^onstp 
LoElett 134. 
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Htitucnt of the cam pig te coaceptioit. As lo any specl&i rel&tioD 
between law und justice, this theory is a ilea t and ignorant. It 
Bliminatea from the implication of the term law elLL elements 
BiiYe that of force. Hiia 19 an illegitimate simplificiition, for 
the complete idea contains at least one other element which js 
equally essentjal and permanents This is^ light or justice. If 
rules '■-f law am from one point of view commands issued hv 
the state to Its suhjecte, from another standpoint they appear 
Ob the principlefl of right and wrong so far as recognised and 
enforced by the state in the esercLse of its essential function 
of administering justice. Law is not right alone^ or might 
alone, but the perfect union of the two. It is juslioe apoaking 
to men by the voice of the state. The established law, indeed, 
may be far from cotteaponding accurately with the true rule 
or right r uor is its legal validity in any way affected by any 
such imperfection. Nevertheless in I’dfa law and justice are 
coineideut. It is for the espression and reahaatian o£ justice 
that the law has heen created, and, like every other work of 
Dienes hands, it must ba dchned bj referenee to its end and 
purpose. A purely imperative theory, therefore* is as one-sided 
aa a purely ethical or non-^imperative theory would be. It 
mistakes a pitt of the connotation oE the term defined for the 
whole of it. 

We should be sofliciently reminded of this ethical clcTncnl 
by the usages of popuhvr speech. The terms law and justice 
aje familiar associiiles. Courie of luw are aiso courtA o| justice, 
and tiio administration of justice Is also the enforcement of 
law. Itigbt, w roug, and duty are leading terms of law, as well 
as of morals. If we turn from our own to foreign languagoSi 
W 0 find that law and right are U9uiilly called by the vei^ sam« 
□amo- Jut, drorf, Rtchf, diriiio^ have all a double meaning; 
they are all ethical^ as well us juridical ^ they all include the 
rules of jiiatice, as well as those of law. Are these fucts^ then, 
of no signlReance? Are we to look on them as nothing more 
th&o accidental and meaningless coincidencea of speech? It ia 
thiB that the advocatee of the tlteory in queslion would have ua 
believe. We may, on the contrary, SBSume with confidence 
that these relations between ihm names of things ore hut the 
outward maaifestation of very real and intimate relations 
between the things named. A theory whieh regards the law 
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aB the command of tbo state and nottimg more^ and which 
eatirely Igaorca the aspect of la-^v as A puhUo declaration of the 
prfneiplas of jiistieep woold lo&e all its plansihility if eypressed 
in a language io which the term for law signihea justice also. 

Even Jf we incorporate the nii&aing ethlc&l element in the 
dbBoition, even if we detine the law as the sum of the principles 
of justice rccogniEed and enforced by the state, even if we aav 
with Blackfitone (c) Lliat law ig *'s. rule □! civil conduct, 
prescribed hy the fluprcme power in a state, commanding what 
is right and prohibiting what is wrong we shall oot reach 
the whole truth. For although the ides of eommttnd or enfotcU' 
menti la an essential kupUcatloD of the law^ in the aen&e that 
thero can he PO law where there is no coercive administration 
of justice by the state, it is not true that cvar)‘ legal principle 
assumes, or can be made to assume, the form of a command- 
AJthough the impemtive rules of right and wrong, as recogniaed 
by the state, oonstitute a part, and, indeed, the most inn port ant 
parti of the law; they do not constitute the whole of it. The 
law ineludes lha whole of the principles accepted and applied 
in the adndniatration of justice, wliether they an? imperafive 
principles or not. The only legal tuIgb which conform to the 
imperative definition are those which create legal rights and 
duties, and no legal system consists cicltisively of rules o£ this 
description. All well-developed bodies of law contain innumer¬ 
able pr[iiclples which have some olher purpose and content than 
this, and BO fall ootBide the scope of the imperative definition. 
These non-imperative legal principles are of various kinds. 
There are^ for osample, permissive nilss of law^—namely, those 
which declare certain acts not to be obligatory or not to he 
wrongful—a rule, for instancep declaring that witchcraft or 
bercBy ifl no crime, or that dftmage done hy cornpelitton in trade 
is no cause of action. Jt cannot be denied that tlieso are mlea 
□f law as that term Is ordinarily used, and it is plain that they 
fail wdihin the definition of the law as the prinuiplea acted on 
by courts of justice. But in what sense are they enforced by 
the state? They ore not commands, but permissions; they 
create Uhertiefit not rights and duties. So, also* the innumef- 
able rules of judicial pFOoedure are largely non imperative. 


((!} C&miiifiiEaHw, 1. ir. 
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They ore Iq eo proper sense ndes of conduct enfori-ed by the 
stiite. Let UB take^ for example, the principles tbut bearsoy 
Ir no evidence j that written evidence is superior to verbnlj that 
a contract for the sole of land cezinoi be proved except bv 
writing; that judicial notice will be taken of fiiicb and ftich facU; 
that mattery once decided arc decided once for all as between 
the same parties; that the mterprotatloq of written documents 
La the o^ce of the judge and not of the jury; that witnesseif 
must be examined on oath or ofiirmation; that the verdict of 
a ]ury must he unanlmoua. Is it not plain that these are in 
their true nature ndefi in accordance with which judges 
ndnuniator justice to the exclusion of th^ir persooal judgment, 
and not rulea of action appointed by the state for obBerrance 
by its sub]cels and enforced by legal eanctiona? 

Tftere are various other lonns of non-imperative law^ 
notably those whlc;h relate to the existence, application, and 
interpretation of other njlos. The illustrations Edreaiiy given ^ 
boweverp Ehould be Eu:Scient to render evident the fact that 
the purely impf^ratlve theory not merely neglects on essential 
element m the idea of luw^ but also falls far ^bort of the full 
applioatiou or denotation of the lerm. All legal pTinciples arc 
not commands of the state; and tho^e wiilch ere such com- 
mands are at the same time^ and in their esBCntial unture, 
Bomotbing more, of which the imperative theory takes no 
account. 

I Tha Authority of Law 

Some writers lisvo endeavciurB^ tp avoid tho ror^oing objuctLesv 
to the purely unperatiVE theory of Imw by rogaidijig tuIh of pitJ 
and all other nQu-imperetlvd principles, os bcLng in rvalitj 
the coioinanLls of the itate addreeted, not to the puhlie al lafg&, hnt 
to tha judgRs, The mle, they say, that murder ii a erlmtt b a 
cotnmand addres&ed to nil perHoiia not to commit murderp and thp 
rule that the puniAhmant fur murder ia death is a carnmand to the 
judges to inftidt that punJukmenL ^ImHarly^ the mlc that henTsay 
is uot &dm iHfii ble in evidence is a comm ami of tliE stute to ihn judgi-:^ 
put to admit evidenoo of that kind. By taking this view of the 
matter^ it ia Endeavoured to bring the whole body of legal prin.ciph's 
within the icopo oF the dclIiiitLotL oF law u the gcneraL cemmAud^ 
of the state (d). 


(dj for rxauinEe. Benthamp friHin>f4iS uf M»rali eind LtgithHftn, 

.'530: I, Int: tWing, im Richt [Sri ed/l, I. 33-t. 
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Thii contantjcm brinp ns bo tli6 con&idrrAtiOo oi the trne n.atiLre 
af thfi duty of cDurti of juitiai t& rerognlBe and apply Lhcwe fised 
principle whicli institute tho law. Hitherto we have spoken of 
Lbo iavr M boin^ anthoritaLiv* within tho conrta of jiiBtice^ we Iwite 
^ pokeji ol thosft conrti as be tug nndisr fl dnty to obsorva the law in 
the exercise of their function of administering jnsticOp instead ot 
acting in accordance with their own views- oj right aTtd ■wr-oiig. It 
Lb now neccssaiT to oansider tVins uatoTn of this authority and of 
this duty. In what tenae and hj what meana ia a judg^ bound, 
for exaniplo, in deciding a case to tolJow the prwodoiits set in 
former instead of following the dictates ot his own reasDn J 

It i* clear, in the first place, that judges are nndar a moral duly 
to observe the law. This is the busmess for which they w^re 
appoiiited. This ii the duty which they undertook by their judicial 
oaths, when tlifly a wore to administer justice according to law 
llie obEerranra of this mora! duty is teourad and enforced by the 
proBsure of public opinion^ and more eapMiaily O'f that profEssionnJ 
opinion of tho bar which would be quick to noti<ai and to ocneurt 
anv departure hv iho bench from th^^ estaUiahed pTmoiplea of Inw. 
Moreover, the wilful refusal of a judge to apply the established 
law would amount to misconduct Ln his office, for which he could 
rightly bo rcfflored by the pmpor authority. 

To this moral duty, is there snperadded any legal duty? la 
the duty of a court to adminiitcr justice aEcording to law a legal 
doty enforceable ub Buch by any form of judicial proceeding, and, 
if §0, in what oases and in what miuiner? In the case of inferior 
«PUTt^ which are subject to a superior court by wny of appelUte 
or Buperintonding jutiEdiotiont tlia dnty of the inferior court to 
ob^rve the law is on forced ai a legal duty by the su^rior 
court. If the lower court gofla wrong in law^ its judgment, will be 
Twretsed and a correct iudgment in accordance with low wiH be 
substituted. If the lower court relusa to axemise its Lawful juris¬ 
diction, or claimB to esercisa a jurisdictiem beyond that which the 
law con fen. on it, the superi nteuding juriEdiction of a highE r court 
may be o*ed to comptf observance of the Jaw. T,egal cerntroJ of an 
infertOT court may go even inrther, for a syatem is readily conceivable 
in which a judicial officer who disr^ards the law may, in a higher 
court, he subject to crimiuai ptoceedlngH, or to actions for damages 
at the suit of persona so Lnlured by him. So far a* inferior CGurti 
of justice aw concerned, theroforo, there ia no diffiEulty in rccog 
uislng, not merely a moral, hut nlso a legal duty to administer 
justice according to law. But iu tha cikse of a superior court of 
judicature (meaning thereby a court which is not snliject to Lhe 
appirltale or auperintending nuthority of uuy other court), such a 
legal duty ifl impoaJiihle. There is no other court in which any such 
obUgHHan couEd he rocoguised or on forced, Monwverp the system of 
a hierarchy of courlB, some of which puffloia jurisdiction over ethprs, 
is not an'esicntial part of the couititution of a state, A pyatem 
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im possible in irhicb the public of h «t&ta is lulniiciivtend 

ft iinEle cfttirt, or bj a »eTi« of co-ordinato eauilA^ witboat the 
exiKtfnc^e qI any appellate QT othfr con troll Ld" jiinidictiDa. In 
aocb trasefi tbere can pD JegaJ duty ipipofted OH the Cdurta to 
observe the law. A legal duty in impof^ bj ft Tulfi ol lHW,j and 
thero tan be no rule of law imlefla thore \% a ooort having jiini- 
dictiQD to declare, apply, and enforce it. To lupppMp th^refore^ 
that evDiy cnmrt li bound by a rule n[ Law, and by a molttiig Itj^al 
duty to oliservo tho Bystom of law in force in that coort, if clfiarlj 
a fallacy. Observance of the law may be onJomd on an inferioi- 
court by a BiipertoT. and upon that Buperjor conrt by anotbeT 
finperlor to ll, blit the process must stop fomewhere. The world, 
SB has been determined by Eastem pbilpsapbj^ may stand on an 
elephant^ and the elephant on a tortoue^ hat the tortoise must be 
self-supporting. The High Court may on force the law upon tho 
County Conrte; the Court of Appeal may enlorce it upon the High 
Court; and the Uoose of Lords upon the Court of Appeal. But 
tbii process cannot be endless. Tho duty of the &na! tribunal to 
administer justice according to law muat he Tecogniied as a moral 
duty merely, II the House of Loriis were wilfully to Misconstrue 
an Act of ParliameDt, the interpretation so placed on that Act 

wOLilil fpAO fiicto be the law of England, for there ii no othii^j- 
judicial tribunal with ] nrisdictioii and authority to decide the 
centrnry. 

Slnoep thereforCp the courts of justice cannot be TmiTenally under 
m legal duty to obser^'e and apply tho law^ no such legal duty can 
hr regarded as formJjig a part, of the debnition of law. Such a 
definition would amodzit to reasDuiiig in ft circle. Law it faWp not 
because the courts are under any legal ohligatiOD to obiMSTva it, bnt 

because they do in fact obserro it. No rule that is not thus in foct 

ohson.'cd In aecordance with tho establUhed practice of the courts is 
ft rijlo of law^ and, conroTsoJy, every ruin that is tliui Ln fict 

obBerved amoqntB to a rule of law. It is to the courts of jurtior. 
and to them alonep that wc muat have recourse it wg wish to find 
out what nilei are rtdei of law and what are not. in the loal 
resort tha antharity of the law over tho opurti iheutselvei has it* 
soQTce mercly in the moral obligation of the judytes to pburvi^ their 
judioia] oaths, and fulfil thuir appointed faneLions, by administering 
instlcei according to law. 


I 21. Jq&tioe 

Wfr hftvt) definiji:! the d^d law by reference lo the idea of 
justiL'0. VVg hnve anid that the Inw conaista of Ibu rules recog¬ 
nised and applied by the cotirte In the eiierclBe of tbeir funetioii 
rtf Bnforr*ing and main Lai ning justice fay mpEiuA of the physical 
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force of the state, H this is so, right or justice comes first in 
tba order of logical cooceptioaa, and law comes second and i*- 
derl ratine. A complete onalysis of the idea of law involves, 
therefore, no tmalyeis of the ethical element so involved in it. 
This task pertains in its foil compass to tbo science of ethics 
mlber than to that of jurisprudence, but a partial examiuatmn 
of the question ia necessary here in view of the intimate relation 
which exists between the theory of law and the theory of 
justice. 

The significance of all human action depends, in law end 
morals, on its efiect on human vrelfure. Acts that have no 
eflect, whether for good or evil, on the interests of mankind have 
no oignificenne either for ethics or (or jurixprudenca (s). In 
what then does human welfare—the good of mankind—constst 
On this question philosophere have disputed in oU ages, and 
with respect to it there ore Wo predominant types of ethical 
theory- According to one of these human weQ-bcing—the 
sum Slum honum — coDEista in himian perfection, and according 
to the other it conaists in human happlncBS. Philosophera who 
hold the first of these opiiiiona teach us that it is the busines:' 
of a man to seek perfeclion—to attain the ideal form and nature 
of a man—and so to (ulfil Nature's purposes in making him. 
They hold, accordingly, that everything is good which makes 
for such perfection, and everything evil which binders it, 
PhiloBOphers of the other school teach us that the business of 
men is to be happy; that everything ia good so far as it produces 
bappinesa, and everything evil so far as it producea sufiering 
and sorrow, and that nothing is either good or evil for any 
other reason. Bigbtly undeiatood, however, these two differenl 
theories lead ub to the some results. Men have no means of 
knowing the purpoee for which Nature created them—if an> 
such purpose thare be—except by taking os their guide the 
instincts with which Nature has endowed them. Tn accordance 
with these instincts they desire oertam things and seek them. 
In the satiafaction of these desires and the successful accom¬ 
plishment of these endeavours they find life and happiness. In 
the fruBtration of these desires and the failure of these 


(rt For lie of nimpHrity of Ktstemvnt we IrfcVe fin» of >ocouDl for 

tl]« plMrot Ibo woHoni onJ intfreata of Hi* lower satllisle. 
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podenvoura they find puiHy soitotv^ aad death* The only 
perlpction which mnn Is capable of knowing lies in bis capaolty 
thus to do Nature's bidding and to aUain the reward of bis 
activities and the satisfaction o£ hta destres- The only test of 
porfectiouH and the only indicra of conformity to the ideal type 
and final CBuae of hum&n natursp are to bo found In the con¬ 
ditions of human bappiueas- Let us gbVi there forOp that human 
well-bclDg—the iiiwiftn/m fconu^n— consist b lu the aholitioUj so 
far as may be, of suffering and sorrow and the mcrcEkse^ ao far 
as mav be, of all forms of dEsirahle consdousnesa^ so that ttieo 
may lead happy lives enduring to length of days. 

It is from Its effect on human welfare, as ao conceived, that 
ail human action derivea its practical significance, and by 
reference to this effect that it nriust be judged- Kow this effect 
Is twofold. An action may be considered either aa to Ite effect 
on Jthe well-being of the actor himselfp or as to its effect 
on the weU-being of mankinil at Isrge. Viewed solcdy in reg^tird 
to the actor bimaelf, his act Is to be judged as being either wise 
or foolish—^w'ise if It prornotes his well-bcingp foolish if it 
diminiahes it. Viewed, not merely in regard to tlje actor 
himself, but in regard to the general well-being, hia act is to 
be judged as fight or wrongs just or unjust. It la nsht and 
just if it promotes the pnblia welfare; wmoug and unjust if it 
diminishes it. The rule of wisdom—that Is to sny^ self- 
regarding wifidom, the prudence of self-mteresl—infitmeta a 
man how be must act in order thereby to securo and protnoto 
hi6 own welfare. The rule of justice instruetB him how he must 
act in order to secure and promote the general welfare of 
moulcind. 

If the interests of each individual were in all respects 
coincident with the Intcpcsts of rnankind at large; if it were 
possible for every man to pursue his own desire and purposes 
and to seek hia own good without thereby interfering with the 
e^hnllar activities ol other men, there would he no need or place 
for the rule of justice. The rule of pmotical wisdom and of 
self-mtercst would serve all purposes. But this is not bo. The 
world is so made that tho good things in it are like bnead tn a 
hasieged city. There la not enough and to apEiro for all- The 
good which is available must therefore he so apportioned 
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anicn^ those who Geel^ it as to be put to the best usfl. To 
allow every mail to take as much of it aa he can get is to waate 
much of what there ia. The njTe of this apportlonmPDt is the 
rule of justice. Justice consists in giving to every man hia own. 
The rule of justice detennmes the aphere o£ individual tiberty 
in the pursuit of individual wdJare+ so as to con^ne that llherty 
within the hmits which are consialent with the general welfare 
of mankLud. "Within the sphere of liberty so delimited for every 
mnn by the rule of justice^ he is left free to seek his own interest 
in accordance with the rule of wisdom. 

So far there is no question o( compulaion. command, or 
authority. Neither the law of self-regarding wisdom nor tha 
law of natural justice belongs to the class of lawB imperative. 
They are practicaL laws in the sense in which that terra has 
been defined in the preceding chapter of this book. They 
assume _or preanppKoso a certaiii end'or pur|>09e, and lay down 
the rules of action by which that end or purpose is to he 
reached. The formula of every such law is not that of oom- 
mimd, but that of advice: to reach that eud^ this is the way 
w^hich you imifit take. The law of justice is in this respect of 
the ssme nature as the law of self-intereBt. If cemmand is to 
he added to advicOt and authority to dootrine, the additional 
element must be found in some regulative or coereivo system 
of government, such as the administration of juGlice by the 
at ate or the control eiCTCiBcd by llio pressure of public opinton 
In support of those rules which are recognised wUhin any society 
as being the rules of right. 

Both within thfl sphere o! justice and within the sphere of 
the wdsdom of self-interest, the conception involved in the 
word ought is of the Eame naLure. The statement that 
a man ought to do a certain act presuppeseH some appointed 
end, and iudicates that the sot in question is the proper means 
lo that end. That he ought to take care of hia health and to 
practise temperance means that this is the way to his own 
welfare. That he ought to keep his promisea and abstain from 
violence and fraud means that this is the way to the general 
welfare. But the conception of oughthas no application 
to the end itself. The question why a man ought in the way 
of justice to Bock the general welfare has no mote rneanmg. 
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fuid therefore no piore admits of on aoEwer^ than the question 
why he ought La the way of wkdom io seek his owri. 

We haver for the sake of simplieity, Epoken of that general 
welfarep to which the rule of right and justiLa is directed, as 
if it wofl confined to the welfare of mankind. If, however^ we 
accept the utilitarian view that the good means happiness nod 
that evil meima pain, it hecomes dear that the welfare of the 
lower animals does not differ save in degree from the welfare 
of mankiiidp and must bo counted oi port of that general 
W''elfare which is under the guardiojaship of the rule of right. 
Wg ow'e moral duties to beasts as well as to men, and in the 
civil law of modem and civilised communities this part of 
natural jualLce has become a part of legal justice also. But 
the capacities and needs of beasts p in respect of their eentient 
and emotiotial life* are bo itnmeasiiraiilj below those of men 
that the mterests of beasts^ as so reeognUied by the rules of 
natural and legal justice p ore of little more than negligible 
importance as compari-d with the elements of huiuan welfare. 
Indeedp the civil law, while punching unjustifiable eruelty to 
beasts as a criminai oficnce, does 'oat so far recognise their 
interests as to tmat them aa legal rights. All legal rights are 
the rights of men. It la praiitieaUy sufficient^ therefore, while 
recognising the subonimatc ohiims of the tower animals, to deal 
with the theory of right and law sa if It rektod to the general 
welfare of mankind alone. We may say with the Bon^an 
lawyers (/) ; Hominum cama omn# jur coai^ilafum. 
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CHAPTER S 

Vl ViL TfA (irmiftn LEfii) 

\ 22. Law anil Fact 

It ig commoidj gaid that flU queatioog which arise for eonaideru- 
tion and determination in a court of jiistice are of two kinda, 
being either questions of law or questions of fact. In a sense 
thiB proposition ie true, but it is one which require careful 
examination, because both the term question of law and the 
term question of fact are ambiguous and fKJsseBa more than one 
meaning. 

The term question of law ifi used to three ciktinct though 
related senses. It means^ in the hist place, a question which 

the court is bound to answer in accordance with a rule of 3ftw _ 

a question which the law itself has authoritatiTely answered, 
to the Mcluajon of the right of the court to answer the 
question as it thinks fit in accordance with what is considered 
to be the truth and justice of the matter. AU other questions 
are questions of fact—using the term fact in its widest 
possible sense to include everything that is not law. In this 
sense, every quesrion which has not been predetermined and 
authoritatively answered by the law is a question of fact— 
whether it is. or ia not, one of fact In any narrower sense which 
may be possessed by that term. Thus the queitinn as to what 
is the reasonable and proper punishment lor murder is a 
question of In’w, individual judicial opinion being absplutclv 
excluded by a fixed rule of law. But what is the proper and 
TCBsonable punishment for theft is fsave so for as Judicial 
discretion is limited by the statutory appointment of a fixed 
maximum) a question of fact on which the law has nothing to 
say. Whether a contractor bos been guilty of unreasonable 
delay in building a house Is a question of fact; the law contains 
no rule for its determine tion. But whether the holder of a bill 
of exchange has been guilty of unrcasouahlB delay in giving 
notice of disbonour is a question of law to be determijiDil in 
accordance with certain fixed principles kid down in the BUk 
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□f E 3 cclLaiig& Act. The question whether a child accused of 
Clime haa sufficient meDtaJ cepacitv to be mmiimllj responaible 
tor his acta is une of fact, if the aecuEed ia o^er tha age of eight 
yeuTB, but ono of kw (to be answered in the negative) if he ia 
under that age. The Sale of Ootads Act providea (aection 5fi) 
that where, by this Act, any reference is made to a reasonahle 
time, the qucfltian whnt i& ft reasonable tune is a question of 
fact This tneans that there is no rule of kw laid down for 
its determination. 

In a j^econd and different BignidoaiiiDn, a que«ilcii of law ie 
a question as to wbftt the law ia. Thus, an appeal cm a 
question of law means an Bp|>eal in which the queatinn for 
argument and deteiujinatlou is what the true rule of law is on 
A carta m tnatler. Questions of law in this sense arisa, not 
out of the osstence of law', but out of its uncertainty. If the 
whole law was definitely ascertained, thane would be no 
quesliotia of lew in this sense; hut all questions to be answered 
in sccordance with that law would still be questioas of law 
in the former suDsa. Wlien a question first arises in a court of 
justice as to tba moaning of an ambiguous statutory proTlflioa, 
the question is one of Iaw in this saeoad sense; it Is a question 
^ to what tbe law is. But it is not a question of law in the 
first Eonse, but a question of fact. The business of the court 
Is to- determine what, m its own judgment and In faetp la the 
true meaning of the w'otde used by the Icgifilatiira. But 
whan this queBtioa has once been judiciallj delanmnedp the 
autliontatiTQ answer to it becomes a judjoial precedent which 
is law for aU other cases in which the same statutory provisioD 
coTuas in question. The question as to the meaning of the 
i^naetment has been transformed from one of fact into one of 
laiv in the first sense; for it has In all future caees to l>e 
answered iu accordance with the authoritative int^irpretalioii so 
judicially placed upon the enactment. The judieial interpreta¬ 
tion of a slalute, therefore, represents ft prograEsive trona- 
formaticn of the variQUB questions of fact as to the meaning of 
that statute into questions of law fm the first sen&e) to be 
answered in conformity wdth the body of interpretative case-law 
BO developed. 

There is still another and third sense in which the express iim 
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questdan of Uw is used. This {urises from the eotnpfwiie 
ohsructer of the typical EdgliBb iTibumd, at any rate until 
roccDt years, and the reBultuig divkion of judk'ifil fimotione 
between a judge and a jury. The general rule is that qucstlonK 
of law (in both of the foregoing senses) are for the judge, but 
that questions of fact (that Is to say, all other questions) are 
for the jury. This rule, however, is subject to numeTUus and 
iimportant exceptions. Though there are no cases in which the 
Jaw (in the sense, at Least, of the general law of the laud) is 
left to a jury, there are many questions of fact that arc with* 
drawn from the eogdisance of a jury and answered by the judge 
The interpretation of a docuroent, for euimple, may be, and 
very often is. a pure question of foot, and nevertheleBs falls 
within the province of a judge, 8o the question of reasonable 
and probabfo cause for a pfoseuudon—which arisea in actions 
for nmlicious proBeautlon—b one of fact and yet Ode for tbe 
judge himself So it is the doty of Lhe judge to decide 
w’hether there is any suiScient evidence to justify a verdict for 
the plaLotifl: and if he decides that there is not. the cose is 
withdrawn from the jury altogether; yet thia is mere malter 
of fact, uddatennined by any authoritative rule of law. By 
an illogical though convenient usage of speech, any question 
which is thus within the province of the judge instead of the 
jury is called & question of law, even though it may be in the 
proper aense a pure question of fact. It is called a question of 
law because it Lb committed to and answered by the authority 
which normally answers questiods of law only. 

We proceed now to consider more particularly the naturw 
of questions of fact, already incidedtally dealt with In connec¬ 
tion with questions of law. The term question of fact has more 
than one tneaning. In its moat general sedse it includes all 
questions which are not questions of law. Everything ia matter 
of fact which b not matter of law, And, as the expression 
question of law has three distinct applications, it follows that 
a corresponding divoTBity exists in the application of the oon- 
trusted term. A question of fact, therefore, sa opposed to a 
question of law, means either (1) any question which is not 
predetBimmcd by a rule of kw; or (2) any question encept a 
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qucAtion as to what tlia law or (3) any qpo^tiori that ia to bu 
atiBwered by the jury mBtead of by the judge. 

Thera is, however, a Darrower sod more epecLfic sanse, io 
which the eipnee^iioti question of feet do<>fl not include al] 
queslions that are not questioHB of law', but only some of 
them. In this sense a question of fnet is opjHJsed to a question 
of judicial dtseretion. The sphere of judicial discTetloa includeE 
al! questions as to what sfi rights just, equitable^ or reasodabie 
—so far as oot predetemiined by autbaritative rules qf tnw but 
committed to the Jffjemin arhitr/iim of tbe courts, A question 
of judicial discretion pertains to the sphere of right, as opposed 
to (hat of fact in its stricter sense. It is ft question ns to what 
ought to be, as opposed to a question of whst is. Mat late of 
fact are capable of proof, end are the subject of evidence 
adduced for that purpose. ^laUcrs of right and judicial 
discretion arc not the subject of evidence and domonRtrfttiou, 
but of argument, and are submitted to the Fcason and 
conscience of the court. In determining queationa o£ fact the 
fuurt la seeking to ascertain the imth o£ the matter; in deter- 
Tnining questions of judicial discretipn it seeks to discover the 
right or justice of the matter. Whether the accused has 
committed the criminal act with which ho is charged. Is ft 
question of fact; but whether, if guilty, he should bo punished 
by wny of imprisonment or only by way of fine, is a quest ion 
c£ judicial discretion or of right. The Companies Act empowers 
the court to make an order for the winding-up of a company if 
{inlcT flfid) the company is unable to psy its debts or the court 
is of opiuEon that it is just and equitable that the company 
should be wound up. Tho first ol these questions \s one of 
pore fact, whereas the second Is a question of judicial diserotion. 
The Divorce Court Ls empowered to grant divorce for adultery, 
and to make such provision a£ it may deem just and proper 
with respect to the ouatody of the ctuldren □£ the marriage. 
The question of adultery IB quo of fact; but the question of 
custody IS one of tight and judklal discretion. 

Doubt Less, in the wider sense of tile term £act^ a question 
whether an act is right or jusL or t!eaEonab!e is no lass a 
question of fact than the question whether that ai-t has been 
done. Hut it is not a questiou of demonstrable fact to be dealt 
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nrith bv a purely mCelleetijaL process; it mvolrcfl an exejrciae 
of Ibe tiiorul judgment, and it ia therefore differentiated from 
qu&J5ticjiiB o! pure fact and separately clasBiffed (a)* 

Hatting regard to this distinetion^ all mitiera and questicnia 
which come before a court of justtL'e are of three classes:— 

(1) Matters and questions of law—that is to say, all that 
are determined by authorilatiTe legal principloa; 

(2) Matters and questions of judicial disL-retion—thafc is to 
flay, all iiiatters and qucbstlons as to w'hat is right, juat, equit¬ 
able, or reasonable, ercepi ao far oa determined by Iq\f; 

(3} Matters and quegtiona of fact—t?iat is to say, all other 
matteia and questionB whatever. 

In matters of the first Mnd, the duty of the court U to 
aecenujii the rule of law and to decide in accordance with it. 
In matterfi of the second kind, its duty is to oxereise Its moral 
judgment, in order to ascertain the right and juatioe of the 
case. In matters of the third kind, its duty la to eternise its 
mtelleetunl judgment on the evidence auhmitted to it In order 
to aflcertain the truth. On the trial of a petson accused of 
theft, for example, the question whether the act alleged to 
hate been done by him amoimts to the criminal offence of 
theft is a question of law, to be answ^ered by the application of 
the nilefl which determine the scope and nature of the offence 
qF theft and distinguish it from other offences^ such ss that of 
ohlamlxig goode by false pretences; the question whether he 
haa done the act bo alleged agninat him is a quesHon of faot| 
to be determined in accordance with the evidence; and the 
qtiefition as to what is the jual and reasonable pumsbrnent to 


fa) It Efl vartby oF obflrrraticii thal th^re in yrL i. third mcfinitii^ of tbp 
eipTftaftion f^acBticn ar niatter of fact, in vhtfh it li conlraslrd with a qnpfltion 
or maitler at oj^tMion. A qncBtion ot fuct \* onn ctip«blD aF hcln^ an»wf^rsd 
by way of lirinnnstrmtion—a qnfHtion oF OFrinica ia not that eftfinat be so 
anj(wemi;l—one the anawer to whieb ii a mAttet oF apccaSstion whldb rsnnot 
be proves by any availablfl eridenco to be riphi Ct wtob^. The bjatory 

at ft co^ii^ny'i bUfliofiBa u a niattEr eF fad; but its ^^rovprct# at FUntruful 
huiin«s in the furuTn ia a ififtttt‘r oF optnion. A pfaBprctciJ iivhich cTfonoontlT 
wtft EMjt the former, eontaini JniurrfireerntntianE of factj ft pitieppetaw wbirh 
merely coiUiiinfl propheeiM of Future proflprrily ddrfl not, for tliia Ie ji laaEEcr of 
epioiun, uot qF Fatt (exorpt in aa far fta the sEoEEtdetit df an oplninn implin 
that aa a niftttrr o-F Far;! the perMh itatin^ it dnea hold I be □pminnK Thip. 
ilietmetE-m between UlRtEcra oF fact and uiEtteta oF oplninn \a donhtlepa m thi 
illtimabo analyu# ixierely fttie uf di'pnje, hot it ia ooe oF practical irnportanrr 
in thn lairir for aorse porpMci. Tbe diAtinctiorn between malterfl of lact anri 
maUert of right, uo ihi* Dlhrr han^h ifl a Incrienl digtinction of tmd 
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be Imposed upon him for hla od^euce is a question of ri^bt or 
|adicii],t dkcrretioa, to be determined in accordanco with the 
moral judgment of the court, 

Tbe existence imd deTelopment of a legal system repreaentB 
the tnmsforiDution, to a greater or less exteut, ol questions 
□f f^ct and oE judicial diaorelion into queations of law, bj the 
establlehmetit of autboritatiTe and predetermined eiiawers to 
these questions, ThLs process of tnmBfazmatiQn proceetls 
chiefly within the sphere of judicial discretion^ uiid only to a 
smolleF extent within the sphere of pure fact. In rcRpect of 
questions as to what is Just, right, end reafionahlc* the purpose 
and effect of a system of law is t-o exclude and supersede to a 
very ]er;ge extent the individuiil moral judgment o! tha ooiirtH. 
imd to compel them to determina thcae queationn m accordance 
with iixed imd authoritative principles which express the estab¬ 
lished and permanent moral judgment of the community at 
Large. Katural or moral justice is to a very large extent 
tranernuted into legal justice; jria nafurali? become?; jus 
po$itwum. The justice which courts of justice are appointed 
to administer becomas for the most part such justice os is 
recognised and approved by the Iaw% and not such justice 
as commands itself to the courts thamselvcs. The sphere 
of judicial discretion is merely such portion of the sphere of 
right aa haR not been thus encroached isj>on by the sphere 
of law (b),. 

To a lesser extent, even questions of pure fact are similarly 
transformed into questtons of law. Even to such qucstioiia the 
law will, on pccosioDp supply predetermined and authoritative 
finawers. The Inw does not scruple, if need be, to say that the 
fact must he deemed to be such and sneb. whether it be so in 
truth or not. The law is the theory of thinge, as received and 
acted upon within the courts of justice, and this theory may or 
may not conform to the reality of things outside. The eye of 
Iho law does not rnfallibly see things aa they are. rartly by 
deliberate design and partly by the errore nod accidents of 
historical development, law and fact, legal theory and the Initb 
of things^ may fail in complete coincidcitee. We have ever to 

(ij) It 14 qi3t mcSTit la lUggeit that th*- Kodein^y in cf halng 

rtiwi-rirHi, l)T Biatutr -or jlirficial deeEsion, "bitulinp mltn Irw rti- 

<;iit Jtwsy ftnd jtidiciik!l discTEtiaa reitored. i*. SI, 
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distidgujsh that which exlst-a in d^cd mid in truth froin that 
which exists in }hw. Fraud in kw^ for example^ may not be 
traud in factp and eiCf rrrra. That is to say, when the Jaw 
Lays down a principle delertoinin^, in any class ol what 

shall be deemed fraud and what ghaJl noE^ thia principle mav 
or may not be true» and so far os it is untrue the trutb of 
things Lb excluded by the legal theory of things. 

This discordance between law and fact muy come about in 
more ways than one. Its most frequent cause is the estabii&h 
ment of legal presumptions p whereby one fact is recognised hv 
law as sufficient proof of another fact, whether it is in truth 
auHicient for that purpose or not. Such legal prasumptiona— 
presundptianeji juris - — are of two kinds ^ boing either doucIubitc 
□r rebuttable. A presumption of the first kind, EOinctmie.« 
called a precrumpfio ;uns ft dd jurc^ coiifiitraiiie the courts tq 
infer the existence of one fact from the eadatence of another, 
even though ibis inference could be proved to be false. A 
presumption of the second kind requires the courts to draw 
such an Lofereiice even though tliera 13 no sufficient evidonre 
to support Itt provided only that there is no sufficient evidauce 
to establish the coutrary mtoence. Thus a uegotiabla instru¬ 
ment is presumed to be given for value, a person not heanl of 
for soven years is sometimes presumed to be dead,f and on 
accused person is presumed to be innocent (c), A fact which 
by virtue of a legal prcBumption is deemed by law to exist, 
whether it exists or not^. is said Ln the technical language of 
the law to exist oonetructively or by constmetian of law. Gon- 
atntctiv0 fraud or cnnBtruetive notice, for exomplOp means 
fraud or notice which is deemed to exist by virtue i>f an 
authoritative ruk of Iaw% whether it exists in tmth or mt. 

Another method by which the law on occasion dellbcrar.elv 
deports from the truth of things for sufficient or inauffioient 
rea^oua, is the use of the device knowm as a legal fiction—^cfm 
^uTit* This was a device familanr to primitive legal systems, 
though mostly fallen out of use in modem law (d). An 
important legal fiction recognised by modem systems is that of 
the adoption of chUdron—a fiction which played a great part 

(C) Par die ililttiEctlan hesweeti nituttablii pi^uiiipf of mxiA pm 
»Limptioni of fiict 177. ^ 

f J) See Maioe, Andmt Uw, cli. fl, nad Pnllcwk i nnic in his oditiM, p 4fl 
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in the Uti^ of primibi^e comiuiiiiJtieB. An adoptive child is » 
child who is not in fact the child of its adopting pEtrent, but 
19 deemed to be such by a legal fictJon, with much the some 
results in law as if this fictitious parentage was real (r)* 

The aatde qnestioa may he partly one of law and partly one 
of fact or judicml discretion. Tliis is so in two seiiBeB. In 
the first place* the queation may be in reality composite, 
consisting of two or more questions combined, and the Beveral 
components may be of different natures in this respect. The 
question* for example^ whether a partijerahip eadflta between A 
and B is partly one of fact (riV., what agreement has beeu 
made between them) and partly one of low whether such 

parlucmhip). Similar compoeiie questions ar^. innumerable. 
In the second place, there ore many cases in which the 
an agreement is su^cient to constitute the legal miation of 
freedom of judicial discrctioq oa any point is not wholly taken 
ftw^ny by a fised rule of law, but is merely restrained and 
bmited by such a rulCi and is left to operate within the 
restricted sphere so allowed to it- In such a ease the question 
to be determined by the court is one of law so far as the law 
goes, and one of fact or judicial dieerctioTi as to the rest. The 
proper penalty for an offence is usually a question of this 
nature, I'be law imposes u fixed masimum, but IcavcH the 
discretion of the court to operale within the limits ao appointed. 
So* in many casefi, judicial discretion, instead of beiof! 


Iq BErly ihe purpoBC Df Eb^ Gctronif wEa Jihcr indirectly 

End eoTErvIy e SrgEl fljBlfin no rigul t|ut it cciild ual be rETcctinly Ehert^ 
in EbiB rL^pi-vt by tbs direct End epes preureB^ af Thr {jrA^ljcsl 

eai.-c;t of Any mk of Iew di-|HDclA an ihc nsinTn of tb? ruk ^ad en tbi^ bEture 

□r tbdt TaL-tB Lo uhidl It ti Epp|ii>il, ]f the nilE canorot itR-lf bt iis 

cnEy he Entered by r&tflbUshinjT ^ h'gtki Stikn as Ibn af tbr 

This lii'-fLcv wes lEitiili-sr both Eo the Eev of BcmE and Ln oldEr dETE 
to il^e Eew of EIi]jr|Etid. It MiHAlky ESEumed tho form of Hcliiioui olk^stEisni 
niinlr iq tb^ pluidingi Id An acEiob Eod net Euaen.-d to be fsaniTUdlcEEd. |q 
B cistn tow roruigcm ^Ere admitlod to ccrtsiEi of the citcriiaiTc li-gEl Hghu pf- 
Boioiri rili?C 0 Fii by E EktJtLmss ftllL’gElioq of ritisf^fiibipT snd ic Englifih law tba 
old nilfc? Iboi tbc |lif:&dictkiD Cif Englisb MnrtB »ee lilflited to csiibl^b of E^iim 
whicb Ehi*r in EnjglElid wee etadisl by GrtltiquB Ehd nna ^IrEwrBablc 
Mqob tbuL Xte ranjsprn pJEri^e in t^hicb the cEtise oF action Eirwe web simatfd 
in England. He who dcairad lo traforve in ihE English HWirlB a hnnd exi.vMb'd 
in Krontt we§ pormilUd in his pk-fldjngfl to alkgo E bood pxBL-uted " %l a 
pUev talk’d Bordeaux in rran« in Iihnj^cjn in the C^nnty of S^rJddlc!- 
Ffc-x \ ■ WliL-thi^r there be mieh e plErc ifl Islingi^n cr no. is noi Imrej-ubk 

m thEt case/' Co. Litt, 261 b. For a discuiaion of legEl tkEioni mee 
J. W- Jonrt, Hiilon'tffft /Elmdofh'oH io thff Thse*-^ of Lnv}, ch. 6; Fuller* 
I>gEl Ffcctiniii “ (13313, ^ Bof* SS3, 513, BT7. 
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deluded, la mereLy liinlted and ce>Dtrolled by rules pf 1ai«' 
whieh determine ibe generj:^! eanalderationg are to be 

toked into account aa rela^ani and material in tbe exeroiae of 
thia discretion. Tbe dieeretlon ol the court baa not been taken 
away* but it muat be exercised within the limiU, in tbe 
maimer, and upon tbe oonHiderations thus authodtatiTely 
mdicated by Invr. 


5 23. The TerFitoPiai Natuit of Law 
We Iiute defined the law as consisting of tbe rules recog- 
niaed and acted upon by the courts in admunstering juatke- 
It is to tbe courtsg therefore, ibat we must go in order to 
aecemin what the bw is, and a system of law is the whole 
body of legal doctrine recognised and applied by one and the 
same court in the exercise of its judicml functions. If this 
wero all — if this were a complete account of ibc matter—euch 
syatem ol law w'ould be regELrded and known as the law of tbe 
particular court to which it so belongs. \Ve should speak of 
the law of the High Court m London, and of the law of the 
Court of SesEfiou in Edinburgh, lu fact, howevEr, this is neither 
tbe legal nor tbe popular usage of speech, save where it is 
rendered necessary by special considerations arising from the con¬ 
current existence of difEerent systems of law' administered by the 
same courts within the same territory. Commoiily Wft apeak 
□ol of the law' of a court but of tbe law of a country. We 

speck not of the law of the High Court but of the law of 

England; and not of the Isw of the Court of Bession but. of tbe 
law' of Scotland. VVe spesk oE a ay stem of law as belonging to 

and in forea in some defanod territory, and not as belonging to 

and being in force in some parLiculsir court oi justice. The 
law is conceived and apoken of aa territdricd. It is neceSBary, 
there Fora f to consider the true Bignificance of this territorial 
aspect and nature of a legal Bysliem. What Is meant by saying 
that the system of law recogniBed and adminEstered by tbe 
High Court of Justice in London is the law of England and is 
in forve in England, and that the law io accordance with which 
the Court of Session in Edinburgh exercises its judicial 
E unctions is the law of Scotland and is in force in Scotland? 
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The AUSvtreT t€ ibis questlop Ig somewhat gurprieingJv 
cumplea, udd we muat begin by distinguishing between the 
territorial enforcetneiit of law and the territoriallEy of law 
itaeli. 

Tbe enforecmfnt of law is undoubtedly t-erritorial in the 
same way as a atats ib tarritorial; that is to say, tiie state 
power is in lime oi peace exeiciaed (generally speaking) only 
Within the territories of the state and on its publio sbipB and 
aLruraft and on iresseb and aircrait registered under its laws. 

Tho territoriiditj ol law in this laeaTiinE Sows frnm the political 
diviajon of the world. No Btate allows other stales, la a general 
rule, to ftTcerriBe powers of goveronieiit within it (/). The eatoree- 
ment of law l& tliEiFfor& confined to the tEirritorial hooiidaTxe& of th* 
state enforcing IL A per^n who comMits a crime or a tort in Htata 
X, end who then remn-FEH hiaiBelf and his pTopertj to state B. 
caiicLDL, so loDg as he is in stat* B, be reached hy the authoririei ol 
fitalu A. He has certainly violated the law of state A, hj bh act 
committed within its territory^ but tha enfoTceinent of that Uw, 
while ht Bod bb bclongingE are outside the tarritoTy, is imposaible. 

In the case oI crimes this situ at ion is largely remEdied by the 
practice of ^atradition, StatEs coaclude treaties with Each olbor, by 
which each agrees to Hurretider to the other persons found in it* 
territory who are wanted for critnEa committed in tho territory olf 
tbe otliur party to tho tieaty, Estraditioa is not practised In civil 
CBiffis, but fl* B general rule eseiy statu giveg a remedy in it* own 
courts for civLl wrongs whurEVtr they may be committed, (jensrally 
it is EiLher necessary as a matter of law^ or deairahle in order to get 
in effective judgment, to sue in tb0 state in wJiich the defend ant 
hippens to b* lor tho timt bEing, or at Juut in a state in which 
he has property. If a vafld judgment is ouce obtiined, it may 
^nerally bo enforced ihmugh the court* of another state if the 
conditions laid down in the law of that other stale are complied 
with. 


So far we have beep speaking of the territoriality of law- 
Enforeement rather ihBD of tbe territoiiBlity of law. It ts uubt 
to understand how the enforeement of law can be regarded as 
territorial, for force Is a physical affolr and \t mamleated m 
Bpnee. Wben a defeodanL is imprisoned dr bis property sold, 
tbeae are acts that can LnteLligibly be said to take place on a 
certain pari of the earth's surface. What ie not ao obYiouB is 

(p Tl^ra *rB cscfpticus: thiii ntstirti iTC by intumitiofi lil Isw sllnwed to 
ctEitise ooDtrcl over their anued foncci wJijl* un friendly vifliti sbroud. 
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how law itself can be said to be territorial. Law canelafcs of 
rulee. These rules exist onlv iel the mind, and liDTe no lociU 
habitatioD. It t& true that the people in whose inindi:;, tbev^ 
exist are located in space ^ but obviously that is not tbe same 
thing. An expert on French law may' be living In UnglEmd, 
but that does not extend the '* tenitorv "" of FrsnL'li law to 
part of England. 

The nature of the problem can be Been more cdearly it we 
take the ease of English law and Scots law^ Engliab law is 
aaid to provflil south of the Tweed, Scots law‘ north of it. 
\VTiflt do meEm by these statements ? Clearly wc are not 
referring to the rule that a state cannot enforce its laws beyond 
its own boundaries, for England and Scotland are psrta of tbe 
same state. In wbst eense, then, do English and Scots law 
stop skort at the (K^mmon boundary^ between the two countries? 
SimUarly, in what sense can it be said that in a federation 
like the United States of America each component state has 
its own eystem of law which is valid os the law of the state? 

There is only one possible ariHwer to thk question, but ii 
is an answer that can be stated only with great caution and 
with many quallfleAtiona. The proposition that a ay stem of law 
belongs to a defined territory means that it applies to all 
persons, things, acta and events within that territory (g), and 
does not apply to persons^ things, acta or events elsewhere 
For instance, the part of Engliah ]aw that is aald to be 
emphatically ** territorial ia the criminal law, and ih^B^ with 
but a few exceptions, applies to all o^enccs oommitted Im 
Englfind, and does not apply to offences elsewhere. Similarly, 
the land-law ol English courts applies only to laud situated in 
England, aod La not a universal non-territorial doctrine applied 
by those courts in suits relating to land Bituated eleewhere. So 
the law of marriage^ divorce, EUccesaiou, and domestJo ndationa 
is not applied by English courts to all mankind, but only to 
those persons who by rcBideocef domicile, or otherwise, aie 
sufficjeully connected wJib the territory of England. 

Having said so much, wc must begin to qualify. The 
proposition that a system of law applies only to persona, thinge, 

Ti'Htfirylapliidn for this purpoBe puhUe vcn^^li *tdd aircftft iod 
private TPftaeli nad aircraft re^iflCercd hi the itale Hcforeiag the pajrtlcijtif 
ayjttim ar Law. 
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acts end «?^ents within a dofiin^d territory 1 e oot a sclf-eTideat 
truth; it ie incrdy e generalisation Irom the practice of states, 
Alao^ it is a verv rough and imperfect gencnULsation. To take 
English criminal law^ there are several o^Eenccs with which 
English conrta will deal and to whick thev will apply E ugh ah 
law', though committed elsewhere than in England: for example^ 
piracyT and treason^ murder or bigatny oomniitted by EriliBk 
gubiects in any part of the world. Some states, such as Turkey, 
go much beyond tbisp and apply their criminal law even to^ 
foreigners in respect of crimeB conunitted abroad [f the victims 
are their subjects and the foreigiier concerned ventures within 
their territor\^ (g^). Kext+ the rule that title to land is governed 
by the lex EiUiS is not invariable. An English court of equity will 
apply certain equitahle rules even to land situated abroad. 
Italian law*' rejects the icx tifut in favour of tbe law' of the 
owneraationaiitVi, in caaea of succeEaion on death (h). Turning 
to pure personalty, this Is gove^l^ed in several respects, in 
Anglo-American jurisdietionfl^ by the law of the owner's domicile. 
According to this rule EogILBh law may be applied by English 
courts to chattels tliat ore not io England and that belong to a 
person who is not at the time in England, if the owner is 
regarded se having his permanent home in England. Thia Is a 
slight move awav fiwm the strict territorial principle. 

The Eugbsh law of torts knows comparatively litUo of any 
terrilorial Iknitation. If an nctioTi for damages for negligence or 
other WTongful Lajury committed abcoad la brought in sn English 
court, it w^^di in generul be determined in accordance with Engllah 
law and not otherwise (i)^ Then againt the law of proeodure 
is in hardly any respect territorial. The English law of pro 
ceduro is the low of Enghah courts rather than the law of 


I( 75 ) " Criminal Jurisdiciicin and Ibe Terrifonjl Ffindipl-^ 

30 MlcIi. Jj, Bnv. Even the Englilh rule* of criminiLl luriadjction 
%’Efr citemlEd in the pacEiliRi' dzuiniifitanjce* of E. t. Joyct [H^&] A. C. 347, 
For n dLcufifikin of tbo pl^ whare an »ct ia dcunird fro ht cenaniUleii hec iu/rta, 
3 IM, 

rfe) tjonnxaa, “ TL-rtifroriftSity, PuhUc PoliCT iiid the CDBEIicI of L»wb ” 
lllWJ) 03 Vale L. J. at p- 7^0, 

(fj The only liinitutiqn b I hot tbe act cnoat he wmogfiil ftlcrt otTttiMjilj 
torrinnal hf ttie !*«' 0l llie pin* ViIktc ll ia oommittEdi MdrAndo v. Font*i 

W a Qv B. 231. For critLciami nl frhia case u* IfOrenjEen in fl931) 47 
B, 01 400; Boberffion in rifl40) 4 M, L, H, at 36 ff.t Cheshire, 

f^aur (4lh eil 363: FaJeonbridE^^ *'Torti b iha ConilJrt 

of Lawn (11J45) 33 Cub, Bar Bev, 303, 
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Epgland. It is the sdiuc for aiE LitigantB who come befoi« tho&e 
courts, whatever mav be the tenitotial connections of the 
litigants or of their caose of notion. Finally p a, great qualifica¬ 
tion upon the territoriality of Inw is the a^dstence in every legal 
fiyatom of a deportment known as the conflict of laws. The 
avowed object of the various systems of conflict of law^s is to 
help to regulate sittiations thnt hnve a foreign element* 

Oni? or two ejcomplea may illiistTflte thii i&st point. Suppose 
that two Engliilimuii moke & cantroEt Ln England to be performed 
in England- If an action is hrotight npon the oontract in English 
connsp the courts will os a matter of enurae apply thti EnijUah law of 
contiiifL But if u cpntract is madu in France between a German 
and an Ajuencan, and ia maant to be performed In Italy, the 
English courts. If Litey have to connideT a qnesiion of law mrking 
out of th* contract p will fim of all have to eonBider what system 
of law applies to it. The answer ia lupplied by tlie depariinient 
of Engliah law known as the conflict of Jawa. Suppose that the 
Eugliah system ol conflict of laws indicatca Lhat French law is to 
be applied. The English courtB will then apply to iha Eontract not 
the English law of contract, what may bo called the domestic laWp 
but the French law of contract. Yet the French law La applied 
oniy in virtue of a niJa oE the EnEtiab system of conflict of laws. 
Thus althongh the English courts do nut apply domestic English 
law to the contraEt, they do apply the EngliHh sy&L^m of cunflict of 
laws. Moreover^, it seema that in the example given the French 
TPle, as so soLectod and applied, ia applied not ^ a rule of French 
law but as a ride of English law (j). {Yet it has not all the charac* 
teristics qf rules cl English doaiestic law: for instance, ques.tiunE of 
foreign law are classed as questioiia ol fact^ not aa questions of law.) 

It seemsp th&rt]forftp that the terriloriality of law, if eon&idcfed 
B3 soraathing diitinct from the territiOTia] cnlDrcement of law, is an 
idea that fits thfl farts only in a very imperfect way. It does not 
follow from the notion oE law, but is simply a mle that may or 
may not bo adopted as convenience or policy dictate. 

We must aJio ofiserve that the tenri tori ell Ey of a particular 
system of law may be regarded very difltnwntly (n) in the courts 
of the state whose law is iu qn^sllon, (b) Lo the cuurts of another 
state, and (c) m international iribujiaJi applying public ifitor- 
natlonal law. fn (a) the tcrritonality of law is a matter of self- 
limitation by the state in questiau. and varies from state to state. 
In (b) it la m matter fov each state to decide, Ln framing its rules 
for the conflict oJ Imws^ how far it will recognise the lojral mles of 
other States; hera a^ain the solution varies from state to state. 


</> See the damonslritiqfi of ihli hy W. W. Cook, ' The Laeical and IarsI 
BaEEs of thEi Cdnflkt of LawB (IB34) 03 Vale L’, J, 4fi7, 
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Lii (e!) qugkt Lb Lbodry tQ be b umJarm saluLiab for iilJ 

thaugk th« nilei at IblcrafttlobfiJ ciiniic^t ha rA|;Arded H.a 

uHIm! {k'}. To iHuAtratc tho tbree aspects of torrlkirLuJ ity; in 

Knj^land any Act of tke sov^sbeign Parliame^nt^ howe^r BitTA- 
territorial in untarej wouid be ebfomxl by the roartu (?). Bnt this 
doe^ nqt mean that the jndgoseqt of an EngUsh eaurt en faring such 
An Act wouJd be regarded as valid by a foncign coiirt at LntEr- 
buLtiDbid tTibLinal, Or that the Act itself would be regarded os valid 
by a foreign court or internalimial trihubal. In generil+ Btatea aio 
prone if> claim for tkomfielves a wider extra^territoriBl coTTip^tence 
tban ihiiy are ready to aoooid to otlmre. 

We Ekie baw in a position to anEwer the qaestion that wo^ poeed 
A shnit space back, nncoelyj^ in what sebsa Fhiglish law is the law 
of England and Sfy}t 9 law the law ol SooHand. The answer seema 
to bo that^ althDogh in some ways English law is oon&aed to evsnta 
in England and Scota law La events in &ootlaTLd+ the outstanding 
characteristic of English law as oppc^5«d to Scots Uw is that it is 
the law gl a Fyatem oi cotirts known as the English courts, and the 
Outstanding charOCteiiStic of Scots law As opposed to EngiLsh law 
is that it la the law of a system of coorta known as the Scottish 
Dourta. Wo are thns back to tha conception of law as rules belong¬ 
ing to a system of conrto. An example will bring out tha signiBcance 
of this. Suppose that two parties make a contract in some part cl 
the w 0 r1 d^En gland p Scotland or some loreign ceuntTy. If an 
action be brought upon the contract in English courts, they will 
apply either (I) English domestic law^ cr (2) the Engliih systerrn of 
conflict of lawE; the latlc? remlting in the applicatioTi oiiheT of 
<m) English domestic law, or {b> the doibestic law of anothEr country. 
Tf, Ob the other hand, an Bction be brought m Scottieh conTtie, they 
will apply either (1| Scots domestic law^ or (2) the Scots system of 
conflict fil laws (in fact thia ie virtually identical with the Eitglish. 
hut it might well he different)^ and the latter will result in the 
application cither of (a) Scots domostic laWp or (b) the domestic law 
of another country. Thua each system of courts applia primarily 
itft own system of law, though ik own system of law, in the depart- 
mRut known as conflict of laws, may ksd it ultimately to apply 
aoidc foreign system- 

Tf the COSE goe& on appeal to the Koubc of Lords, thm if the 
cose comes frem ths EiLglish murts the Tloase will net in the spirit 
of the Efiglifth courts, and if it comea from tha Scotlieb couria the 
Houec will act in the vpiHt of the Scottish courta, Snppose, for 
inetance^ that the rw started in an English counly court, and the 
■coonty court |adge hslil that the law applicahio to the cDutmct was 


(fcl See T.nrEQzcn, “ ^I'he Thcnjry of Qualiflcalion and the Conflict of Tjawa 

• CoS, li. S. St ^78 ft. 

(f) f'f. iri]Krf;rtjifa T. Pt'ttri (IflOfll 14 L. T. fl27: Oppenheim, /fUrr- 
fufiuc (^th cil. I- & 12'2 h u. Ij Lauterpacht, '"Is Intern at bn aJ 

l 4 * *W Pari of the L»W of Eugkod? 2S Trans. Grot, 6w. 61 
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(QTider ths sysf^EMii of conHict ol laws) ScotA domestic law^ 

BJid ihat tke Smts Jaw wbjs so^and^KO. iSup^kOsB, further^ that ao 
mpp^S wex» taken frum Jiii deciaioii to the Caurt of Appe&l and 
th&mis to th& UoLi80 of Lorda. The Homae would pruiuiaablj' be 
precluded from inE^iuring into Lhe TaUditj ol the county oourt judge's 
detormiiiatioTi of what the rule of Scots Jaw was, for in English 
uaurt* the dEtennmation of "foreign*" (i.s., non Enj^Uah) law Le 
regarded as. a matter ot fact, and no appeal iiei from the deoiaion 
oF a EQiuity cotLTt judge on a matter of fact. Tot Lf pracLsely the 
uime questEon of Scots law arow in the Scottish courts, and went: on 
appeal bo the House oF Lords, it would b& treated as a qucation oF 
law (iNr), 

The dependence cl tie "law cf the land" upon the eport m 
which the CBM V heari has aJ^n been rtritinglT iUnstmted in the 
United State* oi America. In the United Stntw each campqnent 
-tnte ,ta own syjteni ot lew and nf Murts, and there i* 

alM a federal Jaw and federal iyatoui of courts. BoFot^ 1938 it was 
^ible for the federal canrt Ln tnke a different fIsw of the law of 
Kentucky from tha coorta of Kentncky themseirea (™i. What 
m inch ciTcnmatanceB was *' the law of Kentuckv" ? Thu anawer 
Muld only '■ the law of Kentucky ■■ depended upon the court 

before which tho aotion is hroujfht. 


Since tenitorialitf is not part of the Idea of law, a system 
of law is readily conceivable, tbo Bpplicatioti of which is limited 
and determined not by reference to temtorial conBidoratbikB, but 
by reference to the peraoDal qualifi cations of the indiwiduiib 


over whom iurifidictlon is ejereised: quaTificatiops such as 
nationality, race or religion. The Ittw of English courts might 
conceivably be tha personal law ol EnglLshmen—of "British 
BubjecU—rather than the territorial law of England; Indeed, it 
is this now to aomc estent. The history of early law sLowa ua 
systems of personal law existing to a much higher degree. The 
early law adminiatered by the courts of Home was. in the main, 
not the territorial law of Borne, but the personal law of the 


(m) Wllfain the Britilh Coaunonwealth, each legtalature iBciBljileii priutarlk 
fur iln own Ejutoni of ooufta. Thus if Canail* wgfi tn pB», Act l-aculatine 
llli^ miTiiluci of CuuLiiian eitixCDB in AuBtralis. sueb au Act would be part of 
C»njuu*i) law and would be enforcetl by the Ciitiedian courts, but wmild not 
he enforced hj the Austriaijin oaurta mept poeeibly under tha ALstraliali 
Bjelem of counksl of laws. Cf. Et .V idff ton ‘c firtflftneitl [itIJSl A, C dJS- 
[i9'17] Ch. S88 fC. A,), where an EnslLEh «urt traaled an Entfllsh atalute 


a , — —t.- -„ EngliRli sEntutc 

bti!nrf>. iht craatsan cf tFie Tfi«h Fm Stfita (now tbc Trish REpublicJ as 
con«En3Ctivt;|y m the cireumstam'^R an Irt^h itmutn wkicii wab oot V> be aboEud 
by Kpgli»h courti. 

m) V, T^gon (1842) 16 Pel. 1; bTETmlcd [d Eni R. R. TcrmuJtihj 

11930) S6 Sap, Ct, SIT; 1304 0. S. M. Sea Sbulaian. " The EeW of 
e, Tjfeon" (lUBSl 17 Tado L. J, 13S6. i-rniiiie ai airi/t 
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law pf the ciu^B. It was only by a process of historical devtlop- 
ment that the ju» gentiutn was guperaddcd to the jtts civile as 
appLicrable to cioea and perffprini equaUj (nrtj. In Europe, after 
I he di£5olutioi]i o£ the Western Homan Eropire+ the iawa were 
to a large extent conceived ae personal rather than tenitonal, 
the members of each race or rintionality living by thcEr own 
national laws ( 0 )+ A Rimilar procesa of thought and practice 
v^aa observable until recently in the ei-territorial administration 
of the nntjoiml laws of European States in the consitlar courts 
□f the East, The law administered by an English consular court 
abroad was to be regarded rather as the personal law of English¬ 
men, than as bemg in any proper or intelligible sense the 
territorial law of England. 

It may be added that in India penipnal systems of law' suryive 
even at the present day^ though they are gradually being supers 
seded by legislation which either uniSes the law of two or more 
races (particularly, of course, Hindus and Mushms) or applies to 
the country on a territoriLil basis. Condicts of personal Irvs still 
cause didhculties, lor which there are no eatisfaotory rules (pj. 

§ S4. Law and Equity 

Until the year 1875» England presented the tutremciy 
curious spectacle of two disliucb and rival ays terns of law^ 
adKciiiiistered at the same time by diffcretit tribuuala. These 
systems w^cra distinguished as common law and equity^ or 
merely as law and equity (using the term law In a narroxv sense 
as including only one of the two systemsj. The commou law 
waa Lho older, bamg coeval with the rise of royal justice m 
Engl Lind, and it was adnimissered in the older courta, namely, 
the King's Bench, the Court of Common Plena^ nod the 

inn) See Buctlfliwl Bai.1 Htifflflfl Luw and Law (2 !hI 1 edj 

\a} Spc Story, CtfrtJfiX of homi <0tb ed, l^) § p, 3: B*vigny+ 

0 / i^oifian Luiff in (htf Aoa (tr. Caiiic*rt, IBSUJt ch. 3, 99-101; Vjjia- 

gruAttii. /lomniT Uv m E^itapB. 15. IT. 

(pi Siw Ar GtmlhUh U ftiTAffr /ndi'an LawJ (Sebqol of OrEeatal mtl Africjui 
SluokBA, CaiT. LunLlon-H 1*0611). 

n Lb qdis of ibe miafort of 1c]gD] DQtneDclBlnre ihat tberre la no mi table and 
raeD^iBCii luna by Fbkcib lo drnOlo tbc lerrilorial mrva wilbia vhjL^li any 
EyBEcen at leiritariil law ix tn forte. I3iopy in hj* tJvjj/Tifl. 0 / Lditi ui»s die 
term «H]ikiry f&r ltd* piirpo&c. 
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Extrhequer. Equity waB the more modem body of legal doctrine 
developed and adminiatered by the ChoncoUor in the Court of 
Chancery as aupplcmentary to. and corrective of, the older law. 
To a largo extent the two systems were identical and bsmionious 
tor It was a maxim of the Chancery that equity follows the law 

that is to cay. the rules already 
established in the older courts were adopted hv the Chanoellore 
and ineorporsted into the systom of eqgitv. 'unless there was 
some sufficient reason for their rejection or modification. In no 
small measure, however, law imd equity were discordant, fipplyim. 
diflereiit rules to the some subject-matter. The same cose 
would be decided in one way. if brought before fhe Court of 
King's Bench, and in another, if adjudged in Chancery. How 
ever, in case of contliet or varianee the rule o.f the Chancery 
prevailed, because if a common-law action were brought in 
defiance of a mle of equity the defendant could apph to the 
Court of Chancery for an order, called a common injunction. 
airectL-d to the pUintEfF and ordering him not to continue bis 
action. The .Tiidicature Act. 1B73. wliich came into operation 
tti 187^, put an end to this anomulous state of thiuga. hy the 
abolition of the common injunction, and bv the fusion of the two 
systems of courta into a aingle court called the High Court of 
Justice. It was further provided, in section 25, that " In all 
mat! era not hereinbefore particularly mentioned, in which there 
is any confiict or vniiance between the rules of equity and the 
rulea of the common law with relerenee to the same matter, the 
rulea of equity fihall pre^aiJ 

Although the flisfinetion between common law and equity 
lias thus become to a largo extent hietorical merely, it has tiot 
ceased to demand attention, for it is still valid end operative 
for many purposes. The so-cnlJod fusion of law and equity 
effected by the Judicature Act has abolished only such ml^ 
of the common law as were in conflict with the rules of equity 
in the sense that both ruU^a could not be recognised and applied 
in one and thn same court of justice. So far as common law 
and equity are conaislent with each other end so capable of 
being administered conifurrently in a single court, these two 
systcuK still subsist, and the distinction between them is still 
in force Tlius the distinction between legoj and equitable 
ownership, legal and equitable rights, legal and equitable 
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rcmedieen nn eESentioJ part of the rnod^ro Bvfitem. It 

Ig atill the case that one person iney be the legril owner of 
praperty and another liie equitable owner of the same property, 
as in the cate of a trustee and his beneficiary. Similarly, a 
mortgage or charge mnv still be either legal or equitable. Thoaf^ 
difitinctions between law and equity are not conflicts between 
two uTeconcLiable systems of law, but are such aa to be capable 
of recognition as part of one and the same system. A le-gal 
fight and an equitable right, legal o^vnership and equitable 
o^mership, although ao a matter of history^ they originated in 
different courts and in different legal sTstoms, are now two 
differt^nt kinds of rights Evnd o£ owTaership recognised in the same 
court administering a wngle and hannouious legal system. 

The tarm equity possesses st least three distinct ihough 
related senses. In the first of theae^ it is nothing more than a 
synonym for natural justice, Aequiias is —the fair^ 

impm'tlnl, or equii] allotment of gcxjd and evil—the virtue which 
gives to every man luB own- This is the popular application of 
the term, and possesses no special juridical elgnihcanoe. 

In a second and legd senae equity means natural justicUr 
not uimpiy, but in a special aspect; that is to saj^ as opposed 
to the rigour of inflexible rules of law. jdsgul/ar Is contrasted 
with jranimurn jiuj, or tfrirfani yua, or the ri^or juria. Por the 
law lays down genetid principleSp taking of necessity do accotint 
of the special circumstances of individual cases in which such 
generality may work injustice- So, also, the law may' with 
delective foresight have omitted to provide at all for the case 
in hand, and therefore supplies no remedy for the aggrieved 
suitor. In all such eaaea, in order to avoid injustice, it may 
be considered needful to go beyond the law, or evsn conirary 
to the law, and to administer justice in oocordancs with the 
dictates of natural reason. This it la, that is meant by 
administering equity oa opposed to law; and so far as any 
tribunal poasesses the power of thna supplementing or rejecting 
the rules of law in special it isj in this eense of the tenn^ 

a court of equity, as opposed to a court of law. 

The distinction thus indicated was received in the juridical 
theory both of the Greeks and the Homans, Aristotle defines 
equity os the correction of tha law where it is defective on 
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necoimt of Us generalUy (g), asd tke defizution ts eonatiaiitlv 
rctpcoied by later writers. Elsewhere be Bays (r); '* Ad 
arbitrator decides Jo accordance with equity, & judge in accord' 
atice with law; and it was For this purpoee tlmt arbitration waa 
introduced, namely, that equity might prevail.” In the writings 
of Ctccro we find frequent references to the difitmetion between 
ueguifat and /tie. He quotes os already proverbial the eavmg. 
Summam jug avmnja tn/una (#), meaning by ttimmutn jur the 
rigour of the law imtcmpi>red by equity. Nutnemua indicatloni. 
of the same conception are to be met adtb in the writings of the 
ItomAn jurists (I). 

The doctrine posEed from Greek and Latin literature into 
the traditional jurisprudence of the htiddk Ages. We may see. 
For exampk, a diecussian of the ntattcr in the TrattaiuM Je 
hmjibtig of Aquinjis fii). It was well known, therelore, to the 
lawyers who kid the foundations of our oh o legal system, and 
tike other portions of scholastic doctrine, it passed into the 
English law courts of the thirteentti century. There is gooii 
reason for concluding that the King's courts of that day did not 
cDOsider themselves so strailly bound by Btatute, eiTstem, or 
pf®c®dent, as to he iucopahle upon occasion of doing justice 
that went beyond the law (a). It was not until laler that the 


(ol Win. Slhiet V. 10. 0. lliE Greela knew equjlj under (^4; name 
epiEilcria. 

(rl Itket, I, 13. IS. 

4i) Da O^ciit I. 10. 3a. Sob »Ibo Pro Comita 23. 63; Rx oeiiaD i-l 
boaa, pon ev CrUljdD vermtoque jure njfti judicurt oportere. De Oreleit t 
66, jHU: Uulta pm umniUite »ntn jaa diccre. Pe OJiciij III. 16. 61, 
r M IT ■naiime temen in jure, BequltM •prrtanda eel. 

p. 50. II. 00. piiwuit in eiunibiiB rebua proEcipuain ease jiieluiae uequiia' 
Uai^ne, qootti atrlcU |«r« mioncm. C. A A 8. Hocc ocquitae Bn««rit. 
^ jure deficifcinur. p. 30 3. A 6. A constitulten of CouBtenline Ibaerwd in 
JuiiiDiim ■ Codfl, faoweeer, prohililt* all inferiM- court* Imm auteritntina 
eilHity lor atrict law, and claini* for tbo empemr aloDa the right of tb^ 
di-IUkrtlOg from the ogonr trf the ;ur Jeriptum; Inlar acquitklani runup 
idU'tpOdtaiu intetpretattencm aplij* aolii oporlrt el licet Ihapicare. 


Id 

L 14. I 


<?) SNamro rteoJoowe 3. % q. m, an. 1. Da epiriteia bcd Mquitate- 
lU Uw erg* «t umllibii* CBSkbu* rntliuD e«t aaqui Icgam poaitairr honiim 
aulem practenni*A«i terW* l«gi«, aequi Id ^od po^it jSTtittie'rotb cl 
^iMnum. aiihta.. Et ad hoc „dluatur eplciSei,, ^ Jpod n™ 

(a) Pollock and Mnltlacd, ff, E. L. Wnd ed, 1888) 1 ISSuDD* TrnM*.^rtK 
H E. L., II. IISO-H 335-6; Glanrillc Vll. 1; 

nUiroo Man ID <mna dohnox Bogi* dc conaiEio coriae it, « aequitatc einrid^ 
Btoin eet. Bracl^, m dJncuanng (ha vaciquc mcaalnga of jui, anya ff. 8 at* 
tjuandoque ^ ngoTC J.l^, ol con, diriditnr iuter ill* et aiquhatem. 
lag A*o. who falJowa Ciccro {Toptee iv. 33), ht, uje; Aiqnita* aiti^m e^r 
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eotnmoD lau- so litkrdciwd intd an m^e^dble and 

ivetern qf ^tTwium jus, tbnt fled from the older courts 

to the tiewly ^'Stablished tribtinttl of the Chancellor. 

The Court of Chancer^', aa oSahoot from the Kino *R Council, 
woB efttahliBbcd to administer the equity which the common law 
had rajected. and of which the common law courts had deelarad 
them&elveB inrapcible. It provided an appeal from the rigid, 
cuifiow, and teelmical rules of the JCng's courts of law, to the 
conecltiuce and equity of the King himsGlf^ speekrng by the 
mouth of his Chancellor, The Kiug was the sourco and fountain 
of justice- The edminlstratioa of justice wa§ part of ihe royal 
prerogative, and the ezEercise of it had been delegated by the 
K-uig to his servantfi, the judges. These judges came during 
the ihirteenth ami fourteenth centuries to hold themselves bound 
by the infle^ble rules eatabllshed in their courts, but not so the 
King^ A subject might have recourae, therefore, to the natural 
juslioe of the Hingi ii distrustful of the legal justice of the King's 
courts. Here he could obtain flcguifat, if the sfn'crfam jtis of the 
law courts was iiiaulTiiCient for hie Deceasitles. This equitable 
jurisdiction of the^ Crown^ after haTing been eicrci&ed for a 
time by the Kiug^s Council^ was subsequently delegated to tfie 
Chancellor, who, as e:Kercistng it^ wm deemed to be the heeper 
of the royal conscience. 

We have now reached a position from w^hich we can see 
bow Ihe term equity acquired Us third and last signijjcation. 
In tbJs sense, w'hJch is peculiar to hLuglish nomi.nctatiire^ \l is 
no longer opposed to Iflw^ bnt is itself a parliculfir kind of law. 
It is that body of [aw which is administcTcd in the Court of 
Chancery I as coutrasted with the other and rival system 
administered in the common law courts. Equity is Chancerr 
taw as opposed to the common law. The equity ol the 
Chancery has changed its nature and meaning. It was not 
originally law at but natural justice. The Chancellor, in 
the hret days of his equitable jurisdiction, did not go about to 
set up and administer a new form ol law, standing side by side 

Tumeu eoiiT€iiEaniia, qUBrO in puifaua c4M«tl p^tim dfidflifrEt jun fL 3 . e. 1, 
Bn eIeo r IS b. ind L ^ b. Aen ikilAi limfD eibi locum TLpi.[jcii.t tu hJiO 
pbrtu. Efw eIn r. B- 30 epcI 31 Ld. I, 1^± El hoc plui dc rigorc quHTn 
Up Eii-qnitEtP. 

For tins "equity*^ of ihs itinorint JnsUccf b Ih* rourtcenrh ctmtory 

m UaHEnii, S. 3^. ST, *29, SO; Mciltbws^rlbp H. Er L. El, 396-44. 
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with that alteady fBL-agaiwd in the Court of Common Pleas. 
Hig purpose was to admioiEter juatice without law, and this 
purpcge he in fact fulfilled for many a day. In its origin the 
juiiadictiob of the Chaocellor was unfettered bv anc rules what¬ 
ever. His duty was to do that *■ which justice' and reason, and 
good faith, and good eonacience require in the case '* fi). And 
of such requirements he was in each particular case to judge at 
hia otiTi good pleasure. In due time, liowever, there conunenced 
that prgeesa of the encroachment of estabLahed principle upon 
judicial discretion which marks the growth of nil legal systems. 
By degrees the Chancellor suffered himself to be restricted b> 
rule and precedent in his interpretation and execution of the 
dictotes of the rovid conscience. Just, in so far os this change 
proceeded, the system administered in Chancery ceased to be 
a system of equity in the original sense, and became the same 
in essence as the common law itself. The final result was the 
establishment in England of a second system of law, standing 
over against the older law, in many respects an improvement 
on if, yot, no less than it, a scheme of rigid, technical, pre¬ 
determined principles. And the law thus developed was called 
equity, because it was in equity that it had its source. 

Closely analogous to this equity-law of the English Chancellor 
is the jua praetorium of Ute pLoman praetor. The praetor, the 
supreme judicial magistrate of the Roman republic, had much 
the same power na the Chancellor of supplying and correcting 
the dcficienttes and errors of the older law, by recourse to 
ar^uifeu. Just as the eiercise of this power gave rise in England 
to a body of Chancery law, standing by the side of the common 
law, so in Rome a jus praclorinm grew up distinct from the 
older jus eifile. "Jus praetorium ", says Popinian (c), " est 
quod praettires introduverunt, adjuvondi vel supplendi vel 
corrigendi juris civil is gratia, propter utilitatem publicam ”, 
The chief distinction between the Homan and the English 
castfl is that at Home the two systemH of law co-eiistc-d in the 
same court, the jus praciorium practically superseding the jus 
civile so far as inconsistent with it; whereas in England, as we 
have seen, law and equity were administered by distinct 
tribunals. Moreover, altliough the jus jirueterium had its 

Ihi Cited in Kjwdce'i Bgnitntie /uriidKlten of iht Court of dhsnefrs 
1. 409. pot* (ni. jj j j j 
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^urcts in the atquiiaM nl the praetor^ U does nDt seEin that this 
body of law was ever itsell called asquiiai. Tkb trausfereDre 
of meaning ie peculiar to English usage (d). 


i 25p Oenaml Law and Special Lav 

The whole bodj of the law^—the eiitii’e juriB —may be 

oonvenicntly regarded as divided into tw^o parts which may be 
BuiLnhly dlftinguished as geaerEd law and Bpeuial Jaw. The 
former consists of the general or ordinary law' of the land. The 
]alter consisla of cenaln other bodlea of legal rules which are 
so specdol and exceptional in their nature, sources, or applica¬ 
tion that it IS convenient to treat them as standing outside the 
geueral aud ordinary' hnv, as derogating from or supplementing 
it ID special cases but not forming a constituent part of it. The 
dlsiinotiou HO drawn is probably not one which will stand the 
test of minute logical analysis, and its application has been to 
some extend perverted hy the accidents of legal history and has 
varied from time to tkna in the eourse of legal develop ment- 
It iH lo some extent a matter of merely arbitrary^ classification 
whether we regard certain rules aa faJJing witliin the scope of 
the general law* of tile land, though exoeptioml in their nature, 
sQureCp or a|itdlcatIoah or whether on tha contrary wc dassify 
them us forming a special body of law having »n independent 
existence, and operating within its own sphere o( applicatiou m 
derogating from or supplcfnenting the genemi kw. Considera¬ 
tions of practical convenience ^ however^ In rt:;>paet of lep&J 
classifiestion^ exposition, and nomcncliiture justify the recog' 
nition ol this distinction between the central or principal portion 
of tbe corpai jum, and the various bodies of legal doctrine that 
arc inerclv aub^idiary and accessory to it. 

Tbe chief forms of special law w'hich may be thus recognised 
as standing outside the gen{n:al law of the land are tbe following, 

A ■pPL-iit [ippliratEDU ly Eri^Li^h ]sk9rj€iE oi the term in iti 

QnjjiiiKl BH-nse, M opposed (o U to be iwo in ll)e pliru* thi 

Cointu 0/ a jrianiif. B? ihU li! Itiemni the spirit oF ■ Iww Ss fi|i|iHisi'd to iti 
letter. A mnUi^r u suiil U* fwSl within ths equity cf k SlAtllte wlKn it il 
cDVE^red by thi: wwon oF ih^ nHtuEa, iiLthouph thenuj^h dcfectivr drftfUiuianFihrp 
it ER not within ita metWAi tr'iaia, “ VaJnil ncquilfti nyf Cwn, " qii** 
tulibiiB in CMiei* paria jur^ deal rat." Topicj TV. 33. 

Sl'C further on w^lilIv in E.nnian law BiiekTiod, in fiomaji Luwt CU 

eciEiity In cedeffll, spjp Altan, i^au.' in Ifttf (5lb ed. cli_ o; Scnj^lf- 

The QtitMl far LdW 1194li ch. 13. and bihUngniplsy thi^rpjn al p. 
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^hicli W6 jjholl oou&ider in their order; 1. Local kw; 2. The 
csoofiict of kfcs; 3. Conveotkoa] kw; 4. AutoDOmio lew; 
5- Martial law; 6. Inlecnatboul law ue edminlstered in prite 
courts. 

1. Local kuj. In the hrst place, the general law k the law 
of the whole rfeakn. It js in force throughout the eutiie 
territory of the English courte. Standing apart from this 
evetem of general territorial application ere divera bodies of 
local low in force in particular portiona of the realm only, Such 
local kw k of two kinde, being either local cuBtomary kw or 
local enacted law. Local customarj- kw baa its source’in thw* 
immemorial cuabms which prevail in particular parts of 
EoglAnd and have there the force of law in derogation of the 
general law of the land. Local enacted law, on the other hand, 
Jm Us Eource in the local kgi-ilative authority of boroughs and 
other ftelf.governing communities, empowered to govern their 
own districlB by by-laws supplcmentaiy to the general law. 
All eueh local cuBtoma and local laws are part of Engl sh law. 
since they are recognised and enforced in Englkh courts; but 
they are not part of the general territorial kw of EnglaniL 

2. Tht canfltet of taWE, Another form of Bpeckl law consists 
of those rules of English kw that deteniunc the Gyatein of foreign 
law that may on occasion he aprilied, even in English courts, 
to the exclusion of the general kw of England. Justice cannot 
be emckoLly adminieterad by tribunals whkh refuse on all 
occasions to recognise ony law but thdr own. It is essential 
in many cases to take account of some system of foreign law 
and IG measure the rights and liahtlitka of litigunts "by it, 
rather, than by the indigenous and territorial law of the tribunal 
itself. If, for example, two men make a contract in France 
and one of them sues on it in an Eiigikh court, juslice domnnda 
that in many respects the validity and effect of the contract 
shall be delemiinerl by French rather than hy Englkfi kw, 
French, instead of English, law nvay therefore be applied in 
BUisU a CQBe id Englkh courts, in derogation of the general law, 
Thfl principles which determine and regulate such subatilution 
of foreign kw for the kw ot England in English courts con 
Btitute the body o( legal doctrine knmvn os the cooBict of laws 
or private mtomaljonal law^ 
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It is important to ootii^o that the sy&lsm of coa£iot of lawB^ 
ihough fiomelimefi cjiUed private mt^^ationol lawis not 
intcrnatjomi law in the sense of being a law between states. 
The eontlict of laws is simply a part o! the cL^l law of es-ery state# 
and its detailed rules may vary from state to state^ as indeed 
they do—though It is in the highest degree desimble that they 
ibould be kept so far as pos^iblE the same. The English 
system of eon diet of laws is, tliereforep a spceial part of English 
law. 

It may be added that foreign law, eo far as tt m ihu^ 
recognised in English eourts, may he regarded Id one sense as 
itself becoming English law pro t« nata, for EngllBh law is 
nothing but the body of principieB recognised and applied by 
English courts in the administration of justice. Yet for some 
technical purposes it is regarded as no-i being law at alh hut 
fact; thus it has to be proved by eTidonce^ judicial notice not 
being taken of it; and preBumably an appeal from the deeiEion 
of an English judge on a question of foreign Inw would be 
treated as an appeal on u question of fact, Fubjent to the some 
limitatioiis as appeals on other questions of fact. 

d. A third form of special law contrasted 

with and distinct from the genaral! law of the land is that 
which may bo suitably difitinguished aa conventional law. This 
i* the kw which has its eource in the agreement of those w!io 
are subject to it, Agrctimunt k a juristic fact having tw'o 
BspectR and capable of being looked at from tw'o pointB of view, 
tt k both a source of rights and a Bource of law. Tlte former 
of those aspects k the more familiar^ hut on occaEion and for 
some purposes it k convenient to have regard to the latter. 
Gfinerul rules laid down in a contract* for the determination o( 
the rights, duties, and liabilities of the parties fn^^T «e. may [as 
we have Been (c)) be regarded as rules of law which those 
parties have agreed to eiihstitute for or add to the rulea of 
the gcDcnil law. Agreement is a law lor tboBo who make it, 
which pra tanfc Hupersedcs^ supplements, or ilemgatias from the 
ordinarv kw of the land. JlffprfaJt rj! conue<nti'e nanctiai ie^irru. 
To a large extent the general law ia not peremptory and 
absolute, but conaista ol rules whose force k conditlfmol on the 
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libisence of any other rules agreed upon by the p(^riiss LoterasW- 
These convention bI rules may be regarded aa just as truly la^v 
as the general rulae which they have superseded or supple¬ 
mented. The articles of association of a company^ for example^ 
are just as binding on the membera of that company as are 
the provisions of the Companies Act, or those statutory regu¬ 
lations which apply in the absence of any arbklea specially 
agreed upon. Similarly, articles of partnership are legallT 
binding on the partners, no less than the provisions of the 
Partnerabip Act which they supplement or modilv. But 
although such eonventional law may be snid to be true law mfrr 
paries, it is not a porEJon of the general law of the laud. Lite 
local law and foreign law, it stands ontside the general syatem, 
for it is destitute of genera] application. 

4. Autonomic law. Similar ccnsldemtions apply to that 
fonn of special law which will he more fully dealt with in a 
subsequent, chapter under the designation of autonomio law. 
By this is meant that apccies ol enacted law which haa its 
Bourca in various forms of subordinate and reelricted legislative 
anthorlty possese^d by private and semi-private persooi] and bodicii 
of persons. The former railiivay companies, for example^ might 
make by-laws for the regulation of their undertakings, and this 
power is now continued by the Bail way Executive. A univerBity 
may make statutes for the governmeut of its members. An 
incorporated company can, by altering its articles^ impose new 
rulecj and regulations upon disaeiitientr shorEdioIders. All rules so 
constituted by the exercise of autonomous powers of private legis- 
iatioD arc true rules of Ibw'k for they will be recognised and applied 
aa law in the courts of justice. But they are not incorporated 
as part of the general law’ of En gland+ 

5. Marfial Zcia. iet ancLher form of jfiia Bpcciolc Btanding 
opart from the general lex tcTrae is that which is known a> 
martial law. This is the law which ifl applied by courts martial 
in the administration of miiitaiy justice. Ckiurta martial ait 
the courts of the army. All other courts of justice are distiii- 
guiahed ae civ dp and the law^ apphed by these civil courtB in 
the administration of civil justice is dislingmshcd from martial 
law as being civil law, in one of the ssases of that term. 

Martini law is of three kinds. 1% is either (1) the law- for 
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the discipline and g^ovemment of the army itseU; fit (2) the 
latt- by rtliich the arfiiy m time of war governs foreign territory 
in its military oecupatioD outside the realm: or (3) the law by 
which in time of war the army governs the realm ilseli in 
derogation of the civil law, 90 far els required by military 
necessity and the public safely. 

The first form, that by which the army itaelf is disciplined 
und controlled, is commonly known by the speeifin title of 
miiitarv law, the two other forms being distingul&hed from it as 
being martial law in a narrow and specific sense. Historically 
and generically, howEver^ the term martnil law la properly 
applied to all three kinds- Military law is distinguiahed in 
three respects from the other forms of raartioJ law. In the 
drat placet it is in force m time of peace no less than in time 
of war, whereas the other lorma ore in force only in tLmie of 
war. In the second plsce* military law applies only to the 
army itself, whereas the other forms of martial law apply to 
the ciFilian population also, la the third place, military law 
EE of fitatutoty authority, being contained in the Army Act and 
ihe rules and regulations made themunder, whereas the other 
forms of martial law have their source in the royal prerogativep 
except BO far as Parliament may from time to time, in view of 
the emergencies created by public or civil war. see fit to make 
^peciiii statutoiy' provision in that behalf. 

The second form of martial bw is that by which the army, 
when it goes be'yond the realm in time of war,, governs an^ 
foreign territory of which it is in military occupation for the 
Lime being. Temtorv so held by the King's forces is governed 
autocratieally by the myni prerogative, which is commonly 
exercised through the military commanders of the army of 
occupation. Save m far as the ordinary civil courls of the 
torrUory arc permitted to continue their functions and to 
administer civil juBtico them in accordance vriih the ordinary 
territorial iaW| the justice admini8i*ered sn that territory is 
military justice administered by courts martial, and the martial 
law administered by these courts conaiats of the rules eaiab 
lisbed by the good pleasure of the tmUtory authorities. 

The third and lost kind of martial law is that which is 
established and administered within Hie realm itself in deroga¬ 
tion of the civil irtw, when a state of war exists within the 
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realiD, whether bj way of iiiTa®ioti or by way o£ rebellJ qd. 
The legality of eueh substilution of military for civil justice 
within the realm iteelf in time of war koe been the subject of 
much diaerence of opinsoa. It is held by some that it is 
never lawful, unless expressly authorised by Act of Parliament, 
and that the authority n! the civil courts and the civil la^ 
is ahapluto m time of war no less than In time of peace. 
According tq this view the exercfsc of military authority within 
the realm in time of war in demgarion of the civil law is 
always illegal, whatever moral justihcatioiL for it may exist in 
considerations of military necessity and the public safety, m 
shsence of statutory sanction, either precedent, or subsequent 
by way of Acta of indemnity and ratMcation. This is not the 
place in wtueh this question can be adequately discuseed. It 
is sulTiclcntr £o say that the better opinion would seem to be 
that even within the realm itetjslf the eiOEtence of a stale of war 
and of nalinual douger justices in law the temporary qstahlish- 
ment of a system of military government and military jnstice 
in derogation of the ordinary law' of the laud, m so far as this 
is reasonshly deemed necessary for the public safety. To thi* 
extent and in this sense it Is true thsL infer ufuia lcgi!$ sflfluf. 
The formal eetabltshment of such a system of military govern¬ 
ment and justice in time of internal war or rebeliion is com¬ 
monly know^n as the proclamation of mELrtjal law. With the 
acts of military authorities done in purfluance of such a svstem 
the civD courts of law will not concern themEclvea in time of 
war; and even after peace has come again, the acts so done in 
time of war may be juarirted in the civil coiirtB. eo far aa done 
in fiood faith and with reoaonahle cause in view of the real or 
apparent Decessity wbicli gave occastou to them In short, 

the legal basis of martial law in this third een&e Is simply the 
conimon-lsw doetrin^ of nccoesity. 

6. Intcmationfxl luw. The last kind of special law which il 
is neeesaaiy^ to distinguish from the general law of the Icind 
is that portion of the law of nations which is administered ia 
the prize courts of the Btate in time of war. In a former 
chapter we saw that Latemationnl law, or the bw of nations. 


Ef parts Marait, fieM] A. C. lOOj Kcir sad Lnwun, ei, 

Law (^th 1064S 431 a. As to the hij^irv of martikl tnw 
Hiilddwfli^^, SfartioJ L»w ElildiiEBlly ConBidfirBd flOOSf) IS L. Q. H. U7 




Civil Law 


s a&] 




L-onsiets of u body of rules the primary purpoee of whicrli is to 
regulate tha conduct of LDdepcndEiit atatos tow^fda each other. 
Tlic rules of Lnttmatiodul law are not aa such, and in ReneraL 
recognised and administered by courts of juBtdce as belug also 
rules of civil law* The remedy for breaches of internationaT 
law IB not in general to he found in the law courts ol the state. 
A treatV or other intematicnnl agreement is not in general a 
cuutract which creates legal rights and ohligations of which the 
courts of Justice take notice. Tt ia true that lo some 

ejxtent civil law and international law deal with the same 
suhject-niatters, and that when this is bo, ident ical or aim liar 
rules tend to he estahilshed coneurrently in both systema {g). 
Both civil and intemationfll law, for example, find it necefison' 
to determine the llnoite of jurjadiction and state authority on the 
high scoa; and it is obviously expedient that these rules should 
be determined in the same way by both syatems. But ihh 
tendency of mtemational law to borrow from the civil law and 
of the civil law to couForm more or le&s oceunitely to the inter- 
nstioua! la%v on the same matter is a very different Ihing from 
the recognition oF international law as havings par or proprio 
vigors i the force and authoilty of civil law in the state's courts 
of jusliLce. As a general rule it possesscB no such force or 
authority. Nevertheless ^ there ie one particular portion of the 
law of nations which is thus recognised by courts of just ice as 
having in itsclF the force and nature of civil kw oko. It is 
that portion which regulates the practice of the capture of 
ships and cargoes at Rca in time of ^var. and which k known 
prir.e law. By a rule of mtemational law, all states which 
desire to evemise this right of capture are under an obligation, 
while at war, Lo establish and maintain within their dominions 
certain courts colled priee courts, whose function Is to 
investigate the I^ality of al] captures of shipfi or cargoes, and 
to administer justice as between the captors and all perEons 
interested in the property seized. Tf the seizure is lawftd, the 
property is coodemned by those courts as lawful prize of war ; 
and If unlavvfult decrees ora made for such restitution or redress 
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as tho law reqiiirG^. Now a prize court is Dot ao iotN^nuitional 
iribuuftl: it IB a court eBtabliBhcd by and belongiDg ^xoluHiTeLy 
to the mdividual state by wbLoh the skipB or cargcies have beeu 
taken. The prize court of England was formerly the Court of 
AdunraltyH and. is now the Probate p Divorce and Admiral tv 
Divifiion of the High Court of Justice, Nevertheless# the law 
which it is the duty and lunctlnu of these courtg to admimstcr 
is the law of nBtioiriLa. It has Its Bource io the custnma and 
treattee of states and the decisiona of mtemational tribunals, 
and not in the legi&l stive authority of the individual state to 
which the court belongs. But because of the fact that this 
portion of intemational law is thus recognised and applied by 
pris^o courtg in the administnition of the justice of those courts, 
it is also civil law ^ inasmuch as civil law includes all mlea^ 
whatever their source, which are recognised and applied bv the 
courts of juatice of a state. Prise laWp therefore, has a two¬ 
fold nature and aspect. It is Lotenistionai law^ because it 
prevails between nations; and it is at the same time civil iswp 
because it governs the ad minis t ration of justice in civil courts. 
Yet although prisse law poasessea the true nature of civil law# 
and is therefore to be considered as part of the entire body oi 
English laWp it is not part of the general law of the land. Its 
exceptional sourca end nature justify iia separate clasBificatton 
aa a fonn of jriS along with Ic^cel law^ the condict of 

lew's, martial law, and the other forma that we have already 
dealt with. 

The true nature of prize inw as being essentially the law of 
nutionep cntitledt pfoprio vig^r^f to be reeognisGd aod applied 
os civil law# w^as authoritatively establiBlied by the deciEion of 
the Privy Council in tbe case of tbe Zataora during the first 
world war (h). It was unsuccesafully contended in that case 
that priz^ law ag administered in English courts has its source 
in the royal prerogative, aod that Orders in Council can eatab- 
lish for tbe prize courts such lnw oa is thought proper in deroga¬ 
tion of, or in substitutian for, the sstablighed rulea of inter¬ 
national law. T^rd Parker, delivering the judgment of the 
courts Speaks ns follows: 

*' Tlie law which tfcus Prize Cenrt ii t* adminiiter li nat tha 
national low or. nK It li unieriinefl caIIcmI, the itLunicIpiiT Imw, but the 
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lnw oE naLianA—in atter wcards, ijilEjftiatiijnal law. . , . Qf the 

Priaa Coiirt ia a numiclpaj court, and it* deorws and ortiexfl owe their 
validity tfl mniiicipal lai#. The law it enforce^ niaj therefore in one 
■eiiM bo enaaidened a broach of municipal law. Nevertheleis tho 
distinction between municipal and international law is well 
A court which administers municipal iaw ie bcmnd by and gives effect 
to^ the law aa laid dnwn by the lovexoi^ fitate which calls it into 
being. It nwd inquire only what that law La, but a court which 
administete intern ationaJ law miist ascertain and give nffecTt to a law 
which ii not laid down by any particular state^ hut originateA m the 
practice and usage long obaerved by civiliBed nations in their i^lationfl 
towards each othor^ or in eirpresa mtemaLional a^reemeiit. + * . It 
eaunot^ of course^ be dleputed that a prise court, like any other court, 
ia bound hj the legialatire enactments of its own Boveteign Btate. 
A British prim court would certainly be bound by Acta at the 
Imperial Lapslatrire. But ii is none the less true thal if the Imperial 
Legislature passed an Act the proviasong ot which were inconsistent 
with the law of tiatiuns, the Priio Court m giving effect to such 
proTisions would no longar he aditdiuBfering intematioual law. It 
would^ in the field covered by such proviaioiis, be deprived of its 
proper fnnetion as a prucu DDurt 


§ 2fi. Thu Commoii Law 

Tn the preceding gr.cti&n o! thiB chapter vre have aeen that 
the entire corpus juriB —^the complete body of legal mica rewg- 
nised and applied in English courts of justice—divisible into 
two parts, wdiieh have been distinguished ub the general law of 
the land and bodies of special 3 aw eupplemcnting and derogating 
from the general law witbin the aphem of their special □pplioa- 
tinn. We have further considered in a Bummary ntanner the 
uhjef branches of this juf tpeciale, namelyp local law, khe 
conflict of laws, conventional law^ autonomic law, martiiij law, 
and the International law administered in prize courts. We 
have now to notice that the general law of England is itaelf 
divided into three parts, which are diatingulsbecj as statute 
lawp equityp and common law. These three portions of the law 
are dJgtingiiiBheHj as derived from different soufecK. Statute 
law ig that portion of the law which is derived from legislation, 
including in that term, not merely the bgiahition of Parliament, 
bub also the eiercise of aubordinaU und delegated legislative 
l>owcr by public anthoriticB under the authority of Parliamenl, 
aSp for example, regulation^ made under a statute. Tt is enacted 
or written law (jtis t^cripium) as opposed to unenacted or 
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unwritten taw (;ii» non jcffpiiim), Equity, on this other hand. 
LE tliat syatem of law wbieh kad ita origin in the Court of 
Clifliii.^ery+ and which hna been already ynnsidered in a prevloua 
part of tbis chapter. It is a form of cqep 3*w having ita aourci^ 
in the judicial precedents of that court and of the modem 
irourta by whiob the legal system al the Court of Chadtrery k 
DOW administered and developed. All the ncsidue of the general 
law of England, after thus excepting Btatute law and equitj, k 
known as tlia commoill law. It is a form of case law Laving 
Its fiource in the judicial deci&ions of the old courta of King‘s 
Bench, Common Pleas and Exchequer^ and of tbe modem 
courts by which tbe system so established is now administered 
and developed (i). 

The oommon law is the entire body o£ English law — the 
total cerpua juri^ Angliae —with tbre^ oxceptions^ Damely (1) 
statute law* {2) equity, (3) special law in iU various forms. 
When^ tlictefore, it is said that a certum rule Is a rule of 
common law, the precise aigmficanea of the statement depeods 
on the particular branch of law which for the purpose In band 
ia thus contrasted with the oommon iaw% We may mean that 
it is a rule of common law as opposed to a rule estahlishcd by 
statute^ or os opposed to a rule of equity^ or as opposed to a 
rule of speuiol law—lor exomplei a local custom, or a rule of 
foreign law applied in exclusion nf the law of England» or a rule 
of mUitaiy^ or prize Jaw, or a conventSoual rule established by 
the parties in derogation of the commna law. Indeed, the 
phraae n^uy In a particular context include one of tbo typos of 
law thnt according to the above dohnition is excluded from it. 
Thus if a contrast be made between '^common law and 
Etatute the Intention may be to include equity under the 
phrase " the common law "* ■ and if a contrast ha made between 
the eommoD law and equity **, the intention may ba lo 


(0 TbE QD tbi? mher bund, tlnat ia pradn^il hj wmj of iuilicj»! 

mterpret^ituiii of th* ntalutu ]\kw miut itiwlr be claflaed Forming part of tbe 
fttJktbts kw [rom which it piocceda, for Lbc purpose of tbi» dUviiion <>f tb* 
kw into Hiatuta kw, equity, and commod kw, Cctdtnad kw and cduitv do 
aal cmnpriBe tbe wha-k body ot cage )aw to be fnitad Id Iba law reporta, but 
only Uiat porLioQ of olm law tLat k darived frani lottiB other Huir^ tbuft 
statutory intreprotalion, Thv Emu kw derived from a ttaluto k merely tbe 
atatnte itsclT* as aothorttatlrdy DQOjtrnod by the law murts. 
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iiiiilude 8tfttut<3ry amend meiitg under the phrase ** tile common 

Afl opposed to equity the common law is not inirequontiy 
i-alk^ law iimplmter^ We apeak of law and equity, rather than 
of common law and cqujt}', notwithatandlii^ the fact that equity 
la just aa truly a branch of law as the CDEnmon law itself. Far 
in ita origin equity was not law at aU, but was fuMtUia naiuTaU§ 
administered in Chancery to eonreot the defecta or aui^ply Lhts 
diidcieneies of that sfriofutn just which was administered in the 
KLng'g courts of Law. 

In its historicnl origin the term common Jaw (jui comrnanej 
was identical in meaning with tJio term geueml law as already 
dedned. Tile /an oommiine was the general law of the land— 
the Ux Urrae —as opposed to /ai sp^cMe. By a proccas of 
liifilorieal development, however, the oommon law hm now 
becomej not the entire general law^ bui only the residua of that 
law after deducting equity and statute law. It is no longer 
possible, therefore^ to use the expression common law and 
general law as syoonymoua. How this came about in the case 
ol equity ia obvious. For equity wils at 6rst a matter of 
discretion^ and so was not regarded as law. Now^ of couree, 
equity is just as much part of the ordinary or general law of the 
land as is the common law itself. Kovcrthelesfl legal nomen¬ 
clature has remained unchanged^ and although equity has new 
become ju^ tomtHun^ in truLhp it has not acquired a tille to 
that deflignation. Equity is a fuart of the general law\ but not 
part of tho common low. 

The reason for the distinction between common law and 
Htatuta law is not so easily intelligible. If /uir coiiiwiuaf meant 
originiilly merely the general law o£ the landp how is it that it 
doca not include statuia law? The explanation ia apparently 
thisp that statute law was origioally conceived as a form of jus 
spe^iiale derogating from the jut comnitinff. A staiutc w'os 
donfrd jus comrftuftef just as a local cuEtom or the law of 
Chancery w^afl. The geoend or common law of the land was 
conoaived as a single, uniform, unchangnig system of legal 

Sir John Rulmond dflhiih] thu the ineanbn|i of Ihc pbrafio '' the 
common lnw -eoalii vuy ia thii Wftjl hot iq S_40 af tOE Tth ediUon he IkimMlJ 
Hciscd tci Ubt it to tadude ‘cquiLv. Seo tlu cliEiciHin of hii trirw ia ^ 
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doctrine be^ed on the imEnemorml cuitomE of the rcftlm, ss 
authoritatively deal r red hr the deciaions of the King's courts 
and applied m ail casea save where some different rule, dra^vn 
frotu Borne other Bonree, prevaded over it. Legiskiton, no Ibsb 
than local euatomip was accounted one of those sources of alien 
rules, forming no pEirt of the general law, but breaking in upon 
the established doctrine of that law by wav of excoptlonBt 
interference €tb 

In modem times^ however. It is no longer posalble in any 
proper achome of legal classiHcation of arrangement to talte 
this ancient view of the relation between statute and common 
law. The itnmense development of statute law in modem 
times and its invasian of almDsb every portion of the old 
common law has made it imposBible now to treat the common 
law as possessing any indepcndonl eiistence as a specLsl and 
central portion of the corpus subject merely to the 

eiceptional interference of speeial statutory provisions posaese- 
Lng the same relation to it as local custom does. Common law 
and statute law must now be regarded as fused into a single 
system of general law^ just as in the case of common law and 
equity. Indeed^ a very large portion of the genemj law has its 
sole Bouree in statu te^ and the residue of the i^mimon law is 
undergoing a slow tramsfarmation into statute law by the process 
known as oodifieation. Yet although statute law must now be 
recognised in any logics! and practicable scheme of kgs! 
classiffcation as being port of Hie gecieml law of the land, the 
older mode of thought is still to be trsced in the persistence of 
the ancient usage of legal epeech. Statute kw, although ifc is 
port of the general law of the land, is still distinguiBbed in name 
from the common law, juet as equity ig still distinguished from it. 

The eaepresEJon oomtnon law, juM comm tine, woe adopted 
by Engikh law’yere from the canouistsj who used it to denote 
the general law of the Church as opposed to those divergent 
usages (canffuefiidinGi) which prevailed in different local juris¬ 
dictions, and superseded or modihed wdthln their own tertitoriol 
limits the common law' of Christendom. This canonical usage 
must have been familiar to the ecclesiastical judges of the 
English law courts of the twelfth and thirteenth centuries, and 
w'as adopted by them. We find the distinction between common 
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law and law (commuqf hy and ^spertal Ley) well egtab- 

Li^hcd in the earUeat Year Books {t}. 

The phrase '* *tLe coEomon law is also used to mean the 
whole law of England. It frequently bears tbis meaning when 
the common law is contrasted with a forei^ ayatem like 
Homan law or French law. Alternatively^ in a context like 
this^ the phmse may bcEir a still more extended senseT meaning 
the principles of Engtisb law as they have been adopted in the 
other *' common law countries, lilto the Llnited States of 
America, Canada, Australia, New ZealEmd ojid the In ah Bepublic. 

I 21, Constitutional Law 

The organisation of a modem state is of extraordinary corn- 
pleidty^ and it is usual to regard it as divisible mlo two distinct 
parts. The first consists of its fundamental or essential elO' 
tnents ; the second consista of its secondary elements—the details 
of state structuTB and Btata action. The first, essentiali and 
basal portion is known as the comUtution of the state. The 
second has no generic title. 

Constitutional law is, as its name implies, the body of thcoie 
legal rules which determine tbs constitution of the state. U 
is not possible to draw any hard and fast line between the 
constitution and the remaining portions of the state's organ! 
aation; neither^ therefore, ia it possible to draw any suchi Uiie 
between const itutiona] law and other brunches of the legal 
system. The distinction is one of degree, rather than one of 
kind, and Le drawn for purposes of practical eemvenienGe, rather 
than in obedience to any logical requirement. The more 
important^ fundamental, and lar^reaching any principla or 
practice Is, the more likely it Is to he dassi^i ob constitutional. 
Conversely, the more special^ detailed, and limited in its 
application, the loos likely it is to ^nd a place in any exposition 
□f the law and practice of the cen^thutioDr The Btructufe of 
the supreme legislature and the methods of its action per¬ 
tain to constitutional law; the structure and operations of 

<n Y. B. Aad Ul Kd. f. d^. Bee PallEKk aod MaitliindH H. E. L. (^d. 
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^iiLHmJuicite auch tho.se possessed by the I'julonic^, 

one justly eutUIed to the Borne pooition ; but those of sueb 
Bubordinate leglalaturcs os o borough council wouJd by general 
consent be treoted oa not BUlTjciently rmportODt and fundamental 
to be deemed pnrt of the eons tit utiorx- Bo the organtsalion and 
powers o£ the Supreme Court of Judicature ^ treated in out lint 
and not in detail, pertnin to conalitutionai law; while it is other^ 
wise with courtB of inferior jumdictloti, and witb the detailed 
gtrnctyre and pmcLice of the Supreme Court Itflelf. 

In sd'in^ EtateSp thongh not in Eag^lanil, diEtinctian bcitweeni 
oonAtitdtiaaal law ami the renuunlag poirLions of the legal Byatcm la 
•CMitiiJitBd and mode definLte by the embodliDeiit cl the former In h 
E pficiaJ and distitiot eaactoiEmt, terms of which cazinot be altered 
by the ordinary farMs ol legislation. Such constitiiticDB aro said to 
be aa opposed to thoae which are flexihU, That of the United 

States of Ameriemp for exampla^ ia aot forth in a document agreed 
upon by the founder? of the Commonwealth ju containing at I tboEe 
principle? of irtate structure and action BuSrinntJy JniportaiiL to be 
dBomed fundamental and therefore P^natitotiQuaL The previaiona ol 
this document cannot be altered without the eonKTil ol tbree-lourtfie 
of the l^islntiiHH of Lbe diiferiant states. The Englisih canstitutioD 
on the other hand U hexible; it is dehned and set apart io no distinct 
document, and is not diatinguiphablc from the rcalduo of the law in 
respect of the mebbodbi of its alts ration- 

We have defined oonstitutional law ob the body ol IhoBe 
Legal printilplos whicb determine the oonfltitutbn of a state— 
whieb detarmiae^ that is to Bays the esBantial and fundamental 
portions of the state 'b orgnniaatioQ. We have her^ to face un 
apparent ilifTiuiilty and u [>CHeaifjle objection. Howp it may be 
Mted, ciin tbc conatitutinn of a etate be determined by law at 
all? There can be no law uiileea tlitre La already a state wboi&e 
law it ie. and there can be no state without a eoiiBtitiition. 

The state and ita constitution are therefore niiccssarilv prior 
to the law. How, then, does the law determine th^ conatitu- 
tion? la cocBtitutionnl law in rcuUty law at all? Is not the 
constitution a pure matter of facit with which the law' has no 
coneom? The anpwer is, that the cionBtituUon irt both n mutter 
of fact and a matter af law. llio coostilulion as it exista dr 
facia underlies of necessity the constitution ub It exiata dc ft/rr. 
Conatitutional law involves concurteut constitutioual pmctica+ li 
is merely the reflection, within courts of law, of the extemiit 
objective reality of the dr. /aefn organisallon of the state. It 
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is the theotv of the eonutitutiou, as reiieived by court a of juiitice 
It b ihe constitution^ not it ia m itself, but as it appears 
when looked at through the eye of ibe law. 

The constitution as a matter t>f Eact ia logically prior to fcln' 
cOTL&titution as a niattor of law. In otliex words* coUBiitutioiiuI 
practice is iogicaUv prior to constitutional law* there may be 
a stata and a constitution without any bw^ bub there can bi' 
no law without a abate and a constitution. No constituliou. 
therefore, can have its aouree and baais in the laff. It hiK 
of necefisity nil extradegal origin, for there can he no talk of 
law until aomc form of constitution hna already obtained dr 
facto eatnblifihment by way of actual usago and operation, \\Tien 
it is once established, but not before, the law can, and will, take 
notice of it. Constitutional facts will be reflected with more or 
less accuraoy in courts of justice as conatitulional law. The law 
wUl develop for itself a theory of the conEtitutioo, as it develops 
a theory of most other things which may come in question m 
the administration of justice. 

As an illustration of the proposition that every constitution 
has an exlrn-legal origin, we may take the United States 
of America- The originul constituent states achieved their 
independence by way of rebellion against the inw-ful autbority 
of the English Crown. Each of these communitieB thoreupon 
established a constitution for itself, but. way of popular consent 
expressed directly or through representativoa. By virtuo of 
what legal power or authority was this dons? Before these 
conslitutions were actually eatflbliahed, there was dd law in 
these cobnias save that of England, and it was not by I he 
authority of this law, but in opb>n and forcible defiance of 
it, that these cdamal communities set up new etates and 
new constitutions. Their origin woa not merely extra-lege 1, it 
wsa illegfil- Yet, so soon as these t'onatitutionfi succeeded in 
obtaining de facto cstabliatimcnt in the rebenious colonicH, they 
received recognition fis legally valid from the courts of those 
coloniee. Conalilutional law followed hard upon the heels of 
conBtitutional fact. Courts, legislnlures, and law had alike their 
origin in the conatitnlion, therefore the constpution could not 
derive its orign Crum them, So. also, with every conet it ution 
that is altered hy way of ilk’gnl revolution. By wlint legal 
authority was the'Bill of Bights passed, and by what legal title 
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tlid William III aaaume the Crown? Yet the Bill of Eights 
U now good law, and the sueceBsotB of King WiEiam have held 
the Cio^vn by valid titles. Quod fieri non debet, {actum 

{p). 

ConstitutiDDal law, therefore, is the judicial theory, tedee- 
tion, or iinngc of the constitution de facta, that is lo say, of 
constitutional practice- Here, as elsewhere, law and fact may 
be more or less dlseordniit. The constitution os seen by tl/a 
eye of the law may not agree in all points with the ohieetive 
reahty. Much constitutional doctrine may be true in law but 
not in fact, or true in fact bnt not in law. Power may exist 
de jure but not de facto, or de fado but not de jure. In law. 
for example, the consent of the Crown ia no less necessary to 
legislatioii, than is that of the two houses of Parliament, vet 
in fact the Crown has do longer any power of refusing its 
consent, Gonversely, the whole system of cabinet goverament, 
together with the control esereised by the House of Commons 
over the executive, ia os unknoivn in law as it is well establiahod 
in fact. Even in respect of the boundaries of the state's 
tenitoriee the law and the fact may not agree, A rebEllious 
provioce may have achieved its de facto indepeodenee, that is 
to say, it may have ceased to be in the de yarto possession and 
, control of the state, long befonj this fact receives de jure 
recognition, 

Nowhero ia this diseordanee between the constitution in fact 
and in law more serious and obvious than in England. A state- 
^tiient of the strict legal theory of the British constitutiDo would 
differ curiously from a statenjent of the actual fads. Similar 
discrepancies exist, however, iq moat other states. A complete 
account of a constitution, therefore, iavolvea a statemeot of 
DanstitutioDai custom as well as of cooatitutiotiBl law. It involves 
an account of the organised state as it exists in praeliuc and in 
fact, OS well as of the redacted image of this organisation as 
it appears in legal theory. 

Although the constitution de jure nod tha conalitution da 
faefo are not necessarily the same, they nevertheless tend 
towarfla coincidence. Constitutional law and practice react upon 
each other, each striving to assimilate the other to ilself. Tlis 
objective facts of state organieation tend to mould legal theory 


(ju) Spd tJi/rfl, e -11. 
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into conformity witli tbemaelves. They seek expre^ion and 
recognition thtuugh legiElation, or through the Inw-oreating 
(unttlons of the courts. ConvEJTsely, the accepted legal theory 
endi^aToutB to realise itself in the fflcts. The law, although it 
neeeasarily invahea a pre-eiisting oonslitution. may neverlhe- 
leEs react upon and influsnee the constitution from ivhieh it 
springs. It eannot create a conatitutiem e* Kihflo, hut it may 
modify to any extent one tThich already ensta. Constilutional 
practice may after, while constitutional law remains the eame. 
end Pice ceraa, but the most familiar and effective way of altering 
the practice is to alter the law. The will of the body politkr, 
as expressed through the legislature and the courl B, wiU 
commonly realise itself in constitutional fact no less than in 
constitutional theory (g). 
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{c) Martial law within the realm in time of war. 
fnfar anna tilenf, 

б. Intern aticmal law adminijtET^ in the priio coaiia 
Common law: 
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CHAPTER 4 

TBS ADMINISTHATION OP JUSTICE 

i 23. Neoesfilty of tbe AdmlDlstratLcm of lasUoa 

A HERD o£ Wolves **, it has b^on said (a), is quletor imij inore 
at QDe tlian so mimj men^ unless tboj ail had one reasoa in 
them^ or hava one power over them/* UnfortuiiBtoly they hitve 
not one reason In them, each hemg moved by his own interests 
and pasabns; thorefore the other altematiTei is the eoIe resource. 
For the cynical emphasis with whteh be insists upon this truth, 
the name and reputation of the philosopher Hobbes have suHered 
mueb. Yet his doctrine, however hyperholieally expressed, is 
true Sn Gubstiinre, Alan is by nature a fighting ammal and force 
is the rab'D, not of kings alone, but of all mankind 

Without a common power to keep them aU in awe it is 
impussibtq for men to cohere in any but the most primitive forma 
of society. Without it, eivihaatioD is unaLlainahlep injustice 
unchecked and triumph ant p and the Life of man isp as the 
author of tells ua, solitary, poor, nasty, brutish, and 

short " (b). However orderly a society may be, and to whetevf-r 
extent men may appear to ahey the law of reason rather than 
that of force* ami to be botmid together by the bonds of flympathv 
rather than by those of physical constraint, the element of 
force is done the leas present and operative^ It has become 
partly or wholly latcntp but it still exists. A aacicty tn which 
the power of the state is never called into actual exercise marks, 
not the diaappearanee of governmental control, but the final 
Iriumph and supremacy of It. 

fal Jrn-'iTtv Tftytdr, tt'orle#,, XTTT. 506, neber'* cd* 

(M HsbbE'a, ctv. 19: TTcreby it miLnifnl that dnnnp; thr 

tfmt med Eitb wiihaiU a comin&Ti powrr to berp iham aU 1ti awe, thay arr- In 

ihAE canditioD whL[:b ii irJlhed war; Afld Bileh a war an ifl of Eirrry man' a|rnjml 
rvriy niiki]. , , Wbar^cKVer thnrefnr? Lt a liCDc nf war, 

rvetj tnan In cnriay U> cvrry niani thti umir IS Kinarquant to tbn time whcitrin 
men liTe withniil ^bef irci^rlty fhaa wh^t Ihihr nirn atrrnutll and tbinr nwa 
irt^ntion Hihatl fiaraiBh theffl withaL III Eiach condition thare ii no place for 
taduitry . . no aria, BO HP oociaEy, [md, wbLch ifl wo^rSL of oil, 

coatinua] fear And dafi|;;cr of violent death: and tfaa LLfa of maiiT aolttaiy, 
nasty^ hrntich, and fltiort;" 
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It has been thought and gnid by men of optimi&tic temper, 
that force as no mfitrumeot for the coerciop of mankind is 
merely A tempomry and proviSiOind incident in the develop¬ 
ment ol a perfect ch^Emtionr We may well believe^ Indeed * 
that with the progress of civilisation we shall see the gradual 
ce&sation of the aetual exenedse of force^ whether by w'ay of the 
edmiuistnition of justice or by w^ay of war. To a hirgi? extent 
already, in ail orderly soeietles, this element in the admLniHtra- 
tion of justice has become merely latent ; it is now for the most 
part suflkienfc for the state to declare the rights and duties of 
its subjects, without going beyond declaratton to enforceraent. 
A striking illustration of this is the increasing popularity ol the 
action for a declaration, w^hick seeks no relief other than a decla¬ 
ration of the law' of of tha rights of the parties. Yet thnro is 
always the possIhlUty of an action for effective enforcement in the 
haokgroimd. Ultimately there is no Bubstitute for the rule of 
force administered through the law. Men being what they ore, 
their conflicting interests, real or apparent, draw them in diverae 
w'aja; "Tid their passions prompt them to the main ten ance of 
these interests by all methods possible, notably by that method 
of private force to which the public force is the only adequate 
reply. 

The constraint o! public opinion is a valuable and, indeed, 
indispensable supplement to that oE law'^ but on entirely 
insufficient substitute for it. The relation between these two 
is one of mutual dependence. Tf the admsntstmtion of justice 
requires for its effietency the support of a healthy national 
conscience, that eoascien^e is in its turn equally dependent 
on the protection of the law and thp public force. A coercive 
system based on public opinion alone, no less than one based on 
force alone, eontaina within itself elements ol weakness that 
would be speedily fatal to efficiency and permnnence. The 
influence of the public censure is least felt by those who need 
it most. The law of force is appointed not for the just but for 
the unjust- while the \aw of opinion k set rather for the 
former than for the latter, and muy be defied w'ith a lar^^ 
measure of imponity by determmed evildoers. The rewards of 
Buccessful iniquity are upon oecaBion very great; so much so 
that any law which would prevail against it must have ntemor 
Banciions at its back than any known to the public censure. 


S £8J The Administsatio+v 02? JtrsncE 107 

It ig to be obser^^ed tlmt the m£ueace ol the nationpl 

i^-onacieace, unsupported by that of the national force^ would be 
counteracted in any hut the smalleat and most hamogeneouHf 
Eocictieg by ibe intemal growth of amnllar socsetiea or 
BSGociadona po^e&e Log separate inteFeata and fieparate 
autELgonistic conscieacee of their own. It is certain that a man 
i^rarea more for the opinion of Lis friendH and immediate 
aissociatefi, than for that of uH the ^voHd be-^idea. The censure 
of ten thousand may be outweighed by the approval of ten. The 
honour of thieves finds its sanetion and support in a law of pro^ 
fessLOnal opinionr which is opposed to, and prevailB over, that 
of national opialaxi. Tiie social sanctioiit thcreEore, la an 
efficient instrument only so far as it is associated with, and 
supplemented by^ the concentrated and irreElatible force of the 
incorporate community. Men being wbat they are- — ^eacli keen 
to see his own mterest and passionate to follow it—society can 
exist only under the sheltar of the state* and the law and justice 
of the state is a permanent and necessary ooDdltion of peace, 
order, and civilisation, 

g 39 . Origin of the Administration of Jufitlce 

The administration of justico Is tho modem and oivilised 
substitute for the primitive practices of private vengeance and 
violent aelF-bclp. In the beginning a mrm redressI'd bis wrongs 
and avenged himself upon his enemies by hia own hand, 
aided, if need be, by the hands of his friends and kinsmen i bul 
at the preseiit day he is deluded by the sword of the state. 
For the expression of this and other eleitientg involved in the 
establishmenfi of politieal government^ wo may moke use of the 
contrast, familiar to the philosophy of the sevenlecDth and 
eighteenth centuries, between the civil etate and the state of 
nature. This state of nature is now commonly rejected as one 
of the fictions which dourlshed in the era of the social contract, 
but such treatment is i^eedlessly severe. The torm certainly 
became aSFociutecI with imieh false or exaggerated doelrimi 
touching the golden age, Du the one hand^ and the fcefJiim 
rtmniupi confra oma^l of Oobbes, on the other, but in itself if 
uevenheless affords a convenient mode for the expresfijon of nii 
undoubted truth. As long os there have been men, ther^ bus 
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probB.bLy becm some form of human society- Tbe stale of nature 
therefore, is not the abBence of HOGioty* but the abeence of a 
society BO orgiiniscd on the baais of physical force iia to conat^utc 
a state- Though human societj is coeval with muukindp the 
rise of political society ^ properly so called. Is an event In b in nan 
history. 

Oine of ihL' most imporiant eluiiienta, theop in the tranailion 
from the natural to the clviJ state ia the substitution of the 
force of tlie oi^anised cninmuiiity for the force of indivi duals, 
ua the instrument of the redress and punishment of injuries. 
I^rivatfi vengeance is transmuted into the admiaiatnition of 
criminal justice; while civil justice takes the place of violent 
seli-help. As Looke says (c), In the state of nature tbe law 
of nature is alone in Eoree, and every man is in bis own esBe 
charged with the asecution of it. In the civil elate, on the other 
band, tbe Isw of nature is Eupplementcd by the clvQ law; and 
tbe mainteuance of the Intter by tbe force of the organised com¬ 
munity renders unnecessary and unpormloslble the maintenance 
of the former by tbe forcea of private men. Tha evils of tiie 
ear her system ivere too great and obvioua to escape recognition 
even in the most primitive cfnnmmiities. Kvery mao was 
eonetitutad by it a judge in his own cauBep snd might was made 
the sole meoBure of right. Keverthelass tbe substitution was 
effected only with difbouUy and by slow degrees. The turbulent 
spirits of early society did not readily abandon the liberty of 
fighting out their qtiarrelB, or Bubmit with good grace to the 
arbitrament of the tribunal^ of the state. There is much evidence 
that tbe aflmlnistratian of justice was in the earlier stages of Its 
development merely a choice of peaceable arbitration or mediation, 
offered for the voluntary acceptance of the parties, rather than a 
compulfloiy subsddtute for Belf-halp am] privsta war. Only later, 
with the gradual growth of the power oE government, did tiie 
stale venture to suppre^ with tbe strong band the ancient nnd 
barbarous syatem, and to lay dawn tha peremptory principle that 
all quarrels shall be brought lor settlement to the courts of 
law (d). 

EdV Tfrditfi' mmfni. fl, ch. iH, 

For the hiitoiy of the pFOMsg A, g, Diainoiid, Thtt u/ 

rtjwi [Ixjodan, lOfil)! &\so HoEtljtworth, U. E. L., 11. 13 fltj £F,; 

p/tirif;?rud«n» (lOBO), I. rk-I ff. 
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-411 early codes sliow ua truces of tta heaUating and gradual 
method! in which the voice ujid force ol the Btate beemne ibe 
exclufiivo ina trumontH of the deelaratloD and enlorceoncnfc of 
jufiticax In the laws of the Snxon kmgs^ Alfred for ^lstaTlCC:^ we 
find no absolute prohibition of private vengeanco. but merely itB 
rogulalion and realdotlon [e]. In due measure and in htlln^ 
manner it was the right of every man to do for himself that 
which in modem times is done for him by the atate- As royal 
justice grew in strecigtht however, the law began to spealc in 
another tons, and we see the establishment of the modem theory 
of the eiclusive administration of justice by the tribunals of the 
state. An interesting stage in the transition was trial by battle, 
which was a strougly regularised judieial combat intinduced into 
England by the Ko^ns [/). In Norman tiroefl this mode of 
trial waa dassed with the ordeal as jadiciuwi Uct—the judgment 
of Heavan as to the merits of the ease, made manifest by the 
viclorv of the right. But this OKplanation was an afterthoughts 
it tvas applied to pobiic war, as the litigation of nations, no less 
than to the judlcLal duel, and it ia not the root of either 
practice (^). 


g Civil and Criminal Jtiatice 

The administration of justice has been already defined as the 
maintenance of right vvllliin a political community by means 
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Df Uie phvBical of the state. It sa tho ap plica tio?i by the 
state oi the aanetiou of force to tbe niJe of ri^hL We have 
now to notice that it is divisible into two parts, which are 
iiistinguiahed as the administradoD of civil and that of cridiinal 
jiisUce, A wrong regarded as the Bubjeot-matter ol civil pro¬ 
ceedings IB called a civil wrong; one regarded aa the eubiect- 
iDatter of criminal proceedings la termed a ctimiiml wrong 
or a crime. The position of a person who has, by actual or 
threatened wrongdoing, exposed bimeell to legal proceedingH, 
termed liability or reaponsibility, and it Is either civil or criminal 
acoarding to the nature of the proceedings that tiitty follow (h). 

It follows from this definition that the distinction between 
civil wrongs and crimes relates to Lhe legal consequences of acts. 
ClvQ juEtico is administered according to one set of forms p 
criminal justice according tn another set. Civil justice is ad- 
ministored in one act of courts , criminal justice in a somewhat 
dififerent s-et. The outcome of the proceedingSp too, is generally 
different. Civil proceedingSp if successful, result in a judgment 
for daujBgOB. or in a judgment for the payment of a debt or 
(in a penal action) a penalty, or in an injunction or decree of 
specific rcEtitution or specific performance, or in gn order for the 
delivery of posseasion of land, or in a decree of divorce, or in an 
order of mandamus, prohibiLion, or certiorari, or in a writ of 
habeai corpus, or in other forma of rebeC known distmclivelv 
as civil. Criminal proceedings, il EuecesBful, result in one of a 
number of puniahmentE, ranging from banging to a fine, or in 
a binding over to keep the peace, releaBe upon probation, or 
other outcome known to belong diatinctively to criminal law'. 

It will be observed that in Eome cases the outcome of civil 
and criminal proceedinga may be roughly simitar. For Instance^ 
both may result m the defendant bting ordered to pav monev. 
At one time it waa a frequent practice . when it wa& desired to 


□ODD froiD h^-ncefcrtli bhuM UTce any much rrVcDgG nr diRtirps* at his awn 
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Kys, OnffiMj du Dtmi Int^rFiaUgnaf eh. 5, An JcUisrefltjnEr pielu« 
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roprcsB some conduct tbouglit to be lisnnful,, to do bo 

by the machinery of the citil rather than of the criminal law. 
The mcane so choacn was called a penal aotion, as being brought 
for the reeoverj- of a penalty; ojid it might be brought, according 
to the wording of the partiflular statute creating the penal 
action, either by the Attorney-Ueneral on behalf ol the state, or 
by a commtiti informer on his awn account. A common informer 
was anyone who aboulcl first sue Ibe ofietider for the penalty. 
Penal octionB by common informers are now practicBlly all 
abolished (i). but those by the Attorney-General continue 
unaficeted. Moreover there are several instances, under old 
statutes, where ft person who hua suSered a wrong (for instance, 
in being kept out of possession by hia former tenant) is allowed to 
recover multiple damages by way of penalty. Since penal actions 
follow all the forma of actions, and are governed by the 
-same nilee, we must regard them qb civil actions, and ignore 
for the purpoBB of clasafication their resomblanceB to eriminfil 
law. 

Another respect in which crimiiml and civil pmcf^cdinge inny 
have tiimilar outcome is in the tiiatter of impriaoiiineJQt. If, 
for instance, an miunL-tiDn he granted in a t ivil action^ and the 
deEendaat defies the injunetion, he may be Lmprisoned; yet the 
proceedings are civh proceedings, not criminal. 

Many writori hnva not content with making this procedural 

dijstiiiiction between crimEi and civil wrongs. They have snggpftted 
Turiaua nthtr diBlinctiunB, conssdEring them to be more fundaiiitintoi 
than the pTocediLral qq&. Tlnis it haa been aaid that the object of 
civil pTCiceedinga ii tn enforce rights, while the object of criminal 
proceediitgi is to puniah wronga. Thi^ vitiw waa ei:prRia«i in a 
pTevmuft edition of ihi* work as foRows.: In a civil proceeding the 

pl&LntiK claima a right, ond the court aecnrea it for him by putting 
□miHinje ujKin the defendant to that end; as whcp one claims a debt 
that u due to bLm, or the restoration at property wrongfuRy datamed 
from him. or damagEs payablo to him by way of ccmpenHation for 
wrongful harm, or the prevent]oti of a threatened injory by way of 
injnnction. In a criminal proceeding, on the other hand, the pro- 
lecntor cl aims no right, bnt accuses the defendant oF n wrongs He b 
not a claim ant, bat an accuser. The oonrt makes no Htteiupt to 
cDUBtrain thp defenJant to fK-T-rorm aut dnty, or to respect any npht. 
It ^mts bim inEtead with a penally for the duty already disregards 
and for the right already violalodj aa whem he ii hanged for murder 


(tj Ccannori. Inffitinnrfl Actd ItJSl- 
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or in)priAon«d for theft." Thettf Li an dement of truth in thi« view, 
^niadi u piiniiihinent certainJr bulk* more Ui;g8!y in crimlnel than 
tn cinl prooMdingt. fint pnni&luiinat is not dway* pieaent in cHminal 
pn^dinga. nor alwayi absent in civil pnKeedlni<;i. Criminal pro- 
otedingSp, ior LnEtojice,. mair end in n mflie binding over to keep th* 
peace, which » more in the nature of a wnning than of a present 
pnniabment. In civil cases, the protection of tights may fomettema 
be mcqred through the mLilium of punjahmeDt. A clear i] last ration 
is one ol those alncaiff given, where a defendant ii imprisoned for 
failing to observe on injunctiao granted sgainst him in a civil action! 
It is trqe tliot imprisonment of this »rt generaiij lasts only so long 
u the defeodant n-fitses to comply with the order of the wurt; so soon 
OS he purges his contempt he is released. Bnt the same ia'tme of 
imprisonment for a pnbhc nuisance. This may by order of the 
court be ended as soon es the defendant abates tho neisance; jet the 
piWeUHlillgS are tif l rMinn ] 


.V second suggestion is that Crimea are mnre harmful in their 
consequences than civil wrongs, or else that they injure the public iti 
large as opposed to a private individual. This suggestion is sepn to be 
unoound as soon as it is realised that the same art may he both a 
civil injury and a crime, both forms of legal retaodv boirtg uvailahlo (i) 
This ii true, far inslanre, of libel and mansloughter. Sinco tbe same 
Mt may be both a crime and civil wrong, and since an net ha.v 
only ono set ol physical CDnsoqucnoos, no distinction between crinnw 
and civil wrongs can be based on the physical consoquences ol the 
acli for the physical consequences must bo the same whether we regord 
it in law as n crime or ns a civil wrong. Tbc true distinction resides, 
os wu have seen, not in the physical eousttfnencea of the art Lot in 
its lejjal consequences, that is, in the consequences by which it may 
leg(|]]j bd 

A third suggestiau. somewhat akin to the seennd, is that the dis 
tinction between crimes and civil injuries is tim same as that IwtwiM-u 
public and private 

Ht a public WTtiU|^ ii nrnant im offence conimittjiMJ Against tho EtiitA 
or tho community at large, and dealt with in a proceeding to which 
the state m itself a party, .4 private wrong is one committed against 
a private pcreon, and dealt with at tho suit of the individual so 
injured. The thief is etiminalJy prosecuted by the Crown, bnt the 
treapaswr is civilly sued by him whoso right He has violatoiL Criminal 
libel, it is said, is a public wrong, and is dealt with as such at the 


li) Where (hi. ilnpUcation of remedies avi«t» it is Kcnerallv oeerBaarv IIJ 
Enitlacitl, Id ttUc wparntir for thr iminD itnij ciTiT i|'fctti|7 fi-ii-npc 

wsely {k^t c-lC^ptitilu urn KemiyH OutHrui o/ CrriniKm^ Latr iod Turlpl Tfl^v 
t>5,JS6 n. 3, 163, fiicj. On the Contim/i the i^i'ted a ™ .,S 

to join as i«r[,ir mrifw and meure rLjwrstinn in Lbe tame proiv'cilmiH as ihciM 
m which tho crime is crtabliEhiiJ. Thu Knplish ayatciq iboi.eli nfleif 
reuient, bss the advantage nf sMluding from crimmal p'rareT^ogB 
advocacy agamst the drfciidimt. which im-vitahly aiioaj, civil pfore^i^|r 
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4uiL of Lite Crpwn; civil lilifil is a prirnte wrongs iLod is dtalt with 
Btconlidgljf bj wfkj of an actioa Eor damsm bj the person iibeikd. 
Block stfliement of tbjfl viev mbj bo taken oi to' 

"Wrodgsi", be MVB (ir)^ “ aio diTi&itlo into two sortfl qr specie^, 
private wjtojigi And pabLi& wroDgi. Tho former ire aa mfringoiuoiit 
or privation of tlie private or civil righta belonging to iixijvifliiala, 
contidered os individoBlp, and am tfaereupon frequontiy termed civil 
injuries j tbo JoLter are a breach and violation of public zighU and 
dotif^ which oUL'Ct whole coimiiiiultj~ opnsidDred oi a conmiuqlty; 
and ere diAlinguijslicd by the bareber appeUation of Crimea and mift- 
dcmcononrg ** (i). Thia oxplzLnatioa ia intufficiont^ for nil public 
wren^ ftro not Crimea- A rulusal to pay tjiEOs ia an oUence ngaJiii^i 
the state, and 15 dealt with, at tlm snh of the etate, but it is a civil 
w rong for nil ihat^ jiuft 33 a refueal to repay money lent bj a priv&to 
pcrton is a ciTil wrong. The breaeb of a crnitmct mado with the 
Fitntc is no more a criminal Gffenee tban is the breach of a contract 
ftEoJ^ with a subject. An action by the etate for the necoverr of a debt, 
or for damages^ or for the restoratien of public property, or for the 
enForoeTriGiiE nf n pubfEc trn^^t, is purely civile although ui each case 
thn*^ person Injured and sning ii the ati^te itself. 

We must coadud&> Lberefore, that the diviaioits between public and 
private wrongs and between orimei and civil injurLea are not ooinoideiil 
but crea; divisions- FubLic rights are often enforced, and privnte 
wrongs are often punished. The diBtinctlon between criminai and civil 
wrongs is boj^, not on any dtfrerence in the natuns of die right 
infringed, but on a difTerenre in the irntTire of the remedy applied. 

The plausibility of this third theory is chiefly uttribatablo to a 
rertain peculiarity in the hiEtorical develop men L of the admin [strati on 


r^i (."ofamcRfariu^ 11L. 2. 

(/] Austin's tbeuiy of tha dlEtioctiinn is nontewhst diEfcrsnl ffnm Block- 
■loEk£i For be Finkfifi ibr ijjdlinrljon betwfien public aod privaSc wrougs. snd 
iberi-Fore bcEwft'fl criminal and civil u-rpng), tUrti nui cm the public or private 
nature of 8hr right violated, hat Hb-ly qd the publie or privsLi- nstoFe of 
the fircufi'itling IJlkm m reapoct uf it* vicFalion. Where ihe wrong ht 
eayH i3ril I'd. filSh '' i* A civil mlury. the sanetion ia snforcoJ at the discrcEiOb 
of Flit- ^larFy whoid right hn* htt!n TialaErd. Where the wrong is a crime, 
the sand tun is cnFornsd at tlw* di<Ti'tion oF the ao-vLTeign-*^ Thia Iheory. how¬ 
ever, ii uiposeii to ihe rame ohicctinUE si tboH which mar be jtiadt^ lo IBIack- 
■tnns's, arid it oi-ed Out Lte oi'panitE'lT considi-JT'd, 

Afcifltins dEfinctiutJ jft idoplnl witb q]JAlifli;aliDEiH by Ecany, who dcclaree 
tlial " rrinav* are wreUgi wbow aanrliim ii pimittvE^ aud is ID Uo wav 
TrrrkkSBibli' by any private pi'mii, but Is remiiiBikila by thr Crown aTdOc. if 
remissible at air' (.Ouriinrr □/ Crimimt Lav? (td. Turner 1352) Aplw Ih Bv 
inLrEklktdiog (hd words “ whuve nanrtuin is punitive Kenny iTFlunkLi to fjorrv 
the olkji-etion that m s civit actiun hnou^hi by ibe Ornwn, just ss in a Criniioal 
presecutionT Ihe flanctiun is rumilfSibJe by the CiewQ abneu 'Jlfco OIehI seriouji 
[►hjeermn iu the debnitian b Its trivnility^ ft webcEs upon one okinf^hl in tht; 
distinction between cfimBs ami -civil wionga, wiibuut seeming Fo ppmrivc that 
It is only tt urn all fiart of a vast prsced n ral diatinErioo, Onu can easily imaginE 
the prerogative of pardon bejng uRietHlud to civd wtougs; tlua w'oiild CQUiplrtcFv 
deu,Lruy ifm- application of Keativ i definition, amJ yiit the distinction bntwiN^n 
criinev and civil wrouga would not tberehy he ahoJisbod. 
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of justiw. Tke eajriiest effarts of society ilib generally direct^ towards 
the feuying qH of private vnn^sLuct. This it dofea^ at £j:<t^ by fe&trietiii^ 
and n^gudating tlie anioiiTit o[ violence liat may be used hy way of 
tvalion. A KurvivnI of this priinitiFe atuge of dEMFelopment may be seen 
in the enstain of some Australian aboriglii^p wh^rtsby a murdiirer 
vpl an Lazily submittied bitnselfj armed only w ith his shield^ to have 
speare thrown at him or be bached with knlreg (m). Laletj wh^n 
gocHli become more plentlfal, custom and law encourage and compel 
the payuiQnt of compensation in money or in property. Men are 
indneed to harlor their barren righfci of rEngranaB far tha moro aub- 
stantial solatium of earn, of the realm. Hence it h that in primitl^-e 
codea true criminal law i# a.ImoEt unknown.. Its place is taken by tbitt 
portion of civil law which is conceraad with pecuniary rvdrabS. 
Murder;, theft and violnncc are not crimes to bo punished by loss of 
life, limb or liberty, but ciril Injuries to be paid lor. This is a welb 
recognised chamcleristic of the eariy Law both of Rome and 
England (ft). In the Jewinh law we notleo an attempt to cheek this 
procesa, pmd to maintain the law of homidder at leasts as truly 
criminal. " Te shall take no satisfaction for the life of a murderer^ 
which in guilty of death: hot he shall be surely put to death" (o). 
Such attempts, how*(?rcr> will be for the moet part vain^ unti] the 
takes upon itself the oDIcb of prosecutorj and until offences worthy 
of punishment cease to be matten between private pe£iiOns.r and become 
matten bclween the wrongdoer and the comimmity at large. Only 
when the criminal has to answer for his deed is the state itaclf will 
truo criminal law be succeEafully Established and maintained- Hms at 
Home the more important forms of criminal ini^tioe pertained to the 
ftovereign assembiics of the people^ while dail justice was done in tha 
courta of the praetor and nther tnagistracea. So in England indictable 
crimes have always been in legal tbeorj offences agoimii peace of 
our Lord the Kingr hia crown and dignity", and it waa only under the 
rale of myal justice that irne criminal law waa anperadded to the more 
primitive syi{LEin cl pecuiiiajy eOUipenAatioiL, Eren at the prcsmt day^ 
for the protection of tho low of crLmc, it is nenssaiy to prohibit aa itself 
n crime the componjiding of a felony, and to prevent in courts of 
summary jurisdiction the settletdent uf crimiTial procoedingA bv tho 
parties without the leave of the court itself. Such is the historical 
justiffcation of tho doctrine which ideniilics tho dintincLion between 
civil injuries and crimeB with that between public and privets wrongs. 


(im) Hiamand, op. (af. [hi. The lawgiver dees twiI sdvisc taking an. eve 
tor fin fiye sud a Irx^th tor S leoLh; he forbids taking the whn1e 
ItolloekH The Trunufornialsotl of Eqaitr", Euafla* in Lugal Hifttfiru (ciL 
VinogTstlnff^ iai3^ St ji. 267. 

fft) Koldsworthp ff r E, Ii.+ IT. 4^1 ff. Em also jrtlowkzn “ The Asiicnamerrt 
of IVnaltiw in Cnminul Law ", rambrufi^ff Ltgcl EwMogi ^05; Driver 

and Mhsw. .^ijri^riaa LdWj (IS35] 

(o) Numhtrtt lltT ^l. 




§ 30] The Aumixistbation of JusncE 115 

The cDOAid^rAtia'iii alrendj nddoced flboiild be vnMcient to satiify m 
Lhal. tliQ jnftifieatioEi ia iu&ddqtiAt^ (p). 

§ 31* The Parposes of CiimlDal JuaUce: DaterreDt and 

PFe¥entire Pnnlshinent 

Tlie ends of {sriniinn.! ju&tice aro four m mimbor, imd in 
respect of the purpo&efl so feerred by it^ piinishinent naay be 
distinguished as (!) Deterneiatp (2) PreventiTe, {3) Keforma- 
tive, and (4) Eetribulive, Of these aspects the first ia the 
esa^ntiEil and nil-impcrtEmt onep the oLhers being mereJj 
accessory. Pimishment is before sO thin^ deterrent, and the 
ehief end of the law* of crime Is to make the evildoer an 
example and a warning to all that are like-minded with him 
OfTeuces arc committed by reason of a confilct between the 
interests, real or apparent, of tlia wrongdoer and those of 
society at large. Punishment prevents offences bj destroying 
this conflict of interests to which they ow^a their origin — by 
niaking all deeds which are injurious to others injuriona also 
the doeta of them—hy making every offence^ in the words of 
Locke, "^an ill bargain to the offender”. Men dq injustice 
bccuuse they have no suffidefit motive to seek jussticcK whieh 
IB the good of others rather than that of the doer of tt. The 
poipose of the cri min al law is to supply by art the motives 
wdiich are thus wonting id the nature of things. 

PurLLshment in the second pbee^ preventive or dlsabling- 
Ita primary and general purpose being to deter by fear, its 
secondary and special purpose is, wherever possible and 
expedient, to prevent a repetition of wrongdoing by the 
dlsablemenl of the offender^ The most effective mode of disable^ 
mont is the death penalty, which in praotica, in time of peace, is 
coniincHl to the crime of murder, though it is legally possible also 
for treason and certain forms of piracy and arson. The opposition 
to the death penalty is baaed partly on religious and partly on 
social grounds; in particular, critics point to the morbid eseite- 
meat created by murder trEafs and their outcome. 

A similar secondary purpose exists in such penalties an 
imprisonment, and forfeiture of ob^ce^ the suspeiLRjon of siriving 
bcences, and in the old penalty of exile. In modern tnnes iho 

(pi For a furthtr diicUMloQ flJ tho EiKtarD of a crime, eeo WilLiAOli in 
a Ptobi^mi 1Q7 aod iitcratun!- Lliore citod. 
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ii'iBiibling aspBL't ha& been emphnsisod by statutes conferring npon 
judges power to ficcitence Labituul QSendera to preventivo 
forms of imprisonment. In so fpir as imprisonment is intended 
to be merely disubling tliene is, of courae. no need to rnttke it 
iinpleasaut; and tiiega sentences of proventivo detention iire 
served under cnnditioiifi [digbtly less rigorouB iban ordinary 
lmpri5^onmRnt. 

§ 32. R&famatlffl Punlabinent 

Pimiehment is in the third place refonnative. OffeucfeS ara 
ctommitted through the ii:tflueDCe of motives upon ebarat-ter, 
and may be prcjveatcd either by a change of motives or by a 
ebflnge of cdiaructer. PnDishmeDt as detarrent acts in the 
(omier method ; punishment refotmative in the Utter. This 
curative or meflUina! function is pracEicj:aiy limited to two 
particular ejiecies of peTiijJtj, namely, imprisonment {Vkliere 
it pertainfl to the ideal ratbet than to the actual) and probation. 
It w^ould seeuin however^ that ihia aspect of the orimiuiil kw 
k destined to increasing prominence. The new science of 
t-runinology would go far townrd.q identifying crime with diseaspr 
jind would w illingly deliver tnftuy classes of criminal out of tha 
hands of tha men of law' into those ul the men of medicine. 

It Ja plain that there is a neecasary condict between the 
ik-terreut luicl tEic reformative theories of puuiahment, and that 
the system of crimififil justice wuU vary in iuiportant respects 
according os the former or the latter principle prevails in it. 
1'he purely reforniative theory ndmita only such forma of 
pualahmcnt iis arc suhstervient to the educution and discipline 
of the eHmiiitLi, and rejects till those which dltq profitable only 
ns deterrent or diaabling, Denth ia in this view do Bttiug 
jmnaUy; we must cure our c^iminflk^ not kill them. Flogging 
and other corporal inflictions havi* already boon oscised from 
the Law' (except for assaults oil priaim warders) for the reason 
that they are degroiling and hrutallaiug hotli to those who 
auJer imd to those who Inflict them, and eo fail in tlH> central 
pui'piii^e of criminid juatiDe* ImprlBanmont and probation, 
itideed, aa already indicatedH ore the only important instruments 
available for the purpose of a purely reformative system. 
Imprisonment, however^ to be fitted for such a purpose, requires 
alleviation to a degree quite iufidmis&tble in the alternative 
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£VHit£in. If crimLUfiils s^nt to pfisDH in ordciT td be tli^ro 
trw^fomkej into good citizens by physical ^ int^.|[actuinl, nod 
iriond iruiiiing, prisons must be tnmed into dwcUing houses far 
loo comfortable to serve as fitly cEectuid deterrent to tJiose 
classes from wbicb eruniimla are chietly drsM'n, A further 
illustration of the divergence between tbe deterrent and the 
reformative thcorlos is BupjilLed by tlie case of iticorrigibLe 
odenders. The mofit sangutue advocate of the curative treat¬ 
ment of criminals must admit that there are in tbe world men 
wbo lire ineurfibij bad, men who by some vice ol naluie are 
even in tbeir youth beyond the reaek of reformalive influences^ 
and with whom crime is not so niucb a bad babit as an 
ineradicable instmot, Wbfit shall be done vsitb these ? The 
only logitad hifei^nca from the reforraative theory^ if taken by 
itselfj is that they should be abandoned in despair as no fit 
subjects foe pcrml discipline!- Tbe deterrent and disublitig 
theoriesp on the otber band, regard sueb ofenders as being pro- 
tsminedtly those vidth whom the eriminal bw is called upon to 
deal. That tbey may be precluded from further iniscbiefp and 
at tbe same time serve a& a warning to oihem, they are justly 
deprived of their bbertvp and in extreme CABea of life itself {q). 

Tbe application of ths purely reformative theory, tberefore, 
would lead to astouiahing and inadmi&aible resuU^i. The perfect 
ayatem ol criminal justice is based on neither the reformative 
dor the deterrent principle exclusively, hut is the result qf a 
coiiipromi&c hot ween tburn. In this compromise it is tbe deter¬ 
rent principle which poosijsseB predominant influeoce, and itfi 
advocates who have the laat word- Tbia la the primary and 
eesentinl end of punishment, and all othora are merely secondary 
and accidental. The prusent tendency to attnbutE exaggerated 
importance to the raformative eiemt^nt is a reaction against the 
farmer toadency to neglect it aitogether^ and Uke most reaction* 
H fnllfi into the ftilseliqod of extremca. It is an important 
truth, unduly ncgleetod in times past, that to a very large 
extent criminals are not nartifal and healthy human beings, and 
that crime is in great measure the product of physical and mental 


(^} Kvtjn Exponent » of tin: rvfammtiva tteoij adinjt pennativht sC, 

li^nsvdrLl it LH wrtbDUl cruelty, aa jaana&ti]# ill hhcIs OLeaff. Cf, I'ern. 
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abnormality imd degeneracy. It Laa heea too mucb thu practice 
to deal with o^endera on the naiiijtnpLipn that they are ordiciiifv 
tjTJOB of hurmmity. Too much attenlioa hflfi been pajd to the 
crime, and too little to the criiuinal. Tet wa miiat be careful 
not to fall into the opposite extreme. 11 erime has become the 
monopoly of the abnormal and the degenerate, or even the 
mantsUy Uttsound, the fact must be aficrihed to the eelcctiTe 
influence of a system of criminal justice baaed oo a etemor 
principle than that of reformation. The more efficient the 
coercis^e action of the Ktato hecotnee, tbe more suQceBeful it is 
m feat raining all normal human beings from the dangerous 
patha of crime, and the higher becomes tbe proportion of 
degeneracy among thoae who break the law. Eten with pur 
present imperfect methods tbe proportion of inflane pcrBOHR 
among murderers is very high; but if the state could aucceed in 
making it Impossible to commit murder in a sound mind with¬ 
out being indubitably hanged for it fthenA'ards, murder would 
aoon becomej with TicarcelT an exception, limited to the inasne. 

If, after this eonsummation had been reached, the opmiou 
w-ere advanced that inasmuch as all murderers ore infiane. 
murder is not a crime which needa tq be aupprcsacd by the 
strong arm of the penal law, and pertains to the apbarc of 
medicine rather than to that of jurii;prudence p the fallacy ql the 
argument Tvould be obvious. Were the state to act ou any such 
principlBp the proposition that all murderers are insane would 
very rapidly cease to be true. The same fallacy, though in a 
less obvious fonUp is present in the more genera] argument that, 
dnee the proportion of disease and degenerncy atnuog criminids 
is BO great, the reformative function of punUsbitiEmt should pre^ 
vail over, and in a great irfeasum exclude, Its dctarrcnt and 
coercive functions. For it is chiefly thro-ugh the pcnuuBeiit 
influence and operation of theee tatter functionB, partlv direct 
in producing a fear of evdldorng, partly indirect iu estabEishing 
and tnainlalning those moral habita and sentiments which arc 
possible only under Ibe shelter of coercive law, that crime has 
become hmited^ in such measure as it has, to the degenerate^ 
the abnoTTnalp and tbe insane^ Given an eflieioTit penal P vs tern, 
crime is too poor a bargaEn to commend itself, save in exceptional 
ciitiumstances, to any except thosa who lack the sell-controh the 
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inleUigetice, the prudence, or the roond seutirniints of the 
normal tt >"" But apart from eriniiiifll law In Llfl atemer aspeci*. 
and apart frmn that positive moralitj which la IflJgdr the 
product of it, crime is a prniitable induatin,\ which will flourish 
exceedingly, and be by no means left as a monopolj to the 
feebler and eflatieut Diembers of soeb^ty, 

AUliougli the general eubatitutioa of the rcformalive for the 
deterrent principle would Lead to disaster, it may he argued that 
lha aubstilution is possible and desirable in the special c^ ol 
,he abnormiJ and degenerate- Pmcly raformotive treatment is 
DOW Lmited to the insane, the very young, and {m the c^e of 
probation) those who are yoiine in crime; should il not be ex¬ 
tended to include all those who fall into eiime through their 
(allure to altam lo the standard of normal humanitj ? fiuuh 

scheme, however, secm£ practicable. In the first place, it is 
not possible to draw any sharp line of distinction between tlm 
normal and the degenerate human being. It is difficult enongh 
m the only case of degeneracy now recognised by the l^w 
uamelY. insanitv: but the difficulty would be a thousand-fold 
increased had wo to take account of every lapse from the 
average tvpe. Tba law ia nec^saarily a rough and ready 
instrument, and men must bo content in general to be judged 
and dealt with by it on tho basis of their common humanity^ 
and not on that of their special idioaynerosiea. In the second 
place, even in tho ease of those who are distinctly abnormal, 
it does not appear, except in the special instance of menta 
unsopndness. that the purely deterrent influences of pimiBlim^nt. 
are not effectiva and nrgently requiro.d. If a man iS dealitnte 
of the affections and social insfinc+s of humanity, the judgment 
nt common sense opon him ia not that he should he treated more 
l^^utlv than the normal evildoer^ not that socetv should 
cherish him in the hope of making him a good oitizen_but that 
by the H^ur of penal discipUno his fate should he made a terror 
and a warning to himself and others. However, there is a 
to which this logic does not extend. strong medical opmion 
holds that there can ha distinguished a class 

persons who thronghont their lives have exhibited di^nlere of 
Lduet that have proved to he 

hy social, penal, and medical measures. Su- David Henderson 
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eajh's of eucii persoixs that " the madequacy or daviation or failure 
to sJjuBt to ordiDary social life is not a mero wilfulnesB or had ness 
which sjnn be threatened or thrmibed out of the individual ao 
involved, hut constitutes a true for which wc have 

uu spedtic eipljiuatioo " {r). Plana have now been ofljoiallj 
approved for a tpeciid mslilutiorL for psychopaths and other 
meutall^' abnurnmi prl^nerj^. 

It is needCui, then, in view of modern iheodes and tenden¬ 
cies, to insist on the primary nnportanoo of the delerrcDt 
element in crintijial jusiiue. llie reformutiva element must not 
be overlooked, but neither must it he allcwed to aasuma undue 
prominence. To wliat estejiL it may be perpiitted in purtieulflf 
iualuiicea to overrule the requirements of a strictly deierreul 
theory is a quealion of time, place, and circumstance, la the 
case of youthful criminals and first otenders, the tihances of 
edevtive refonnatiou ure greater than in that of adults who have 
fallen into crime more thaa once, and the rightful importance 
of the reformative principle is therefore greater also. ISome 
crimcB, sueh aa aesua! oflKBcea, admit more readily of reform¬ 
ative irealmeut than others. In orderly and law-abiding com 
tnunities coneeasicna, may be safely made in the mterftsts of 
refurtoiilioD, which in more turbulent societies would bo fatal 
to the public welfare. 


I 33, Rctfibntlve PnnlGbtnent 

Wc have cansi dared criminal justice Ln three of if a aapccts 
—namely, as detorratit, disabling, mid reforniativo^and we 
have now to deal with it under its fourth and Inst aspect as 
retributive. Eelrihutivo punishment, in the only sense in 
which it is admissible in any rationn] system of administtrin,.- 
juBtice, is that which serves for the satisfaction of that emotion 
of retributive mdigoHtion which in all healthy commuritiGs is 
stirred up hy itijustice. It pratifies the instinct of revenge or 
rntnlhition which exists not merely in tha individual wronged. 
hut. also hy way of sympothetfe estension in the society at InTge 
.4lthnugh the sjstera of private revenge hae been suppreastd. 
the emotions and instincts (hat lay fit the root of it are etill 


if) P- R. HcnderMin, Pr^i^kopaihic StatfJt fNtyw Verk 1W71 

WUliBiiiiir Lnui; TPif Part^ | 101. 
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**Klimt Ip hunrtflP Puture, cmd it is dbtipct though subordinate 
fkLniQtioi] of t^nmintil jiLgticc to uSard them their kgitfmute 
f^atii^fiiotioD. For allhough In their iawle&i} and imregnJttted 
exerciee and ex|.»rOEi9ion tbcj are full of evil, there La iu them 
noDo the Jese im element ol good. The emotion of retributive 
indignatiop, both in its self-regarding ojid jta syrnpatlietEo forms, 
EB even tlie niEunapring of the criruipai law. It isi to <he fset 
that the punishment of the wrongdoer is al the same time the 
Tengeonc-o of the wronged, that the adminjetration of Justice 
owee a great part of its strength and effecttveoess. Did we 
punish eriminais merely from an intellectual appredation of 
the expediency of SO doings and not becanse their crimes arouse 
in ua the emoLion of anger and the Lnatinct of retribution, the 
criminal law would be hut n feeble instrument. Indignation 
against injustice is, moreover, one ol the chief eonstituents of 
the moral sense of the communEty^ and positive moraiitj is no 
less dependent on it than is the law itself. It Lb good, therefore, 
that such kistiiicts and ctnoliona should he encouraged and 
strengtheneHl by tlmir satisfaction; anrl m civiU&ed societies tide 
aatisfaction is possible in any adequate degree only tfirough the 
crimiud justice of the state. There can be little question that 
at the present day the sentiment of retributive mdignation 
is dsheiont rather than excessEve^ and requires stirnulation rathor 
than irestfaiot. Unquestionable as have been the benefits of 
Miat growth of altruistic sentiment which chapseterisea modem 
society^ it cannot he denied that ha some respects it has laken 
a perverted cowrae anti has interfered unduly with the sterner 
virtues. We have too much forgotten that the metitaJ attitude 
which host becoine^ ua, wdieu fitting justice ia done upon the 
e’lvildoer^ is not pity, but sol emu exultatinn (b). 

The foregoing exphitiatiDn of Tetrlbutive punishment as 
F^Bsontifilly on instniment of vindictive satisfaction ia bv no 
mernns that which recsives ^n^v^rsal aoceptanee. It is w very 
wiilely held opinion that rotrilaitton is iu itaelf, apart altogether 
from ftciy deterreut or reforTnative induencea BxorciKe-il by i1. 
a right and reasonable things and t3ie juet rewisrd of iniquity. 


ielli rb that when yotnn WH^ liow rne?n 

mCwt efT<*etRaJlv bu irr?>tnisnfd from L^ortitniKanj; Lnjniiucr, Lc jini^fi'erird r ■*" Tf 
thoiri who art not iaJtlfY'Cf i^l u piui^ incii"iiAEiari ihtK^ ^vho 
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Acfxjrding to thh view, it Lb ligkt and proper, without regard to 
ulterior coosequences, that e^il should be returned for evil, and 
lhat fls a man deals with others 80 should he himself be dealt 
with. An eje for an eve anul a tooth for a tooth Is deemed 
n pbin and Bfill-suffieient ride of natural juBtiee, runishinent 
Bs so regarded is HO longer a mere instrument for the attain¬ 
ment of the public welfare^^ but has become aii end in Itself. 
Tlio pur^M^se of vindictiva satisfactiou has been elliiLiiiated 
without any suhstituto having been provided* Those wlio 
accept this view comTUonlj ndvaoce retribution to the first 
place among the vEirious aspects of punishmeDt. the others 
being relegated to suherdinatc positions. 

This conception of retributive justice gtUl retains a promi- 
nent place in populw thought. It flourishes also in the writings 
of thcologitins and of those imbued with theological mode* of 
thought, and even atnong the philosophers it does not lack 
advocates. Kalita for example, expresses the opinion that 
punishmant cannot rightly be inflicted for the sahe of any benefit 
to be derived from It either by the eriminAl himself or bv 
society, and that the sole and su^cient teason and Justification 
of it ItCB iu the fact that evil has been done by him who suffers 
it (t). Consistently v.dth tfaia view+ he derives lie measure of 
punishment, tiot froun any elaborate consldcrationa as to th*" 
amount needed for the repression of crime, but from the simple 
principle of the Is* fahonti: "Thina eye shall not pity; but 
lifo shall go for life^ eye for eye, tooth for tooth, hand for hand, 
foot for foot ** (tr)_ No such principle, indeed^ is oapablc of 
literal interpretation 7 but subject to metaphorical and aymbolical 
applications it is In Kant's view the guidmg rule of the ideal 
Echema of crimmal juetice. 

It ia scarcely needful to observe that, from tlie utiiitanan 
point of view hitherto taken up bv us, such a conception of 
retrihutive punishment is totally madmissihln. Punishment 


(f) K Hi Tit I (HafiLi&'b tFanjflj) 15 W?. ThE IjIle epiiiion lh 

ill W«il«r, Palilh^l L m4i ' Tim thirty Ihbt in pHaiihlns nn 

Bi?lWrwr the fitats n^ndem Iq hun hiH dftnn*. ifl the onlv ane that BDPIIJH to 
have a idtid foimiatton, . . It ii fit ^m] that evih' phYfiiai,l or niEutil. 

iufferin^ or Hhama, ^bciaid hv mrELETcd by ihs wroniidoEr.*^ fTrt mlsa Krr' 
Siudies the IV a ^ fTlie Thuorr of f*iiniBhmirQt| 43-71. ' ' 

(d) f>CUterion<>m|r. lii 21. 
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is in LLSr^If un isvi], amd cfln be juBti^cd duIt as tlit Dieans of 
attaining a greater good. KetrlbutioD Is in not a remedy 

for the misehlef of the offenee, but on aggravation of it. Tl^e 
opposite dpimcn may be regarded as 8 pnoduet of the incom¬ 
plete traosmutaiion of the conception of revenge into that oJ 
punlabment. It r^ulLa from a faiinre to appreciate the rational 
baais of the instinct of retribiitioD—a failure to refer the emoiion 
of retributive indignation to the true source of its rationa! 
jiistiboation—so that ratal iation is deerned an end in itself ^ an'3 
tfi regarded aa the essentinj element io the conception of penal 
justice. 

A more definite form of the idea of portly retributive pnniGh- 
ment is that of expiation, in this view^ crime is done away 
with, cancelled, bloUed out^ or expiated, by the suEering ol its 
apfTointed penalty- To suffer punishruent Is to pay a debt due 
to the law that has been violated. Guilt plus punishment ia 
^^quaL to innocence. "The wrong it has been said (t?), 
whereby he baa transgTessed the law of right, liws incurred 
4 debt. Justice reqmrea that the debt he paid, thiit the wrong 
be expiated. * . . This is the ffrst obieet of punishment—^to 
make aatisfactiou to outraged luw“.** Thb conceptioat ^he 
preceding, marks a atage in the transformation of revenge into 
criminal jutitice. Until this tranafonnntion is complete, the 
remedy of punisllmeut is more or Ie^ss assimilated to that of 
redress. Hevenge is the right of the injured person. The 
penalty of wrongdoing is a debt which the offender owes to hia 
victim, and when the pullEsbment bus been endured tho debt 
is paid, the liability ia extinguished, innoceote is substituted 
for guilty and the tmewiam furh forged by crinte is djEsolved. 
The object o! true redress is to replore the position demanded 
by the rule of right* to subEtitutc justice For Injufitlce, to compel 
the wrongdoer to restore to the injured person tliat which is hia 
own. A like purpose ia aasign^^l to punishment, so long os it 
m hnperfently differentiated from that retributive vengeance 
xvhicli 13 In some sort a reparation for wrongdoing. The fact 
that in the expiatory theory Eatisfaction la conceived ai due 
rather to the outraged mejesty of the law, thnn to the victim 
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of th^ oJTflnueH merely tfifirlis a further stage in the relmeTiieni 
anil purifitJiti'jn nl the prtmitiTe enTiceptirtn (ici 


5 B4, Civil Justica; PTlmai^ and Sanctioning Rights 

We proetjod now the comideratian of eivtl ap<l lo 

I he analy&b of tiie ^eu-joub forms a^^umed by it. The first 
to be not iced is that the right enforced in civil pro 
eeedinga i& either a Primary or a Sanetiouing right. A aanction- 
ing righl ia one which arises out of the vioLatiob of another 
right. All otht^rs are primary'; iliey are rights which have aotnc 
othor source than wroogs. Thus my right oot to he libelled or 
oasaulted is primary; but mv right to oh lain pecumary com pen 
Bation from one who has hhelled oi^ nasauUed me is sanctioning. 
My right to the fulfilment of a contract made with me ia 
primary; but my right to damages for its breach is sanctioning. 

The administration of civil just ice, therefore, falls into two 
parta, according as the right enforced helonp to the one or the 
other of these two classes, ^metimea it is impossible for the 
law to enforee the primary right; sometimes it is |K>Sfiible bul 
not expedient. 1{ by negligence I destroy another man's 
property, his right to this property m necessarily oxiinct and 
no longer enforceable. Ths law, thereforen gives him in Ruh- 
stitution for it a new and sanctioning right to receiva from 
me the pecuniar)^ value of the property that he has lost. If 
on the other hand I break a promise of marriage, it is sHl] 
possible, bul it is certainly not expedient^ that the law should 
specifically enforce the right, and compel me to enter into 
that marriage j and it enforces ini^^ead a sanctinning right of 
pecuniary sat Is faction. A sanctioning right almost Invariably 
consists oE n claim to receive money from the wrongdoer, and 


(w) For a runi'ifsr illwruEninn aE (he- lliwrr nf piinifiMiYipni OppenhcittLcr, 
Tilftf Butimtale Rsf-bdall, "Tii« Tfteeftr e/ Gor^d and EHL 

[. esi ft.: TiUly, /4arri f’ori, ch. 7; YinD^adofF, ffiiTtOOMJ JurUprudenpe 

1.10301 L D3 fT.; Gluecfc^ Thf After-Conduct of pistharard 0^^f:n4rrt^ 93 ; 

Thf Approach lo Late (cd. nnwic? nmS Tiirnt-rj 1 ff.. 

BT fi.; SfH, From PwTir^/i mcHl to PffT^vition; aad AiUrr, €ftmr„ ha mi 

■nad ^ripH4^C, S4.0 ff.; A, C. KwLng, TA#- of Ppjniwii-MacTii-; KKrue, 

’’A SlSrly an PanEEhment 31 Cm. B^r Hft. 102 j K^teldt. ntpJJrtier 

of Crminaf Lum flfiili Ed. 19351 ctifr. - ntid 33 ttot ftjprDduw^ in 

the eumETit ftfiricMlb On tha hifitorJcjiJ ioIe!, utahmoi}. CiViJiffllion lAu 
trmtrfA fif Liiw-^ eh. B: Mdieu^, Ltan, ch. m 
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wa shall here disregard any other forma, ^ hciog quite 
exceptional. 

Tile eoforeeiDeat of u primary right cqfty be conveniently 
termed Epeellic enforcement. For the eniorcement of a fijme 
tioning right there is no very suitable generie tenn^ but Wi* 
may venture to call it fiaiiietianiil enforcement (e). 

Examples of specific enforcement are proceeclinga whereby 
a defendant jg compelled to pay a deht, to perform a contrfu^t. 
to restoTie land or chattels wrongfully taken gr detained* to 
refrain from committing or cgntinuina a trespafis or nuiaanee, 
or to repay money received by mistake or obtained by fraud. 
In atl these cases the right enforced ia the primary right itaelf , 
not a Bubstituted sanetioning right. What the law does is 1-? 
insist on the specific establishment or re-eatahlishment of thi' 
actual state of things required by the rule of rights not of 
another state of things which may be regarded os its equivalent 
or substitute 

Sanctiouing rights may he dividtKl into two kinds by 
reference to the purpose of the law in areating thein+ Thi^i 
purpose is either (1) the imposition of a pecuniary penalty upon 
the defendant for the wrong whieb he has coinmitted^ or 
(2) the provision of pecuniaty oompeiLsation for the piaintiff 
in respeut of the damage which he has suffered from tbi^ 
defendant 'b wrongdoing. Sonetionlug rights, therefore* are 
either (1} righte to exact and rcoeive a pecuniary penalty, or 
(2) rights to exact and receive damages or other pecuniaiy^ 
compensation. 

The first of thesa kinds b rare in modem English law, 
though Jt WOE at one timo of considerable importance both in 
our own and in oilier legal systems. But it is sonietimee the 


{aj It will be re lu cm be red that in f 7 the term iwiet>^>a wa* dcOoed u 
mnj physical loiei! bv which a lyttem c/ imperativa law ii fioTtirccd. Thia ia 
Ihii wider njeanin^ of tha; terra; more oarttJWlj, it «hat ia here called 

(in ordnT to have a disUnga islmi^ t^^Tasli eanctiaiiaJ en/orctliicnt. 

(by Sojna farms ol so-calted MfQrctratjat may in th« last resort 

hecome aaiictjcina] enfonceimiat. Thua *n urilcr for apwlfic iMrrarmttDce of ■ 
con tract ropreecotB an attempt b? the caurte to coiapr] the dcieodaot to 
perform bii datj- specificaJly ^ but if the- order be dkqbfved Ihc ncit step 
maj be t^ trapriioo tha defeddaat for eointjiimpt of court, vbicb i* Qot apcdfic 
hut aanctinnal enforccntcUL !□ mtie cases mpEyide coforcemml InlV mean ■ 
ercater kui to thci defendant I ban the iritored i^aio to ibei plamtUT. Cf. 

V. of London EUiifii Lighting Cc.^. [1^5], 1 Cb. 387. 
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raaa even vet, thafc I lie law creates and cafoirneB a EaDctioDin^ 
right wbicli baa in it no element of compenaatian to the person 
injunjti, but ia appointed aoTcly m a punlsliment for the wrong¬ 
doer. Tim is so where a pocuninry pt^nalty is payable to the state. 
We have already suffieieiitlj dLseussed tbesa penal acliona 
The eccoDd form of sanclioniDg right—the right to peeuniary 
compensation or damages—is in modern law by far the more 
important. It may be stated as a general nilc^ tlsafc the 
violation ol a private right gives rise, in him who&e right it is, 
to a sanctioning right to receive compensation for the injury 
so done to him. Such oompenfiatlon must it&elf be divided 
into two kinds, which may be distinguished as Ecstitution and 
Penal licdresis. In respect of the person injured, indeed, these 
twTo are the Bama in their nature and operation; but in respect 
of the wrongdoer they are very dllfcrcnt. In restitution the 
defendant is eompelled to give up the pccuniaiT value of some 
benefit which he has Avrongfully obtained at the expense of the 
plaintiff; as when be who has wrongfully taken or detained 
another's goods is made to pay him the pecuniary valua of 
tbetn, or when he who has WTOUgfully enriobed himEclf at 
anotherexpense is compelled to account toi him for all money 
so obtained. 

Penal redresB, on tbs other hand^ is a much more comruon 
and important form of legal remedy than mere restilution. The 
law^ is seldom content to deal with a wrongdoer by merelv com¬ 
pelling him to restore all benefit which he has derived from 
his wrong; it commonly goes further, and wtnpe]^ him to pay 
the amQiint of the plaintiff s loss; and this mav^ far exceed the 
profit, il any, which he bos hitnsclf received. It is clear that 
eompeusatiou of this kind has a double aspect and nature; from 
the point of view o! the plaintifi it is oompen.qalion and nothing 
more, hut from that of the defendant it is a penalty impoaed 
upon him for bis wrongdoing. The compenflarion qI the plaintifi 
is In such cases the instrument which the law useg (or the 
punishment of the defiTidant, and becausa of this double aspect 
It is here called penal redress. Thus if I burn down my neigh- 
bourns houBE by ncghgence, I must pay him the value of it. 
The wrong is then undone with respect to him^ indeed, for he 
lE put in as good a position as if it had not been committed. 
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Eonnerjy be had a house, and now he has the worth of it. But 
the wrong is not undone with respect to me, for I am the poorer 
by the value ol the house, and to this extent I have been 
putiiahed for mv negligence (cj. 

So far in this auction we have boen cunBidcring the judicial 
enforcement of rights, that ia to savp their Enforcement through 
the medium of the courts. In additioii there are various forms 
of extru-judkial enforcement, sometimeg known ns gelf-help. 
Ae wilh judicial eniareement^ extra-judicial enforcement may 
be althcr apeciiie or Baoctiouid. though in English law all the 
examples aave one arc of speeific Enforcement, The rights of 
a landowner, ol the owner of a chattel^ and of anyone In respect 
of nuiaiincea, can. be apccifically enforced without resort to the 
eourts by the ejection of trespasaing persona and thlngSt the 
recaption of chattels, and the [ibateiTLeiriit of nuisances. The 
right of personal security can he enforced by sclf'^deJence and 
hy the defence of others. The payment of debts can be en 
forced in appropriate cases through dietrofis for rent and the 
assertion of liens. The only instance qI extra-]udicial sanctlonal 
enforcement in English law i& distress damage feasantp that is, 
the right to seixe animalH or Inanimate chattels that are doing 
damage to or (perhaps) enernnheiing landp and to keep them 
by way of security until compenaatLon is paid. 


I 3a. A Table of JitdLclal Remedies 

Putting aside extra-judicial remedies, the result of the fare 
going snalyBls of the various fonns assumed by the administro- 
tion of justice, civil and arimmalp may he exhibited in a tabular 
form Ets follows : — 


(r) cf tha AjCdCiHcan r^nliatl Aaaart tliSit 4Il3j wann ttftnin tf rlg'ht^ 

lUitD refllUj ", at ant ntA if Ww put fcsida of Specific cufuiccmrnt Ukr 

tt£ rem^ies of pariatiuancd and injuattiu]!. Tkua, special: 

iMiirormiJice apart» there la no primary righe that SUDEher EhmU ptriorni hjia 
cdDtraet with there m sim^ a B&nctioainc right that he fthatl pay me: 

damagas il ba brcakv itn. Cf, HaLmca, *' The Fath cf tha Law 
Legal Paptre 137 ■. reprinted ffniu IQ Harrard H, 4ST, Thia 

ihuory mi&EGB Lhe fact t^t riglita are cooecpti U4ed in lej^l raaBan ld!}^, and 
that va dQ In fact make mv nf tha eancippl pritnftfy rij^htfl even whene thei 
are enfcrcE^ -oqly aaociiODtllv. Cf. Bkiclifand, Tha Natare nf Contractual 
Ohligatwn ** flEHdl S C. L, J, a47. 
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S 3€. Penal and Bemadla] Proceeding 

Tt Kirill be notiL'ed that in the foregoing Table legal procecdinggi 
have been divided into five distinct ciagseSp nomelvi (1) actioaa 
for apecdfiG cnfort-ementp (2) aetiong for resfcStuiloEL, (8) actiona 
for penal redress, (4) pen^l aetionsi and (5) crimlDal prosecutions. 
It muBt now be obBervod tbiit the last three of those contain 
a coQimDn element which is nhsent from the athemp namelv^ 
the idea of puniahmoit. In all these three forms of procedure 
the ultimate purpose of the law is m whole or in part the pumsh- 
meut of the defendiint (d)^ This is equaEj so+ whether be 
imprisoned, or compeiled to pay a pecuniary penaltv to a 
common informer, or is held liable in damages to the person 
injured by him. All these proceedings, thetefore, m&y he classed 
together as jiencL and us the soyrees of penal Uahilittj The 
other forms, namely, specific enforcement and reatitution, con¬ 
tain no such penat olcmeat^ the idea of punishment is entirely 
foreign to them; and they may be classed together as risfnrdid, 
nud as the sources of remedial iLahllity. From the poinl of view 
of legal theory this diatEnction between penal and remedial 


(4) A Witli|ihcctkaa u tliftt crinkiJiAl may fflaull in a mstv threat 

r>f piieiibrihimU iudl Ai fclca&e iipoB probflticin of otet to t™ the 

F^taii'e. far irusdOc Knfnrciefng'ftt and Tor rrititutka may sIh reault in 

tt thn at prpQmatimtnU few matance. Id bipknctidb camt-B a ihr^-at pf mqaiih- 
mtrm d It hc^diMbBytd Tl iim»t be aJmittod that ihii b\nn the 

llkBUfiEtidb heiwEtfn rcmadlaJ and lia bility. 
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liability j&, aa \v& shall see, of aven greater importanc-e than 
that batweeu eriminul and ciYii liability. It mU be poted that 
all ciiipinal proceedings are at the same tim^ penal, but that 
the converse is not trua^ some civil proceedings being penal 
wbile otbers me menoly remediul. 

§ SecDDdary FiuiDtiDDs of Gourta of Law 

Sithcirto we baire confined our att-esntiem. to tba adminisira- 
tion q£ justice in the narrowest and moat proper sense of the 
term. In this senae it means, as we have aeon, the appbcatlon 
by the state of the sanction of physical force to the rules of 
justice. It Lb the forcible defence of righta and suppression of 
wrongs. The adminiatratioii of justice properly so called, there- 
fore^ involyes in every case two paTtias^ the plsintLfi and the 
defendant, a right claimed or a wrong complained of by the 
former as against the latter^ a judgment in favour of the one 
□r the other, and eiecuticn of this judgment by the power ol 
the state if need be^ %Ve have now to notice that the admin^ 
Istration of justice in a wider sense includes all the functions 
of courts of justic€p whether they conform to ths foregoing type 
□r notr It is to administer justice in the atrfet sense that the 
tribunals cf the slste are established, and it la by reference to 
this e&Bential purpose that they must be defined, ^ut when 
once establisbed, they are found to be useful Instruments, by 
virtue of their constitution, proceduie, suthority, or special 
knowledge, for the fulfilment of other more or lees analogous 
functions. To these secondary and non-essential activities of 
the courts^ no less than to their priujary and oEisentia] functions, 
the term administration of justice has been extended. They arc 
nuBcelhineous and indo tormina to in cbaiacier and number, and 
tend to incresse with the advancing complexity of modem 
oivriisatlon. They fall chlefiy into four groups; 

(1) i^eftcuRJ a^OjVi^t The courts of law exercise, in 

the first place, the function of adjudicating upon claims made by 
subjeetB against the state itself. If a subject olaims that a 
debt is due to him from the Crown, or that the Crown baa 
broken a contract with bun, or ivrongfully detains his property, 
ho is at liberty to take proceedings in a court of law—formerly 
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by petition of right but now by an ordinary for the detitr- 

minatioti of his rights iti the matter. Although the aetion is trlofl 
aa if it were u claim betweeu Bubjeets (with gome proeedurol 
vanntionsj ami although the outcome may he a judgment by the 
court that the piaintifi ia entitlc^l to damageap this is not the 
□dmliiistraUoii of justice properly bo called, for the esEential 
element of coercive force is lacking. The state is the judge 
in its own cause p and cannot ejcerui&a constraint against itacLf. 
Nevertheless in th-e wider sense the fidminlstration of justice 
i ncludes proceed Inge agai nst the iptata, no less than a crim ina] 
prosecution or an action for debt or damages against a private 
individun]- 

(2) DrrJdrations o/ right. The second form of judicial action 
which does not coniorm to the essentlEil typo is that which 
regulU. not in any kind of coercive judgment, but merely in a 
ileclai-ution of a primary right. A litigant may claim the assistance 
of a court of iaw^ not because his rights have been violatedp but 
haeause they are uncertain. What he desires may be not anv 
remedy against on adversary for the violation of a right, but 
an authoritative declaration that the right eirists. Such a 
declaraticiii may he the grotind of subsequent proceedings in 
which the rights having been violnted, receives enforcement, but 
in the meantime there Is no enfarcement nor any claim to it. 
Examples of declaratciry proceedings are declarations of legiti¬ 
macy, declarations of nullity of marriage, declarations of the 
legality or lUegality of the conduct of state officers, advice to 
Kfustees or executore as to their legal powers and duties, and 
the authoritative intetpretatian of wills and statutes (e). 

(3) j4dminisfraflone, A third form of sceondory^ judicial 
action includeB all tbose cases in which courts of justice under- 
Lsko the m a n agement and distribution of property. Examplcfl 
are the adjnmistration of a trust, the hquidatton of a companv 
by the court, and the realbation and distribution of an insolvont 
eat^tc- 

(4) TiHc* of right. The fourth and last form Includes all 
those cases in which judicial decrees are employed as the 


{e} 8m gencoilljp B<s^c!Lp^^3. Dmiarat^ifg Jadgm^ntM (1934^ WilliaiDip 
Cruwn Pftynaedingn {lOifi), fh. 
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meaus of creating, transf Erring p or extinguish tug light b. 
Instances arp a decree of divoncrc or judicis] separation^ an 
adjudication of bankruptcy, an order of diacharga in baokruptoy. 
a decree of fomelosiire agamat a mortgagor, an order appointing 
or removing trustees^ b grant of letters of adminlatration, smA 
vcBting or charging ordeta. In all these eases the judgment 
or decree operates, not as the remedy of a wrong, but as the 
title of a light, 

Tliese secondary fortna of judicial action are to be classed 
^dar the head of the administration of juatiee, Here, as 
In its other uses, the term ei^il ia merely residuary; civil jnatice 
is all that is not crfmmal. 

We have deilned ihm law m .™sialiiia of tha ml® ohwrved In th* 
adminiEtTAtioD jnetica. Wa have new seen that the latter term le 
in a double ^se, and the question theTeEetc arieea whether it ii 
the or the wid& aete that ia to be adopted in our d&Inition of 

tho law_ Thera ean be no douhtp however, that lope admihi, awi 
mnvanience requi^M, tho adoption of tho wider appUtation. We 
most recegnise aa law the ■um iotal of the niJea that are applied hy 
coarti of justice in the eiemiAe of auj of thflir funcfcionfi, whether 
tn^ are piimaiy and Kwntial or sscotulaTy and accidental. The 
principle in acEordancE with which tho eourts dttennina a petition 
of ngbt. dtcpw a divoMS. or grant lettera of admini^tTation, are ai 
tr^y legal principtea dj those which govern an action of debt or a 
■nit lor ppecilie pEiTforiBuice. 


SUM^rARY 

The adminbtraticii cl Lj the stat« a permasent ne«Mitj. 

The origin of the admin istratiou of jnatice, 
f CMmlnal. 

The dwtinetion ons cf courts, prticediiw, and l^gal eoUBeqoenw 
gEneraUy. 

Puniahmeut not always piesent in criminal proceedings, or abiieut 
in civil procetdingiu 

Crimoa and civil wronee not diatinguiBhahle bv the pbyaical consa- 
qiiences of acta. 

Crimes not DoecasaHIj public wrongs. 

Furpoi^ of pnniihinETit:— 

L TJeterrent, 

£. Preventive. 

3i, licfonnative, 

4, ■Reiribntive. 
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inforcemfnt of primAty riglitA—Specific erforcetnant. 


Ciifil Jnstict {Enfciceinciit of smttiomng righU—Sanction&l en- 


Salf balp. 


Bcmedial^indopendant af the idea of p n oi e hm enWalwaja 



Penal’—involtiag the idea of panlshmant—cirLl or criminaJ. 


Snliflidiniy fmictioiLB of conrta of justice:— 

1. Actions igaiast tine state. 

2, rkedaratlons of zightr 

JUimmistTation of pinpertjr. 

4. Cfaation, traiiifer^ and eitinclion of ligbia. 
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CHAPTER S 
THE SOUEUES OF LAW 

S 3B. Legal and HIstoHoal Source 
The ejpresaton saorce of law {jons fuHt} baa several mcmi- 
inj^ two of which wilt here be considered. They may he dis- 
tin^jiehed as legal and hisEorical. Tlie fanner are those sources 
which are recognised as such by the law itself. The latter are 
those Bourcafl which are eiteb in fact, but arc nevertheless? 
destitute of legal recognition. This is an important distinction 
which calls for careful consideration^ In tespect of its origin 
a rule of law Is often of long descent. The immediate aouree 
of it may be the decision of an English court of justice. Eut 
that court may have drawn the matter of its decision from 
the writing of some lawyer, let us say the celebrated French¬ 
man, Pothier; and Pothier in his turn may have taken it from 
the compilations of the Enipcror JuBtinian, who mav have 
obtained it from the prt^torian edict. In aueh a case all these 
things—the decision, the works of Pothier,, the ^’orpua |uris 
credit, and the —are the sueexasive material 

Bouretia of the rule of English law. But them is a difference 
between them, for the precedent is the legal source of the rulcn 
and the othets are merely ita histories] sources. The precedent 
is its source, not merely in fact, hut in kw also; the olhers are 
its Sources in fact, hut obtain no legal recognition as such. Our 
law knows well the nature and effect of precedent, but it knows 
nothing of Pothier, or of Trihdniau, or of the Urban Pr^tor. 
The propositian that every principle embodied in a judicial 
decision has for the future the force of law is not inerelv a 
statement of hietorical fact os to the growth of Englbh lav.'; 
it Is itself a rule of law. But the proposition that much of the 
law of Borne has become mcorpomted into the law of England 
13 eimply a statement of fact, whiiih has in law no relevance or 
recognition (o)., 

F&r 1 rritkiBm of tbii diitiacEbn ie« Allen, haw in the fith 
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The legdJ sourcE^iii of kiw tme authoritative, tht^ hlbtorjcal aria 
kinsutboritative. Tiic former are allowed by the law courts as 
of right; the latter hare wo euch claim; they inlluence more 
or less eitcTJsively the ccmrse of legal derelopmout, hut Lhev 
Bpeak with oo authority. No rule of law demands Iheir reocKg- 
nitian. Thus both the Statute Booh and the works of Jeremy 
Bentbam are material sources of English Saw. The hiatoriana 
of that system bare to take account ot both of thetm Mueh 
that LB now ealabhshed law has its source in the ponderouB 
volumes of the great law reformer. Yet there is an essential 
difTereuee between the two cases. What the Statute Book say9 
becomes law forthwith and ipso jarei but what Bontham says 
may or may not become law, and if it does» it is by no cEann 
of right, but solely through the unconstrcuiied good pleosura of 
the legislature or the courtB. So the decisions of Bngheb courts 
are a legal and authoritative source of English law, hut those 
of American coinrts are in England merely an historical and 
unauthoritative source. They are treated with respect hv 
English judges, and are in i&ct the ground and origin oi an 
sppreeiable portion of English law, hut their operation Is 
persuasive merely, rot authoritative, ami no rule of English 
law eitenda recognition to them. 

The legal sources oro the only gates through which new 
principles nan find entnmce into the law, Bjfltoricat sonri;-e$ 
operate only mcdiiitely and indirecily. They are merely the 
various precede n I links in that eh sin ol which the ulflmata link 
must he Some legal source to which the rule of law is directly 
attached. 

We ore hern eoneemed solely with tiia legal sources of the 
law. Its historical eduiccs pertain to legal history, not to legal 
theory. Hereafter, when we speak of the sources of law, we 
si sail mean by that term the legal sourcea exclns-ively. 

It may help ua to attain a clearer underatanding of a Boma- 
whaE diCGeulti matter if we attempt to reach a definition pf 
these EDUFces from another standpoinit. In everv progreBsive 
communil.y the law undergoes a ooutmuous process of growth 
and change. This process of legal evolution does not proceed 
by haphazard. IL ia not left to the discretion of the judges 
to apply one law to-day and another tChmorrow, for the growl b 
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of the law is itseli a matter govomed by the law. ETery legal 
ayetera contains certain roles deterniming the ertablishinent of 
new law and the disappearance of old. That is to say. it con¬ 
tains certain rules to this eScct: that all new principles which 
conform to such and such lequireinents are to be recognisea as 
new principles of law, and applied accordingly in substitution 
lor, or as supplcmentaiy to the old. Thus it is itseli a prinaipJe 
of English law that any principle inTohcd in a judicial decision 
has the force of law. Similar legal recognition is estended to 
the law-producing effect of statutes and immemorial custon'is. 
Rules such as these establish the sources of the law, A source 
of law, then, is any fact which in accordance with the law 
determines the judicial recognition and acceptance of anv new 
rule as having the force of law. It is the legal cause of tho 
admittance by the judicature of any new principle as one which 
will be obaerved for the future in the administration of justLce, 


§ 39, The Legal SouiGes of English Law 

We cannot deduce from the nature of law the nature oi its 
legal sources, for these am merely contingent and not necessarv; 
they differ in different systems o( law and even in the same 
system in diJTereab periods of its growth. Having regard 
exclusively, however, to the general law of England in modern 
times, it may be said to proceed from two legal sources, namely, 
logislatian and precedent. The oorptu juris is divisible accord¬ 
ingly into two parts by reference to the source from which it 
60 proceeds. One part consists of enacted law. having its source 
in legislation, while the other port consists of case law, having 
its source in judicial preesdenta. Less accurately, oiving to 
certain ambiguities inherent in the term, the firet port consists 
of the statute law—to be found in the Statute Book and the 
other volumes of enacted law—while the second part coiisiats of 
the common law—to be found in the volumes of tlia low reports. 
Ihe nature and authority of these two great sources of English 
law will lortn the subject of separate and detailed consideraiiou 
later. It is sufficient bere to indicate their nature in genonil 
terms. Leglalntbu is the making of law by tie formal and 
express declaration of new rules by some authority in the body 
politic Tvhich is recognised by the courts of law as adequate 
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for that purpose, A precedent, on the otlier bandg is the making 
of law by the recognition and application of new mJea by the 
aourts tbemselTea in the administration of justice. Enacted 
law comes into the courts oh estra; case law is developed within 
the eourta themselves. 

If we have regard^ not merely to the modem and general 
law of England, but aLso to that law in earlier times, and to 
the various forms of special law which e^dst side hy side with 
the general law, it is necessary to recognise two other legal 
sources in addition to legislation ami precedent. These are 
cuslom and agreement, being the sources respectively of 
cuatomnry law and conventional law. CnBfomory law La that 
which is constituted by those cub toms which fidfii the require¬ 
ments laid down by law aa the condition of their recognition 
as obligatory rules of conduct. Conventiona] law is that which 
IB constituted by agreement as having the force of special law 
inter pariex, m derogation ol+ or in addition tOp the general Inw 
of the land. 

Classibedp therefore, by referenu-a to their legal sources, there 
are lour kinds of law — 

(a) Enacted law^ having its source in legiaifltion; 

(h) Case law, having its source m precedent ; 

(fi) CuEtomary law, having its source in cnatoin; 

(d) Convent ioml law, having Lla source in agree ment. 

The first three of these sourcea will be considered in I be 
three following chapters of thia book. The fourth, namelyi 
agreanieui, will be dealt with more suitably at a later stage, in 
its other and predominaut aspect as a source of rights and 
obligations rather than of law. 


^ 40. SDiLrc!«s oC Eaw and Sources of RL^hta 

p 

Ttw «c][iitcs o! law ma y Hwe as Eourcctt of rights. By a saum 
or titlE of rights is meant [act which lb legally confititijtive of 

Tightii. It is the lie facto inteccdcat of a legal right fuit os a ^cdTce 
n[ law is the dc /aefrt antrceident of a legal piindpl-e. An Maminatiou 
of any legal njstem will show that to a larga 0£tEnt the same olnsm of 
fatts which o]^>OTAte as ^Dorcta of Law operate as Booroes of rights also. 
The two kinds of aoansei- form intereectlng P.releflH Boine facts create 
Iaw hut not righls; seme create Tight& btit neat law ? soma cmato both 
fft once. An Act of Parliamf^nt. for oxamplep In a typical ficurce of 
law I bAt there are nonierotis private Acts which rto claarlj iitlea of 
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Idgal Tights. Stich Li an Act divoico, or an Act granting a pension 
fflr pqhlic fterTicit±a^ or an Act Incorporating a cqmpanyr So in the caea 
of prnsdfntp the ju-dicial decislDii is a souroe of rights as between the 
partiEB to it, though n soiarcti of lair as legiuMla the world at large. 
Regarded as creative of rights, it k called a judgment? legardt-d as 
creative of iaW| it Jj callfd. a preoedeiit. So also LmmmiiOTial cnatoin 
does upon occasion giro rise to rights as ttalJ as to law. In respect of 
the former opeimtiDn^ it is specificallj distltiguiBhed ju prescription, 
while as a sourco of law it retaina the generic title of custom. That 
an agreement operAtes as a souroo of righls is a fact too f&mlllar to 
require iUnstTation. The proposition whJeh really needs emphatic 
stAtement in thLa ease is that agreement is not oicliiAiTelT a title af 
rights, but is abs* opernti¥a as a source of law. 


I 41, Ultimate Piincilplea 

All rules of law hnva hktorteal aQimc^. Aa h matter of fftet 
and history they have their origiiii liomewherep though we nmy 
ncit know whnt it is^ Hut not all of them have legal Bourees. 
Were thk so, it would be necessary for the law to proceed 
erd in/iiiifum in tracing the descent of its principles. It ia 
requisite that the law should postulate one or more hret causes, 
whose opetution is ultimate, and whose authority is uiiderived. 
In other words there must bo found in every legal system certain 
ultimate principles, from which all others oro derived» but 
which are themselveB gelf-eadfitont. Be Tore ther^ can be anv 
talk of legal sources, there must be already in ejusteuce some 
law- which establishes them and gives ihem thetr authoritr. The 
mle that a mam may not ride a bicycle on the footpath may 
have its souroe in the hydaw^a of a munjiupal conncll; fhe rule 
that these by-laws have the force Oif law has its aource in an 
Act of Parliament. But whence comeg the rule that Acts of 
Parliament have the force of law ? This is legally ultimate; its 
source is historical only, not legal. The historians of the ood- 
stitution know its origin, but lawwerg must accept it as self- 
existentr It IB the law because it is the 1 flWj and for no other 
reason that it is posBlble for the law' itself to take notice of. No 
statute oaa confer this power upon Parliament, for this would 
tje to assume and act on the very' power that is to be conferred. 
Bo also iha rult^ tlmt judicial decisions have the forca of Jriw’ 
is legally ultimate and underived, Ko statute lays it down* 
It k certainly rceognked by many precedenta, but no preeedvnt 
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can confer authority upon precedent. It must firafc posaesa 
authority before it can confer it. 

If we inquire as to the number of theae ultimatE priuoSpled, 
the anflwer is that a leg^al system is free to recognlBe any number 
of them, but is not bounil to recognbe more than one. From 
any one ulLkaate legal source it is possible for the whole law 
to be derived, hut one such thera must ba. A statute, for 
eiiample, may at any time give statutory authority to the 
operation of precedent, and &o reduce it from an ultmiatfi to a 
derivative source of law (6J fc). 


5UMMAEY 

^ , , j'Legal—liiiMediata and legally recognised, 

iiroes o aw —rain ate and not logallj rveagniaed. 


Legal sourcas 


1 . L^Lfiladon—enacted lair. 

2. Precedent—caee-law^ 

3r Custoni—ccstomary law. 

4. Agreeraent — ctraventioaal law. 


Itelation between sonree^ of law and sources of irighta. 

T , ... f Ultimate—without legal Murcea, 

L«ga pnncip ee '|^I>erivatii'e—drawii I mm legal tonroEi- 


A rule eatabhahin^ n U^gil aonree U catled by Keloeo a OmiufHdrm 
or imiiaJ bypothed^, Hui pmveipaS w&rk i* tonwluted ^ Andera Wedherg 
nndcr Lbs title G^nrral T^Lec^rii of Late and tht StaU, in tlia 3lUb CeniuTy 
Legal FbikMiephy SeHa#. For a blbliognvph; and dliciiuioa fft Eeliien'& vieun 
BB» LBcterpa^fc in ATodent fhi^riei d/ Law ( 198 S) 1(15 IT£ J. W. Jenes^ 
HulGTical InljDdticli&n te Iht Thiifrg of Laifi (lS40i ch. 9. Tbo tlmilajity 
between the tIdwb cI Bllmcud and Krlai^n Id thli rtfipeci is tmticed by Pro- 
feaacir Lautnrpacht in hia Fanch'en e/ Leu: in thu interitaObmii Cainmunir||i 
aaAlK 42013. 

(a) In additioii to the hietaiical and legal eciEiiTce nf the law, it U neces- 
ASry ^ ^Eid dietiDgiiiGb wbat may be tenned lis, UteraTj ^ourie;ei„ 

tboogh tbiB ii a Kidliuimtal rather tban an En^tisfa use nf the term gmiTce- 
Tb4 litcmJT BonretoB ate Use eaurCES ef eitr hnnwlodge □£ the law, or ratber 
the originiil and anthedtaLiw eourDn ol etLch knowledge ^ as oppoot'd ta Later 
ODiOIDEntary or lltcratnre. Tbc sanreae of Petnan law ate in this BOTiee Iba 
cQinpilaUonB of tbe Empurnr Jn&timan, as cnntraGted with the woflu of Com- 
mcntaioni. So the Boorocfl at English iaw ace the stmtute bcKikk the ttporli, 
and the older and antharLtadTe test-booki, each as Utlleton, The litemtiire. 
is DppO^ to the sonreeB a[ anr law^ compiiaes all modem tevt^hdCike and 
cDmmfrUari^s- 
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CHAPTER e 
LEGISLATION 

g 43. The If&tare ot Le^slatlon 

Lii^iisLA'noN is that aotirce □[ law which aosaists in the 

fieclatution of legal ml^g by a authority. It ia 

fiuch HtJ enunciation or promulgation of principles aa confers 

upon them the force of taw* Ib is etich a declaration of prin¬ 

ciples as constitutes a legal ground for their recc^nition as Isw 
for the future by the tribunals of the state. 

Although this is the strict and moat usual applicution of 
the term legislation, there are two other occasional uses of it 
which require to be distinguisbed. It is BOtnetimeg used in & 
wide sense to include Fill methods of law-making. To legis¬ 
late is to make new kw in any fashion. Any act done with 
the effect of adding to or altering the law in thTc. wider sense* 
un act of legislative authority. As so used^ legiekfcion includes 
all the source^ of kw% nnd not merely one of them. There 
can be no law/' says Austin (a), ‘"without a leglsktive act." 
Thus when judges estahliah a new principle by meanH of a judiciul 
decision, they may be said to exercise legielatiye, and not merely 
judiciikl poiver. Yet this is clearly not kgiaktion in the strieV 
sense already dehned. The law-creative efficacy of precedent 
is to be found not in the mere declaration of new principles 
but in the actual application of ibem. Judges ha to in certain 
cases true It:gi si stive power—as where they Issue rules of court 
—^but in ordinary coses the judioial declaration of the law, 
unaccompanied by the judicijil application of it. haa no legsl 
autlionty whatever. So the act of the parties t-o a contract, in 
laying down rules of special law for themselves to the exclusion 
of the common law^ may he regarded as an exercise of legislative 
power, liut although they have made law* they have made it 
by way of mutual agrEemeiu for thcmselveBi not by way of 
autlioritatjve declaration for other persons. 

The writers who make use of the term in thia wide sense 


(a) AuetLD^ Jurwprudenci (3rd 
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divide legislation inlo two kinda, Vk^liicb they dlBtiDgiiigh us 
direct and indirect. The former l& legislation in the nanxiw 
aimse—the tneklug of Imv by meana of the dBelcinitiDii qf it. 
Indirect legislaLioii, on the other hond^ bacludes eU other modes 
in which the law is made (b)^ 

In ft third sense, l^gislatioa includes every expEcasion of the 
will of the legislature, whether directed to the making of mles 
of law or not. In this use^ every Act o£ Parliament ia an 
instfiuce of legislation^ Irrespective altogether of Its purpose 
and effect. The jtidi-calujreT as we have seen, doee many things 
which do not fall within the admimstration of justice In ita 
strict senae (c); yet in a witkr uae the term “ administration of 
justice is extended to include all the activities of the courts. 
So here, the legislature does not conime its action to the 
making of rules, yet all Its functions are included within the 
term legislation. An Act of Parliament may do no more than 
ratify a treaty with a foreign state, or alter the calendar, or 
esl>nbllsh a uniform time throughout the realm^ or make some 
change in the style and title of the reigning soveroign, or alter 
the coinage, or appropriate publia money, or dsclaro war or 
make peace, or grant a divoTce, of annex or abandon tenitory. 
All this is tegiBlation in a wide aense, but it Ls not that declara¬ 
tion of legal priocipleG wiLh which, as one oi the Bouroes of 
taw. In the sense of legal rulee^ we are here alone conoenied (d). 

Law that has its souree in legislation may be most 
accurately termed enacted law, all other forms being diS' 
tinguiahed ns nnen^cUd^ The more familiar term, however, 
is jRfatufc lain as opposed to the ccminon but thiSp though 

suMciedtly correct for moat purpoaea^ la defective, inasmuch as 
thei word statute does not extend to all modes of legislation, but 
Is limited to Acts of Parliament. Blackstcne find other writers 
use the expressions written and unwrilUn kw to indicate the 
distinction in question. Much law^ however, is reduced to 
wTitiug even m it^s meepllon, besides lliat which originates in 
Legislation- The terms are derived from Iho EomEms, who meant 
by /uB non Boriptum Gustoinary law, all otlier, whether euacted 
or unenacted, being juB ?cfip(ujn* W& shall see later that 


(b> AilEtiQ [Srij ed.) C-IB 

(c) ilupra, I S7. 

furdiert | IS, 
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aL-iciiirdiiig to the older theoryj as we find it in Biaokstone and 
bis predecessors, all Englmb law proceeds either from legislation 
□r from custom. The commoo law^ was customary, and thero- 
forcj adopting the JLoman usagB, unw'ritten law. All the 
residue was enactedp and Ihefefore written law (a|. W® shall 
also see that this classification Is not eihaustive. 


i 43. Supreme LeglsLation 

Legislation m either or j-ubnrdinafe. Tha former 

is that which proceeds from the supreme or aovereign jjower in 
the state, and which is therefore incapable of being repealed, 
tiimulJed, or controUed by any other legiBlatiTe autliority. 
Subordinate legiaJation is that which proccedH from any authority 
other than the sovereign power, and is therefore dependent for 
its continued existence and validity on some superior or supreme 
authority* The legislation of the Imperial PorlianieDti iS 
supreme according to English law, for ** what the porllamaut 
dQth^ no authority upon earth enn undo " (/)- 

Iti Elighuid, the doctrine of parliameiitary supremacy goes 
beyoml this: Parliament is not only supreme, hut legaUj amni^ 
potent. It is now a clear ruia that an Act of Parliament cannot 
bo held void for LiiireaBoiiableneGS or indeed upon any other 
ground. The doctrine of the aoveroignty of Parliament, in the 
sense that there is no legal limit upon the powder of Parliament 
(except the inability of Pnrliiunent to bind its successorsj was 


CoD>l*( AUterm jlifl UoBtmin mTifc ei scripbo Atit el nan rcripto, * , . Ei 
aois ivripto ju^ Tonit, qnoct luni comprobAvit. Juri, Jnjt L '3. 3.; 1, 3, 0, 
"^The manlripaE law nf En-gland miy with Bufficicnfi proprifiy bo 
nitd t^D kitnli- tha Ietk aem leriptA, thn nLdwtitten or cammon ind iht 

Bcripla, tbo wrlctaiii or Ititlite Law/* BladrEtaDa, |, 63 , 

{f> BlflffkitcmoT L 101. 

(o) ^ jMT WLiJea, J,,_ m Lw V, Bath, rL-., Cq. {1^71), L. R, 6 
0. P, at At EWE timfl tha law wqb tbangbt trv La f^therwiae. '' If 

my genera I nnEtam directly agaluBt tha law af God, ar if any Etitato 

were made dirpctEv lyfwnBt ft , * . tha cnBtmn and! Btatiits wEra vaid/' I3£ie(ar 
and Siaricjit, iJijJ, L cll, 0. aee La Lha eaniB effect Gsh {1610), 

6 Ca. Rip. Uh aj Coke'l Clnd TneL. 5&7| Ilnhart 07; BJakksLnma 1. 01. Thnta 

in Mlno diffefoncrfl pf apjnipn an tha queHCkm whether thU cloctrina, ID ita 
pppJiiMitinn tp fitaLpleiT r^preasiited heMubL medjBral practice. Tlae litorntiUffl 
il CdUE^ed in Bftinefh Tif RrviPal a/ A^alaral Lcic OaHC«pl# {IflSOJ 28 tL 
Tliaro is alaa a diBrpuEa pi la iha aiUcQt of tho eontrniling powsr clattncd by 
ihc jndfca in Bonham** CitK* Eke Corwili, " The 'IIi|thar Law * BwitgKHlTWJ 
of Amarican Canatitytional Lflw ” (1030) i2 H. L. R. aE. MT ff_; li. 

Or. Bonham K Cftae (103S), M L. Q. R. MS. 
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expoundeJ bj in his ulflaaiti treatise, and i& iiotv a eouinnon- 

place of booka on cousUlntioEml law. Save for a doubtfu] dictuin 
bj DenuiDg, L. J+ (ii), it Lias hardij been cfadHetifed by any 
Engli^ih lawyer. At the same time, jt must be reaHsed that the 
doctrine is oug of English law only. It is dot recognised b¥ the 
courts of South Africa ^ which hold that the iddepeodance obtained 
by the Union could dot. even in legal theory^ be defeated by the 
Edglish Parliament (i)« Even a Scottiah court has reaerved tlie 
queetion whether it could canvass the validity of an Act alleged 
to infringe the Treaty of Union (fc). It must be recognised, too. 
that the acceptauce of the sovereignty of a legislature does not 
preclude the esJaienea of binding rules determinJng what in 
law, a prououucement of that legislature. lEis questioa liea at 
the heart of a recent oonstitutional oentroversy in South Africa (i). 


S 44. SubordlnaLe Le^ialatloa 

Ail forms of legislatiTe activity recognised by the law of 
Englaod. otlicr than the j^upreme power of Parliament are 
euhordinate. They may be regarded aa having their origin Ln a 
delegation of the power of Parliament to inferior authorities, 
which in the exercise of thetr delegated functsons remain subject 
to the control of the sovereign legislaturo^ 

The chief forms of subordinate legislation are five in number. 

(1) Colonial.—The powers of self-government cntm&ted to 
Lbe colanies and other dependencies of the Crown ore subjeci 
to the control of the ImpcrinJ legislature. The Pariinment at 
Westminster may repeal, altar, or supersede any colonial 
enactinenti, and such enactments constitutei cccordinglv^ the 
first and most important species of subotdjniite Legislation. It 
has been held, however, that for the purpose of the maiim 
non potest delegare a colonial logiBlaturc is not a 
mere delegate of the Imperial Parliament, and hence can delegate 


(h) Eail^wima^t WtnitnoHh Esti^ta V. MinirUt aj Tonm und Camtiw 
Pianntn^. [JUfil) 3 KJB, 384 ut 314 (C. .V,)—■ diBS^TatlDfi jndgmtDl. ^ 

ii] Ndl4£a,ui y; N. G., [mi] A. D. CCg, 

{tj SdcC^rmitk V. Lorul Adtorate, S. C- 

(h^SM \u 15 M. U, E, S&i. fiaS3). lo ibid. 2T3- n^lnh 

7 ® in riM 5 ] C, L. J. 

173^ itlaD bwlf rtVicVT by b. A. de Smitb m (IV5J) 14 M, L. IL 5S0. 
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Its IcgisiLiitjve powers to other bodies thut ip turn are dependept: 
upon it (jii). 

(2) Executive .—The eeaentioJ fimcticn of the oieeotive is 
to conduct the administrative departments ol the Btate, but 
it CDEdhmes with this certain subordinate legislative powers 
which have been espresaly delegattsd to it by Parliament, or 
pertain to it by the common Invr. Statutes, for example, 
frequently entrust to some department □£ the executive govern¬ 
ment the duly of suppiemanting the staLutory provissions by the 
isstie of more detailed regulations bearing on the same 
matter (ft). So it Is pari of the prerogative of the Crown at 
common law to moke laws for the government of territorieB 
acquired by conquest or cession, and not yet poa^ofiaed of 
represeuLalive locid legislatures^ 

(3) Jiidictal .—In the same way, certain delegated legialative 
powers are possessed by the judicature. The superior conrls 
have the power of making rules for the regulation of their own 
procedure. This ia judicial legislation in the true sense of the 
term, differing in this respect from the so-called legislative 
action of the courts in creating new law by way of precedent, 

(4) j'lfunicipaJ,—Municipal authorities are entrusted by the 
law with limited and subordinate powers of establishing special 
law for the districts under their controL The enactments bo 
authorised are tii^rined bj-lawg, and tbls form of legislation may 
be distinguished os municipal- 

(5) i'iufonemoujr. — All the kinds of Icgialation which we 
have hitherto considered proceed from the state itself, either 
in its supreme or in one or other of its many subordinate 
departroents. But this is not necesaarily the case, for legisla¬ 
tion is not a function that i 9 essentially limited to the state. 
The dedaration of nevy pmiciplcQ amounts to legislation not 
because it is the voice o^ the state, but because it is accepted 
by the state as a sufficient legal ground for giving effect U> 
those new principles in its courts of justSce. In the allowance 


(m) FdbicN V. Apnih CfliwTf** (J0ft5K 10 App. Caa. 362. 
fnl Sdb as to thh fcirm of is iwiW of 

gTi^i impartance^ Bepflit of Xht CemfllLticc ad Zifiniekcra' fftwi-ra, CmH. 
am dI mj; Uw IJI th« WflAiiofl (iitli nl. 19S1) ch. 7; AHap, ham 

flnd Ord^fi 
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of new 1ftw the state ma.^ bearkeii to other voieee than its own. 
In general, indeed, the power of legislation is for too impor¬ 
tant to be committed to any peraon nr body of perwnB save 
the incorporate comnninity itBell+ The great bulk of eUBcted 
Law is promulgated by tbe state in its own person. But in 
e: 2 CceptlonftI eases it has been found pdsslbb and expedient to 
entrust this powder to private handa. The law gives to certain 
groups of private individuab limited legislative authoritv 
Loucbing matters which concem themselves. A railway com¬ 
pany* for example ^ is able to make by-lau^s for the reguJatiqn 
of ita undertakmg^ A university may make statutes bindiog 
upon ita members. A registered company may alter iboao 
articles of asaociation by which ita constitution and manage¬ 
ment are detormmed. Leglislation thus effected by private 
persons, and the la;v so created, may be distinguished as 
auionamic. 

TheiB Ie a. cIoe^ rHtiMblftncQ b^ween autonoEUd law and conveo- 
tional law, but tberd ie aiao a rpal distiiictioa betvriSfMi tliein« Tbe 
creation of each is o fnuctioii entTuated by tlis state to private persons. 
But conventional law ii Iha product of agreement^ and ibeiefoio is 
law for none except tbes^ who hHv& consenled to Ue creatiqn, Auto 
nDinlc law, on Ibe centraiy^ ia the product cl a tme form of l*gu- 
tfttioUp and ii imposed by ftuperior authority in invito^. The act of a 
goQsral meeting of BliarEliDjder^ in altering the articles of association 
is an act uf autanoTnons LcgialatiGrL, becanee the muioiity bos the 
power of imposing Iti will in thU reapect upon a dissentient nvinority. 
All the ihamhcldeTa may in fact agree, bat the law-creating efficacy 
of their reMlutioa is independent of any Buch accidental unanimity, 
may say; If we please, that with rttpect to candling sharehoiden 
th* resolution ia an agreement, wkilg with respect to disaePtienta it 
La an act oJ legiilatlvo aulhority. The original arijclcft of nsreclation, 
on the other band, aa thgy stand wluin the company is Giat formod,, 
constituLc a h{>dy of conventional, not autonomie law. They are law 
lop all shareholders Ly virtue of their own agreerntnt tn becomo meznboni 
of tbe compBuy, and are not tbo DUtcome of any subsequent oxorejjie 
laf legialativH nuthoritj vosted in the majority (o). 


(□) The mere faet that a |»niDn who breomeB a BhaieiipMet muBt be 
td hftVfl implioilly agreed ta bs baimd act only by the artidee kk thev itEnrJ 
bub by aay EdbEaquanl COOilificatira or ihijn, doM not render sabuMUcot 
modiUcatioas eoavefitioDal ioiitead of lefisCative in iteir nature Tbs imma 
diatc wurcD of the unw fulEa Is tlOl sgreement, but hupoeition by niperinj- 
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§ 4^. Halation LaglsIatJon to othar Sonro^a 
So great ia tb e supetioiil^ of logislaliDn ov er all otli er 
mothodB of legal CTolutioUp that the tendancj advancing 
clvUisatian Lfi to scknowkdge its eicliiflive dahn^ and to diecard 
the other instrumeuts as relica of the lafancj of 1ftw+ Statute 
W has already becorao the type or standard, frotn whink the 
other foTTDfl of la^v are more or less abnormal variations. Nothing 
IS more natural than this from our modem point of view, nothing 
leas natural from that of primitive jurisprudence. Early 
IB conceived os jut (the principles of justice), rather than as 
lex {the vriU of the atate). The function of the state in its 
earlier conception is to tttfoTcc the law, not to itx The 

rules so to be enforced are those rules of right which are found 
realleed in the immemorial cuatopaB of the nationi or which are 
sanctioned by religious faith and practlcak or which hava been 
divinely revealed to men. It is well known that the earliest 
codes w^ere the work^ not of mortal men, but of the gods (p). 
Thai the malerial contents of the law depend upon (ho ^Tprean 
or tacit will of the state, that principles BancLtoned by religion 
or immemorial usage arc law's only so long as the prince chooses 
to retain them unalteredp that it is within the powers am! 
functions of political ruiers to change and subvert the lav™ at 
their own good pleastirek are beliefs which mark oon&iderable 
progress along the road of political and legal development. 
Until such progress hag been made, and until Ihe pebrifying 
indncnce of the primitive aHionce of law' with religion and iin- 
mutuble custom has been to some extent dissolved, the port 
played by human legislation in the development of the legal 
eystein is necessarily sumll, and may be even nou-exifltent. As 
it is the mos-t pow'erfuh so It ia the latest of th-e instmmenia 
of legal growth. 

In considering the advantages of legislation, it will be coU' 
^'enient to contrast It specially with its most fomndsble livul, 
namely, precedent. So consideredj the first virtue of legislation 
ties in Its abrogative pow'cr^ It is not merely a saurue of new 
laWp but is eq.UftlJy effective in abolishing thot which olrcndv 
eixists. ‘Hut precedent poKflcases merely constitutive cfficaoy, 


(ji5 Plalfl, L4WJ, sp^rwwr, 11, i?l& -el STfliae, 

Law (f4. PflUock}, cb. I, Kud note C. p 
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it is cupublc of pioduL-iog very good Jnn'—better in some respects 
than that whieti we obtain by way o£ Jegislatioo—but its defect 
is that, except in a Teiy' imperfect and indirect niuimer. its 
opemtion is irreversiblQ, Wliat it does, it does once for all. 
It cannot go back upon its footsteps, and do well what it has 
once done iU. Legislation, therefore, ia tbe indispensable 
iuEtrumcnt, not indeed of legal growth, but of legal reform. 

a destructive and reformative agent it haa no equivalent, 
and without it all law ia aa that of the ^Tedea and Persians. 

The second respect in wliieli legislation is superior to 
precedent is that it allows an advantageous division of labour, 
which here, as elsewhere, res nits in increased offidcncy* The 
legislature becomes diHercntlated from the judicature, the duty 
of the former being to make law-, while that of the latter is to 
interpret and apply it. l^peaking generally, a legal system will 
be best sdministered when those who administer it have this 
as their sole function. Precedent, on the contrary, unites in 
the aatUE hands the business of making ibe law and that of 
enforcing it. 

It is true, however, that legialation does not neccsaarilv 
involve any auch division of functions. It Is not of the 
essence of this form of legal development that it should proceed 
from a distinct department of the state, whoso busmess it is 
to give laws to the juaicatura. It is perfectly possible fra- the 
law to develop by a process of true legislation, in tho absence 
of any legislative organ other than the courts of justice them- 
selves. We have already noticed tbe esistenca of this judicial 
Wgislation, in cnn.qidering the various forms of aubordinate legis¬ 
lative power. Tiic most celebrated instance of it is the r une 
of the Homan praetor. Tn addition to fiia purely judicial 
functions, he poasessed the jut ediaendi, that la to say, legia- 
latlve powers in respect of the matters pertaining l.o bis office. 
It was customary for each praetor at the commencement of 
his term of office to publish an edicium containing a dechiration 
of the principles ^vhich be intended to observe in the exorcise 
of his judicial functions. Each such edict was naturally 
identical in ita main outlines with that which preceded it, the 
Edtorations made in the old law by each succesaive praetor 
being for the most part accepted by big successors. Ey this 
exercise of legislative power on the part of judicial officers, a 
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verv' con&fdembla body D^ new law wag in cout^q of timo oatab- 
Usbed, distingmshEd aa the jiia practmum from tho older jus 
Powers of judieial legii^lation, similar in kind, though 
leas in extent, are at the present day very generally conferred 
upon the kigher courts of justice. Yet though not theoretically 
necefisary it tfi certainly expedient tUatf at least in its higher 
Conns, the function of law-making EhoulcJ be vested in a depart¬ 
ment of the state superior to and independent of the judicature. 

A third advantage of statute is that tlie formal declara¬ 
tion of it before the cormnLEsion of the acts to which it nppliea 
is generally a condition precedcDt to its application in courts 
of justice. Case laiv, on tba eontrnrjj is created and declared 
la the very act of applying and enforcing it. Legislatiou 

satisfies the reg^uirement of miinral justice that laws shall be 
knowTi beCore they are Enforced; but case law operates retro- 
BpectivelVp being created pr4J ra nafap and applied to fads 

which are prior in dale to the law' itself (g). 

This particular distinction must notp how'eveTp be over¬ 

emphasised. Sometimes statutes are made retrospective, though 
this is not now done id the case of statutes creating criminal 
offences, the mniviTn jujHa pofan line being rigidly follow’ad 
in crimmal law (r). Jijven where statutes arc not made 

relMspecLive tis a matter of law^ their passing may in fact upaet 
settled fixpectatiDos. For instance, a perfion w'ho has bought 
a house and who intends to let it at a profitable rent, may hnd, 
through tho passing of a Bent Kestrictiona Act| that the 
recoverable rent is much less than be ejtpccted (ff). Again^ 
modem statutes are so nnmetoua and so complicated that the 
ordiaarv lay man. has often little idcn of hie legal duties until 
he has broken them, or until he hears of legal proceedings 
for their breach being taken agEiinst others. This difficulty is 

On Lhia aaLt flthrr groHuda ““ jadge-mflile law a 4 coiled Lt, waa 
the qf ptMLBtoJit dL'aaDk^ioUqn hy Bcaliiaiii. " It ii the juiig^ea", bft 

aaji Itj hii Tiffqniira.& way V, S3a), " that make tbe cqmnaQQ law^ 

00 you know Tsow thay make itf qa q tn^n niakofl Eawi for hia^ dq^. 

Wb<Tt your dog doen Laythin^ you want to break him oFt you till he 
(lae« it auJ tbra bi'at him. Thi& ii Iho wqy yon make Law* Tor yqiir doj, 
ard ttli« id the way tbio jndr^ca make Uwa fqr joa aoti me/' 

fri Bhv on ihU maiim VVillintiia, CfirttiPtat Law^ Gc^r^tl J^urf, ch. 12, 
{j«i A more ByrprLfling iilnptl ra rion of Icffislutioo iJefantmg ^rpectEitiolia U 
Jfe AVmjjfkornr, GharUi V. Kemplh&mii^ [l^J 1 Ctl. Irf^^Blation may 

JW efitily dulcal caisting [iirnii]goln^‘-fil-l tliat in the IftW of ijoptraiCt unpoExibility 
of tX-rformancQ brought Orbout by operatmo ot Taw U re^ariic-d as a doroncw. 
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alluviated in the case of trade regulations hy their publlcatioD 
in trade nettTspapera, Finallj, even when the exifitenca o( legis¬ 
lation ia known, its meaning may be doubtful. In Buob a case 
the meaning must be eatahlished by the court, and the deciaion 
of the court will he retrospective to the date of the operation 
of the statute. Here the rule aa finuliy established is applied 
retrospectively even though in theory it tests upon a statute. 
In each of these respects the general proposition that Blntulea 
are not retrospective needs qualification. Turning to ease law, 
it is true that it is mvariahly rctiuspective, but this ia softened 
by the fact that its dcvelopinent ia gradunl. and limited in scope, 
new rules grow out of old ones, and rmoly represent a clean 
break wilb the existing kw. Also, much judge-made iaw is 
in accordance with ordinary ideas of morahty. Thus the 
decision in R. V. Mcnfei/ (t), which created or revived the offence 
of public mischief, was in a sense an infraction of tbe maxim 
rtulk pflenu sine Ugc, but the defendant at least knew in 
advance that she was telling an untrulh sjid confusing the 
authorities. 

The fourth advantage of legislation is that it can by way of 
anticipation make rules for cases that have not yet arisen, 
whereas precedent must needs wait until the actual concrete 
ingtanea cornea before the courts for decision (u). Precedent 
is dependent on, legislation independent of. the soeidento] eoune 
of litigation. So far aa precedent ia concerned, n point of law 
most remain unsettled, until by chance the very ease arises. 
Legislation can fill up a vaenney, or settle a doubt in the legal 
system, as soon as the eskteiice of this defect is called to the 
ottantion of tbe legislature. Caao law* Ihercfore, is essentiflUy 
incomplete, uncertain, and imsysteniatic ■ W’hile if statuta law 
show's the same defects, it is only tlmiugb the lethargy or in¬ 
capacity of the legisktura. Ae n set-off agninst this demerit of 
precedent, it Is to be observed tliut a rule formulated by tho 
judir^ature iu view of the actual ensa to which it is to bo applied 
IN not unl i k ely to be of better workmanship, and more cntefully 


fi) n333] I E« Bl 629n {!f, cfL 

^ srtuBi inila^ may, bowerEr, bo . cmo brtaghl heferv 

3 CQurt fur a. «af ng^*- -^-® 

ibaL Lhe ntliGr h&fi cOEDilllttdiJ 


Lbo reurt for a di-wUrsticB ef righto, not a cue in which 0114 purtv Mltihloino 
that the other hM wntmlMcd o wrong. Ocncr.lly. 

n'lucUmt Ic nioks jiToaouaccnjcnt^ 00 to nfillt. othfiririEB th*d In Htr. wher* 
1 WTont^ IE Elided; bat CKcptiMnlly, m o few i=u«.-e, they do ta. Sitprt i 37 
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adapted to the ends to be gerred by it, tban one laid do^n a 
priati by the legislature, 

Finelly^. statute kw ih ^eatly snperiar to case law in poLut 
of form. The product a£ legislation asaumes the form of 
fibstraot pfoposjtionB, hut that ol precedent is merged in the 
cpncrele dEtaik ot the actual eases to which it owes its origip- 
Btatute lew is, in general, brief, clear, easily ncccaaiblo and 
know able, ulhle tsae law is buried from sight and knowl&ige 
in the huge and daily groiving mass of the records ol hygona 
litigatioii- Case law is gold in the m ine—a few grains of the 
precious metal to the ton of useless matter’ while statute law 
is coio of the realm ready for immediate use. 

This vf^ry perfection o£ form, however, bnoga with it a 
defect of substance from which case law is tree. Statute law 
ia embodied in an authoritative form of WTitten words, ftpd 
tViiw lilerary expression is an essential part of the law itself- 
It is the duty of the courts in general to apply the letter of the 
law. They are concerned with the apirit and reason ol it only 
so far as the spirit and reason have succeeded in finding exprea^ 
aion through the letter. Gese law, on the contrary* has no 
Letter. It hag no authoritative verbal expreeBion* and there 
is no barrier bebw^een the courts of justice and the very spirit 
and purpose o£ the law which they are called on to administer. 
In interpreting and applying fit&tute law^ the courts ate con- 
certied with w^ords and their Ime meaning; in mterpretmg and 
applying case law, they are dealing with ideas und principlen 
and their just and reaaoaahle contents and operation. Statute 
law, where the words of the statute are clear, ia rigid, straitly 
bound wltbin the limita ol authoritative formuhe; case Law, 
with all its imperfectioiiB, bus nt Least fhi-B merit, that it remains 
in living contact with the reason and justice ol the matter, imd 
draws from tLus source a flexibility and a power of growth 
and adaptatiou which ai'e too much wanting in the lit era icripid 
of euacLeii law« 

These last remarks need one qualification. Where the words 
of the statute are not clear the court has to some pxtgnt a 
disc retiou to interpret the etatut-a in accordance wdth its aoci4d 
purpose. But the initial question W'hethi,-r the words of the 
statute ore clear+ and the subsidiary question as to its social 
purpose^ may he quite as diflleult as ascertaining ihe ratio 
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of a mse. Thua stututt law 13 not always flupBiior 
to casft law m point of clarity, nor yet always inferior to it in 
point of fie^ibilitj* 


S 43. CodlGoittlon 

The adrantagea oC enacted kw sq greatly outweigh its defect* 
that there can be no doubt as to the ultimate Ibsuh of its 
rivalry with tho other foriTiB of legal development and eipression. 
The whole tendency In modem times la towards the process 
whith, since the day a of Bentljam, has been known as eodih ca¬ 
tion, that is to say, the reduction of the whole oorpua juria, m 
far as practicable, to the form of enacted law. In this respect 
England lags far behind the Continent. Since the middle of 
the eighteenth centuiy the process has been going on in 
European countries, and Is now all but complete. Nearly every¬ 
where the old medley of civil, canon, tuatomary, and enaotid 
law has given place to codes conatmcied wilh more or less 
skill and success. Even In England, and the other countries 
to which EngHfih law has spread, tentative steps are bein'.' 
taken on the aame road. Certain isolated and well-developed 
portions of the common law. such ua the law of bills of esclmiige 
of parinersLip, and of sale, have been selected for transformation 
intn statutory form. The process is one of exceeding difficulty, 
owing to the complex!tj and elaboration of English legiil 
doctrine, Mjmy portiona of the law ore not yet ripe for it. 
euil pruiimture cod i lieu lion is womc tlian none at all. But the 
film] result k not doubtfuL 

(^ificfttion must not be nndansfood to involve the total 
abolition of precedent as a sourco of law. Cose law will con¬ 
tinue to grow, oven when the codes are complete. The old 
theory, now graduaily disappearing, but still true in most 
departmentB of Ibe Jaw, is that the common k the baak 
and groundwork of the legal BYstem, legislation being nothing 
more than a apecinl instrument for its occasional modification 
or development. Unenacted law is the principal, and enacted 
law IS merely accessory. The activity of (he legislature is called 
for only on speolal occasions to do that which lies beyond tile 
oonstroctive or remedial efficacy of the common law. Codliica- 
tion means, not the total disappearance of ease law, bnl merely 
the reversal of this relation between it ond statute law ft 
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menus tbat th^ Bubstnjiee and. body at the law iball be enacted 
law, and that case law shall be meidedtal and Euppkmentmy' 
only. In the maat earelullj prepared qf codes subtle 
anibiguiticha will come to light, reaS or apparent iiiL-onai&tenciea 
will become manifest, and omissions will reveal llietriGelveR. No 
legislative akill can effeatually antieipate the complexity and 
variety of the factK. The funtiton of prci^edent will he to sup- 
pleaient, to interpret^ to reconeik, and to develop the principles 
ivhkh the code containE, Ont of the code itaelf, tberefore^ a 
body of caae law will grow^ aa a judicial commentary and sup* 
plement. It will be B3<ipedient from time to time that this 
supplementary and explanatory celsb law be itaelf codified and 
incorporated Into succeesive editions of the coda. But eo oftim 
fta this is done, the process ol ioterpretetion will begin again 
with the like results (ti). 

An interesting cornpromiae between case la^v and codilic^ition 
is the American Law Institute's Eestatement of American law. 
The Beatatement is in the form of a oodCp hut it is not statutory 
and has no offiejnJ sonotiom Its anthofrity in the courts of the 
United Stfltea+ which is considerable^ rests entirely on the 
eminence of the jurists who have framed it, (jEnerally speaking, 
the Itestateuient, as its name LmpIieSp merely declares the existing 
law* without attempting to suggest or incorporate improvements 
in it. But w'hero the decisions ate in conflict, the framers of the 
Ilestatcmenb biivc adopted whnt they consider to be the preferable 
rule, not necessarily the one supported by the greatest mass of 
authority (li?), 

S 4Ti. The laterpntatloD of Enacted Law: Literal 
lDifi!l>rotatioD 

We have seen that ono of the characteristica of enacted law 
Is its ernbodimeni in authuritative formula?. The vary words 

For tbs CoatimftniiBl controvcniy on tlic mbjVet of codification io« 
J, W+ Jeoea, if/rtrodHiirnDn. to tftiJ rA«3r|/ 0/ Loir* ch. 

Qoffft for Law {IWl) fib, Ifi. and biblio^rspLj therein At pp. 4^5-0. For the 
hifltoiy □£ tho AlUmiH; to produce a criminal code for En^tllPd tfie Willimnfr. 
CrimiTidJ Tlti GtfiwraZ fart, I ISl? and for future prospects ot codi&c*' 

tion in Knglfknd DtnniB Lloyd m 2 Ltpal ^obfcnif l&£i. 

(tb) For tlae md working of tho Antorlo&n Law Xnatitute EM 

H, E, Volrmfl in U934) 12 Cm- Bar Elt. 319, rvprtulcd in j& 4 Pjrayj ipi fnhuU f» 
Oprtn itip hrLVirrrgi^ (etj, Endin and &dd, l93>5] 6C7. Fimklia in (L^^) 47 
H. L E^ 1307 rompnroa iba EcfitmLcmcCiL wUh to ib.t difiadvEnCago of llat 
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in which it ia aipresscd—the Jtfcra fcnpta—canatitute u part 
of the law itself. Legal authority is poBEsssed by the letter, 
BO less than by the spirit of the enaetinent. Other (omis of 
law (with the exception of wTitten conveacioaa] law, which in 
this respect atancls by the side of atatiitory) have no fixed and 
authoiitatitfe expresBion. Tijere is in them no letter of the 
law. to aUnd between the spirit of the law and its judicial 
application. Hence it ia that in the case of enaoted law a 
process of judicial faferprei of ion or conatritctioB is necessarv, 
which is not caDed for in respect nf cuatomary or case law. By 
interpretation or oonatruetion is meant the process by which 
the courts seet to ascertain the meaning of the legislature 
through the medium of the authoritative forms in which it is 
expressed. 

Inferprctetion is of two kinds, which may be distinguished 
as hferai and free (i). The former is that which regards exclu¬ 
sively the verbal expression of the law. It does not look beyond 
the fifera lepiif, Tree interpretation, on the other hand, is that 
which depEirts from the letter of Ihe law, and seeks elsewhere lor 
some other and more sstisfactary evidence of the true intention 
of tlve legisiature. It is essential to datennine with occuracy the 
relations which subsist between these two methods. In other 
words, we iiave to determine the relative clniniE of the letter and 
the spirit of Enacted 

Tho traditional mode of resolving this problem ja tha folbwins. 
The duty of the judiceture is to discover find to act upon the 
true inteutinn of the legislsTure--tbe wim* or senfsafia If pi*. 
The essence of the law lies in its spirit, not in its letter, far the 
letter is significant only as being the cxtemnl manifeatation of 
the intention that underlies it, Nevertheless in all ordinary 
eases the courta must be content to a. sept the U^ie as 

the exclusive and conclusive evidence of the sfmffNdB Ugi, 
They must in general tato it nbaolutely for gnmted that the 
legislature has said what it meant, and meant what it baa said, 
ffo fenpfunt eat is the first principle of interpretation. Judireg 
arc not at liberty to add to or take from or modify the letter 


lb. i.,a ,h„ ,b. i.,te 

ia mil a. good DSem! for free nr Equitable interpiEtatinn. ^ 
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of tbfl law, simply becau&e they have reason to believe that the 
true irntentia Icgk is not completely or correctly expressed by it. 

In order to determine tlie ordinary meaning of the words 
oaed in the statute, the court may look at dictionaries, or seientiiic 
or otlier technical works in which the wards are i]8ed» But a 
dittionary only gives the meaning of the word abstracted from 
ifc^s content, and Ihe task of interpretation alw'ays involves selcclang 
the moaning required by the particular colloeation in which the 
word appears. Hence the masim NoscHkt a #ocii3, which Lord 
Macmillan translated: '"The meaning o£ a w'ord is to be judged 
by the company it keeps ** (i^). Context may even give the word 
a meaning that is not to be found in the dictionary^; and it may 
da this even for the technical terms of the law' itselL For 
example^ several inataneefl are to be found in the reports in which 
tho technical term *" void as used in a statute, has been con¬ 
strued as if it were voidable since this ivas the me^ming 
required to give effect to tlie evident iiitention of the legiglatura. 
The word '■child ", however, has a rather tougher technical 
meaning’ than most; it cannot be understood to include on illegi¬ 
timate child unless there are clear indications to this effect in the 
statute itself 

Where the meEming of a word hag changed with the passage 
of time, it is, of coursep to be understood in the sense that it bore 
when the statute was enacted. One of the most interesting 
examples of this rule is the use by the courfe of Miire PoIificoJ 
Eccnomy to interpret the meHtiitig of the expression " direct tax " 
in the British North Arikerica Act, 1067 (a). It is assumed that 
tile Parliament of 1067 underskrod and intended the economic 
concepts current at the time. On the other hand, the courts are 
quite ready to extend the words of statutes to cover now inven¬ 
tions, provided that the npiv invention folia within the generic 
Conception of what w^as known at the date of the statute, and 
falls within the fair meaning of what was expressed. Thus the 
Engraving Copyright Act, 1734^ was held to cover not only 
engravings but photographs (b)? the Telegraph Acts of 1866 and 


^nd Other T^sri^J ICfi, 

Cj) V. aQllawitj}. [1^56] A, G. 1200? cf. IS M. L. K. MS? 

iLOS^l)^ lO ibid. aOiP. 

Cn) StojatT v% Caitian, [1^1 A- C. 5 ^ IP. C.)- 

ih) Gamhcrf V. Bell 0063). L. J, C. P. Itifi, 
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1R09 were helrl to eitend to the tdephoue (c); and au eloctj-io 
trnm-car was held to be ii " stage eiirr[a|e " within the meanin-' 
of an Act of 1832 (d). 


i 4ft. Lojfloa] Defects 


It was said just now that die courts must ordinarily follow 
the letter of the Etatute. To this general principb there are two 
esoeptaoiis. There are two casea in which the iitera legis need 
not be taken as eoncluaive, and in which the aejiftafia Ic^f# mai 
he sought from other indicationB. The first of these cases ia fliat- 
in which t}jB letter of the law is dejeetioo, that is to say, 

when it InilB to express some single, definite, ooheront, a^ij 
Complete idea. 

The logical defects by which the iifera if^i, be nffect^d 
are three in number. Tile first is ambiguity; for a statute, 
instead of meaning eaie thing, may mean two or more different 
things, in such case it is the right and duty of tha courts to 
go behind the letter of the law, and to ascertain torn other 
sources, as best they can, the true intention which has thus 
failed to attaia perfect expressioiL 

A second logical defect of stotntoty expresaion is incon. 
siateiicy. A law. ins toad of having more meanings tban one. 
may have none at all. the different parts of it being repugnant. 
BO as to destroy each other's significance, In this case it is the 
duty of the jndicftture to ascertain in some other way the true 
ienfando legia, and to correct the letter of the law aocorfilngly 

Lastly, the law' may be logically defective bv reason of iu 
mcompleteness. The text, though neither ambiguous nor 
inooUBistent, may contain some lacuna which preventis ft from 
expressing any logically complete idea. For eitample, where 
there are two aUeroatlve caeca, the Jaw may make provision for 
one of them, and remain aifent as to the other. Such omiBsions 
the courts may lawfully supply by w'ay of logfcuil iLterpreJation 
It IS to be noted, boweTei^ that the omi&siDn must be such as 
to make the statute hijicaily Int^omplete. It ia not enoun-h that 
the legislature meant more than it said, and failcrj to espress 
rta whole mind, H what it has said is logicaUy complete- 


^f} Ti^hphtme Ca. neSl}, & O B TJ 

(cl) CAil|>i7UiTi V. KirJif, [lUiB] ^ K. B. 
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gmug eiprsasion to a single, intElligibla and complete Ldeu^the 
courta generally have no caneem with aDythkig el&e that tha 
legialuture may have meant but not said. Tlieir duty is to apply 
the letter of the law, therefore they may alter or add to it bo 
far aa ia nffceasary to make its applicatiou pcissible> but they 
muat do nothiog more. 

There ate some specific pHnciples ol interpreiatiou to assist 
or hinder the Judges id dealing with ambiguous, contredictory or 
incoHipleto provisiouB. One is eipressed m the maxim E^prcflsic 
uiiiufi ffjii exclusiiQ alteriui. An eiample o£ its applicattnn ig in the 
foDowing fliroumiftaneefl. Suppose that a Etatute makes two pro- 
visionsj A anti B, both of which would normally be taken to have 
a certain implieation. Now Biippose^ further; that the statute 
expresses this impheation for Ah but fails to express it for B. 
According to the maxim, the implication whieh would normallj 
bold for B is impliedly negatived by the failitra to express 
baying regard to the fact that it is expresee^i for A. Another 
example is where the statute refers both to bind and to buildings, 
and then makes a provision for land [without meutionhig hnild- 
ingg)^ Here the provision may be construed not to cover bnilrlings, 
eyen though the word *" land would normally be taken to include 
biiildinga (rj- However^ tlia maxim is not a compelling rule of 
lawp but only a phrase that may be used by tha court in expound¬ 
ing the probable intent of the legislature- It is^ in the oft-quoted 
words of LopcSt B. J.^ "a valuable oervant but a dangerous 
master (/). Quite fi£H|iiently the court holds tJiat the expresB 
provision made in the one instance is cix and 

does not displace the normal implication to the same effect in the 
second infitanee (^)- It mav also be noticctl that the maxim 
cEumo^ be used to cxtcui] the operation of a statute hoyoiid the 
proviBiou thati it actually matca. Thus if Parliament enacts for 
A what is already the law for A and others, this does not impliedly 
change the law for the otherB [A). Bather than make an 


{ii} Moi'W'eih JfiicTjJref-iitinrt &/ (lOtb fnij ^30-^31- 

(/) C^kuhoiMn ¥. Bmikt Q- D. 52 . 

(n) Dflift >■* lFir?eTi[?reTidH [1Q&5] 3 Q. B. (C. A-Jt bnt cf. 

.VafpJBit V. [1W5S] W. L. E. 643 A,). Ymr applicatiQn 

Qf tild Tnmimi sea Ud. T. AU.-Q<iu, OBf^S] S w. h. H. 3ii at 94S 

(H. Il,), 

(A) Maxivdl, /fiJ^rjiretiifs'wa of S^atuUw (lOth 31fl. 
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implicatlDU of tkis kiiid, the court will tegflrd the atatiito as a 
u-ark of fiupererogatiod. 

The maiciiri Expr^i^Tim fatH ceiAara tacitum is sometimeB 
used in the aame oonteit as the one just considered, hut it oan 
be taken SrS haii"ing a distinct ineaning. In itself^ the projKiflitInn 
that express words put an end to imphcatinn ib obvious enough, 
but it has sometimes been used in the post for questjonfible 
purposes, particularlj that of refuemg to paj ntteniaon to the 
general words of statutes where these are fR^coinpamed by speciBc 
instances (i). At the present day it js rarely used for this 
purpose (k). 

In considering the logical defects of the liteTa legit, we have 
tacitly asBQined that by going behind the defective text it is 
always possible to discover a togiealiy perfect ^enlEalia tegU. 
Wo have assumed that the whole duty of tba courts is to 
ascertain the true and perfect tatentipn w^hicb has received 
imperlect eipression. This h net eo. however. In a great 
manlfeBtatioa of corresponding defeeta in the eententia. If the 
legislature speaks ambiguously, it is often beesu&fl there is no 
single and definite meaning to be expressed. If the wordfl of 
the legislature are self-contradietoty, it h possibly due to 
some repugnancy and confusion m the intention itself. If the 
text contains omissions wrhicb make it logically imperfect, the 
reason is more often that the case in question boa not 
occurred to the mind of the IcgiBlature. than that there exists 
with rcapect to it u real intenlian which bv inndvertenee baa not 
been expressed. 

WTiat. then, is the rule of mterpratation in such cases ? 
htay the courts correct and suppleinaiit the defectIve tenientm 
leglSt OS well as the defective lifera Icgie? The answer ia that 
they may and must. If the letter of the Irw ia logically 
defectivot it must ha made logically perfect, and it mukea no 

(0 Thei u&c mod ft of tts nmxim I» ihioi luiliriBsd by Fieldidg (T<km Jonf.jf, 
WiJ( 3, eb. e). " Tbi^-Jtckuin wat eiKtilirAKn] to tlift mwJ^rtJlkilijj hy rtiDEiqtiair 

thflt to ooTet jiDur airier ia DOV^-bcTE forbidden ; iiad he krvHw it wa* 

i. rulfc in thfi MnstTudLiou ot all laws, that ExjtT£iitum facit laeU-um, 

The Arnnn of whifth jt, ' WEdo a Sjiw^jTftr *tti dowTi plfunly his wholt mBanbc, 
wo arc pr(?i't£EtEd from tnakic^ him, meftn wLat pEeas4 oumIth \ 

UWtiTVWft of womca, bberefore^ arE in<t:OtioilEd in thfl dlviae Law, ^hich forbyE 
lift to ^WTEt our n43!ghbcur’ft (jooda. anij that at a sNtfr fttniital, hE oomluilEd 
11 to ha ItwfuL 

(JtJ See, Mi []yGT] Ch. Sefl-, 
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dificrenc^e in tldfl respect wbether the deleDt does or dneg not 
correEpond to one in the itself. Wlierg there 

iB a genuine end perfect Lntention lying behind the defect! 

the courts musE eficertoin und give effect to it; Avhere 
there \b none* the? must asceryJn and give effect to the mted^ 
tion which the legistlature presumably would have had* If the 
ambiguityj inconsistency* or oTmasion had been called to mind- 
ThiB may be regarded as the dormant or latent intention of ihe 
legisluture, and it is this which must ba sought for aa a sub¬ 
stitute in the absence of any real and conscious Intention (1). 


§ W. The Golden Kule for Aiolding Ahsurdlty 

Tt has been already said that there fixe ta'o cases in which the 
courts do not regard IhemBelTea as enjoined to keep to a strictly 
literal Interpretation, The first of these^ namely that of some 
lexical defect in the iiferct has been oonsiderGd. The second 
IB that in which the test leaiig to a result so unreasouable that it 
is self'evident that the legislatiire could not have meant what it 
has sajd+ For example* there nmy be somfi! obvious clerical error 
in the text, such as a reference to a section by the wrong numheri 
or the omission of a negative In soma passage in which it ia 
clearly required. iSut the courts wHl much farther than thia^ 
and^ in order to avoid lA'hat they regjird as absurdity^ imply into 
statutes saving clauses that have not been cvpreased. This is the 
so-called gulden rule of luterpretation (m). The saving clauses 
BO implied are generally such as to preserve the previous principles 
of ihe common law. 

Sinne a statute is iutended to alter or declare the law of the 
land, it is naturally and properly read In the light of general legal 
principleB. Thus when a statutory ordcir was made transferring 
the rights and liabilities of a dissolved company to another com¬ 
pany, it was held that this did not have the effect of troJisferring 
the employees df the dissolved company as though they^ were 
chattels, for it w^aa a general principle of law that contracts of 

{/) la U^e mterpT^tKiicm of caalratilit au Icaa thmn Jq that ed stKtutct, 
tfefira LA ta he adiw ihis diEtinclkm belw»n ibfr r^ai tbc laEant ialentiaa 
of thB pikrtLcft. Tht diffiouhv of twiltruing jk contract ariaei mor^ often frooi 
th* fact lliflt Ih^ partiitf bad ao clfcar intfindgn at all aa ta the articular 
poml, than from lb* tart rbal Ihty failed to cxprieeii an intr-ptiDn whijcfa the? 
actnaJLy bad^ 

(mj Afflffwoa v. Hflrt (IS&f.] 14 C. B- at fifian 
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pereonal ssemcfl were not capable of being nseigned (n). An Act 
proTidlng for the di^abribution of the property of an Inte&tate 
HniDOg hi^ ngart-of-kin w<v& belt! not to cortfer a benefit upon the 
murderer of the deeettaed, for it was a genam] pHoeipie of law 
that no one ooiiid profit from hig own wrong (o). It ia a Bound 
rule said ByleSn J., t\y conatrue a gtmtute in flonfornjlty with 
the common lnw% rather than against it, eicspt where or in so 
far as the istatuto is plsinlv intEmiled to alter the courBe of the 
common law (p). The jnstifioat-ion for this naethod of interpret 
tation is twofold: that it- is likelj to effentuate Uie intention of the 
legislaturep and that it aroKLlB absurd, unjust or immoral results 
and preaerres tlio broad prineiplea of the law*. Eoweyer, the 
principle is abused when it ia used, ns a m&aiiF of whittling dowm 
wiiat- was evidentlj intended by Parliament as a broad reforming 
iiieasiire. It L^annot be denied thnt the presumption of uonformltj 
with the common law bas some times been used in this waj in tbe 
past. Sir I'rederick Pollock expressed this canstieally when he 
wTOte: 

"ThcFE ia a whole feeiimce of mteTpretatic^n bett43r known to judgea 
and parliaudEJilurj- drsftBinim than to meat taemberE of Lhe Ifigislatuxe 
iteelh Sorne of its rulee cannot well be af^onaL^ for uevpt un tlio 
thLwiry that ParliaiDfiiit generalij LiLjinges the Law for the and 

That tJifl bi[iMrLH 3 of the judges ia to ketip tlie mischi&E of jtg interfcr&riice 
within the narrowest possible baouds^' (f/). 

Lord Wri^t w'as hardlj less emphatic when he eriticised whut 
liG called a tendency common in oonBtiuing an Act which 
changes the law. that is to niinimisc nr neutrahao itu operation 
by introducing notions taken from or inspired by tha old law 
which the words of tba Act were intended to abrogate and did 
nbrogQte ” (r)^ \\Tiere the Act uags wide langusge^ it may be said 
that Parliament could ncTer have intended by general words t-o 
interfere with particular rules of the common biw (a), Sphere. 


K. 


in]^Nakf* \\ Jlfffirojftffr AmaSgarnated /Jd., [1^] A. C. lOlk 

{o) Jf£ Sig$wonh, [IkKlS] Cb. BS. 

^leaser, L. J., in Inrd Eldoji V- [10^5] H 

m and Eihk» (iBSS) Bii, 

(r) V, Ford, [l-KfF] A. C. aX BiS. 

if) Aft tn VwcouFi^fM ifMiTiddflV Ckim, [ 106 ^] 3 A.C- 359 , whtrn ctBal 
iBarmng wjii InTiilmdl lipnn Lbc deniflnHtrtttioc tLjU vrlion ParbcLmant edited 
That d p™on «ljodld not be dlsqnBlifiBiJ hy set hom iba exfirflise of atiy nsblio 
funftipn, tblH djd jmI rosjn. ibat pssrBBMi cduld s\X La LBe Houbs of Lord^. 







£5^ 


S 49] 


Oil tht other himd, the draflfiinaij bfts attampted to fO&kiJ bis 
meatiiDg clearer bj giving a li&t of particiilttr applications o! tbe 
new rule and then lollowiog this liat by gen^^ral words, in order 
to mnke sure that nothing is omitted, the opurts may eut down 
the meaning of the geiieraJ words either by the oiasime 
a Moci^ and jacU cEnsare facifutn or by the 

g£ncn» rulCt the letter operating to restriet the meaning of general 
words to things or matters of the same kind {genus) as the pre¬ 
ceding partieidar words* * Thus^ w'hicLevef le^slative technique 
is employed, the Act may fail of its efect as a general remedial 
measure. However, these criticlsmE of judicial practice have 
largely ceased to be true in our own day. In partieular, the 
ejumlt'm gcmrit rule is now used with caution^ and is hardly ever 
allowerl to defeat the ohviouE iotention of Parliament, eieopt in 
the case of ancient statutes thali have come to be out of hannony 
with general opinion (t). 

Where no piittciple of the common law can he invoked to 
control a statute, the abauidity rule is less likely to be applied, and 
numbcrlesR instances can be found iti the reports in which tlic 
judges have construed statutes hi sueh a way as to create obvious 
absurd] tieSt being felt Impelled to come to such a coacluBiou by 
the literal words of the statute (»)* Also* the absurdity rule 
is almost wholly confined to the restriction of statutes for the 
avoidaiice of absurdity; it is tfitc indeed for statutes to be ertended 
on this ground beyond their express language (v). 


§ &0* The Mischief Rule 

Auuiher rule which allow^s the judges to enter into questions 
of policy in intorprotiug statutes is the ** mischief " rule. This 
takes its origin from {m), and requiras the judges 

to lock at the common law before the Act, and the miseliief In 
the common Idw^ which the statute was intended to remedy; too 
Act is then to be construed in such a w^ay as to suppress the mis- 


tbc BimSttv ObEctTmoca AtsL^ 1C77: BM V, Fifani, [lOoS] 1 

W. L. H, SfT4_ 

(tjJ To ciTa only two iSLHFtrtttioai: ¥- Lorid/eif (IJiTth ^ P- I>. 2&1 

(C. A_): fiwryc V. Sihoeh (A697K 77 L, T. aiO. 

(*) Thu interpret£Ltioti ul the phrttEo " nin^fa woman m Ui& But^rdy Acls 
to niclodE a mmrrLetd livlog npert frcun her htjabiiiid is h ruo osnlilti]* 

at judiciat tbIout. Roe v, gran-i, fl'frAl] K- B, 

(v) (I^) BCo. Bep. (U 7b. 
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ctlief tinrl advance the remedy, Aa wiLh tlic absurdity rule, 
judges vary in the extent to wlik-b fcliev are prepared lo make 
use of tills permiasmii; and^ in the instances where H^ydon't Coffl 
uaed, tills is neaily always for ihe purposes of restricting^ and 
not for extending the at>atute (ar). Further, the courts are 
hampered in applying fToflc by the restricted information 

ihjit they allow tlieniselves os to the mischief at which the statute 
was aimed and the rea&nn for the remedy. Tn seeking the inten¬ 
tion underly'ing a statute^ Finglish courts do not permit them eel ves 
consider the preliminaiy diseuBsions (called on the Continent 
frattaux priparatoircs) that took place before the enfwtmenfc was 
made law^ Thus they will not look at debates in Parliamentr 
or, in general^ at the reports of commissions to which effeet 
was given in framing the legislation (i^). The reason advanced 
for excluding the first is that the motives of difierent members 
of Parliament may vary; non conaiat that thoae who have 
spoken represent the mtentiou of the majority* The reason 
advanced for excluding the second ia that it may not have boen 
the intention of Parliament to give precise effect to the report 
□f the oommle&ion, Xeithcr reason \& fully convincing, and recent 
ca>fetf indicate thst the rule of exclusion of commission roporta 
wdll not always be insL=ited upon (a) (a). 


(x) K.Jm ViAcitirtiMtw Rhondda^j CJaim, 2 A- C. 33G at 5^^, 

(jl Sw J Tmdi^^ Co. V. /* R, Cmnmn., [ 19 .T^T A C 

145; EUtmnn f.lwfj. Lid. V, fisai] A, C, 125 ; Tramimrt rf Grnertd 

Cerp. y. Morgan, ch. 6^1 al &E1-S. There ftrs, tic^^rver, cun 

wUm the JVpdrti of OQinmkBiciiR will be ndmitii^. (ly auAi » report waa 
Id Ea^iman EhoLo^mphia MoitnalF Co. v, Complmftpf-Gnifrflt of 
[1898] A. Cp 571^ and this wm eipUinisd bj Lord Wrieht m the 
CiuA (at pp, 458-9) a »ae liFtn-re reaqrt wait tad tes lhr 
report for the purpose ol afttserlailiin'? the ml tbit iLo elatuto WM d^:3ipTleJ to 
fipm&ly, wlLbia Lbe jnroojple of This Dbcna i coneidcrahle gap 

in the gcneraJ niJc^ if the wnnn are whling to eunplciy iL Tn tbo eoruftroc- 
tion of Acts rriatiag to whal wttn fonnErly oali«4 the JHoiiiininiiiH ma™ bsTu 
Tondfld to relax thE gEnermI rtilt;. Thin in flrtriVA Coni Corp. v. JT,, [19fl6] 
A. €, 500 k at 5U3 h Lnrd Bankry rarerxed to tbE report of the Tm|jeria] Cnnlercnce 
oT 192S, id conitmiog the Bcitute ol Westminster r 1391- Sen mIho KcDofidj 
in ConitRuttanol l.aw fl334)_ IS:, and tbn sarrie writer in (1943) 
8 C. L. J. Tor a gei^erai diiiGUBElan bob D, O, Kiljrotir ia [13651 30 Can 
Bar Hev, 769; Crai«r Ltflzi (-ith ad.) tOg 

ft) Frond V. FfflfiJ. [1946] P. at 2fi-57; Eatl FiUi^miami WtntwoHk 
B^tufe V. .WiFii^irr of l\\mn atirf Colinfrv Flonmwj, [1961] 2 K. B, it 3lD 
(fl) On thi gcEieral inihjwt of Itgiafation an i Blurts nr Uw ,'ags further 
.\11hD, Lutr tn tAe (5th cd. 19S1) cb. 6; Pollisck, Fi>jf fiuoJt at 

Juritpmdrtlee (Clb ei 1, T^^ji Part H- ch. 7. ^ 

On ihc intspretitbu of ■IsItUBB bcB Od^erp on Tha CnnifnicttOrt of Deed* 
flFTd Statutes: Craiesi on Maxwell on Stafufej; Ameu "'The Inter- 

pretatbD of Statatea *' (133d) 5 C. L. J. 1&3^ D. .J, U. Davira^ I’ba 
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aftic^Je it particuJmriy Taluablm 

Fot Iho nneortaintj inherent In see WurzeS, DeJ JariiliieAe 

DeitAert (1904^ tranaiated in part in ^deffcif LopaJ .Ifei^ed [10311 
386 if.; WitliiMinii Iianguaga and the fjaw II^ 111 ri046]i, 61 L. Q. B, 
170. 203. 
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^ 51* The Authority of Preoedents 

Tn« iroportaiice of judicdal pTfcedent? has ahvuj^ been a din 
tinguisiiiiig characteristic: of Eiiglisb law. The great body of 
the common or unwritten law is almost entireiy the produet 
of decided cases^ aocuiDiiIated in an immettse aeries ol reports 
extending badiW'ards witli eearceiy a break to the reign of 
Edward the First ot the close uf the thirteeuth century. 
Orthodox legal theorj^ Indeed, long profeseed to regard the 
dommon law as cufitomnry lftw% and judicial decisions aa 
merely eYidonce of custom and of the law' derived therefrom. 
This WHS never much better than an admitted flotion. In 
practice^ if not in theoryp the comTUOn laar of England has been 
created by the decisions of English judges Kaither Roman 
law, however, nor imy of those modem sy&tems which are 
founded upon ifc„ allows such a degree of authonty to preeadeiil. 
They see no difienenee of kind between precedent and anv 
other expression □£ expert legal opinion. A book of reports and 
a text-book arc in the eamc legal oategory. They ars both 
evidences of tha law; they arc both instnimeiitB for the 
persuasion of Judges j but neither of tfaeru is anything more (a). 
English law, on the otlicr handj drawls a sharp distinctiou 
between them. A judicial precedent speaka in England with 
authority; it is not merely evidence of the law but a source of 
it; and the courta are bound to follow the lew that Is so 
established. 

It seemfi clear that w'e must attribute this feature of EugLu^h 
law to tbe peculiarly powerful and uutbdritative pcaition which 
has been at all times occupied by English judges. From the 

(ttl Thft impqrtlUWe aF rtpckrtuS dEcuiniiB bu. bciWoTflr, brtn 

m Fraact. ftnS CHrinAuT for Bcmti Lime, bo A matter of Ihi: 

wurti aF tbcA? OOaulrieA Lctid tc Attach greater nreigtlt Id the^Ir awTi. prir-vieiia 
rluciabai E-ltntL to the rictrs of tEst-nriten, a Uhe of dfrciaiaiiiL knarrn 

BS juTTipriideffee ^tHH>^md<feTlza eciMlonte, fJeefi f. 

Jiiaa porticuUrliy hjgK ^fHriiaiiiiVe autharityx Eee LipsEetn, Tile Ikictriiie of 
pTEcediait in ContiimiiLiil Lftw " (lSi6)< ^ Jml. Cpmii. (Pi, TIT) St 
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&BFlie&t times the judg-^^ of the eoortg hav^ beeti a Email 

and compact body of legal expert a. They have worked together 
in harmony, imposing tlieir o^vn views of law and justice upon 
the whole re aim, and egtahlialiing thereby a single homogeneous 
syatem of common law. Of this system they were the creators 
and autboritative interpreters^ and thay did their work with 
Little LDterfereuce eilher from local custom or from legislation. 
The centralisation and concentration of tbe administration of 
justice in the royal courts gave to the royal judgea a power and 
prestige which would have been unattaipable on any other 
system. The autliority of precedents was great in England 
because of the power, tbe skill, and the profess igual reputation 
of the jiidgei who made them. In England tbe bench has 
always given law to the bar; in Rome it was the other way 
ahont, for in Rome there was no permanent body of profesaiouQJ 
judges capable of doing the work that fias hoen dona for 
ccDturiea in England by tbe royal courts (&). 


g 5^. The Declaratory Theory of the Jadldal Fonction 

We have already referred to tbe old theory that the common 
law ifl oustomaiy^ not case law. Thia doctrine may be ex¬ 
pressed by saying that according to it all precedents are 
declaratory njeiialy, and do not make the law. Thus Hale says 
in hia Historic of the Cotnmon Law: — 

It it tmia the d^iAioiu of eunrtH qE juiticej^ tbi 7 i]gli by virtue of the 
lav;] of thi& rvslm they do biad aa a Jaw bc^Lweem the parties thereto, 
as io thif particular case in que&tionp till by Error or ottaiatp 

yet th&y do not make a 3aw piuperly m called: for that a&ly tlis king 
and parliament can do; yet tbey have n great weight and authoritj 
In expoundtiig, declarlug, and pnbliabing what \ho law of this king¬ 
dom 19 \ especially when rttch dECisLous hold a confionaTiry and con- 
gmity with icsolationEi and dcciKioiiA of fonnEr iimefi " 


il) Durmg ibE Middle Agra, aitbough ettaes wi*re reptirtrd in Ihc Year 
Books, tberr were onoBiderabLe voriacioiM between JifTerenl MSE.^ and il wiu 
Imrdry poBHible U$ cite pTEccHiEnti by DAEUe.. However, I tic law waa dctciopcd 
by tha jodgeB tbunagh tbe ftcenmaJatjon of tradilioB, ejcprcsard, far iOBtaocc, 
in ihs pracliee of npboldmg Wtain lype« of writ. Wiill tbe iotentian af 
6>f intin|f, reMrt^i atandardio^. And it beconte the Tirnclke k> cite eat 

oaiy frbm tihe marc or leca coo temporaneoaB rspCTEA but ttleC fram Ihc Tear 
15c3okA, wliich wera now aTaila blE in Btandard printed edirloioi. TtlC mod cm 
tbL'cry that prcccdcnti ore absolutely bindinKr was hardly eellled before tb« 
Elineti-rnlb centnry. Bee T, Ellis Lewifl^ “ Tbe HiBtory &F Jndicial Preefl- 
6mi*" (ISaOli -IG L. Q. R. SOT, MU 17 ikiU 411; (U?^) id ihi4. 

iff) Hale. H^irEorpi n/ CamrFlPn Laii? (1821) cd.} 
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Ha1«p however, is evidently troubled iii mkid ea to the trufl 
position of precedent, end ns to the suHciency of I he deelara^ 
tory theon' thus set forth by him, for elsewhere he tells us 
inconsistently that there are three sources of Bngiish l&w, nameh', 
(1) oustom. (2) the authority of Parliament, nnd |3) tbs 
judicial decisions of courts of juBtice consonant lo one iinother 
in the series and euccession of time (d). 

Tn the Court of Chance ty this declaratory theory never 
prevailed, nor indeed could it, havhig regard to the known 
history of the system of equity administered by that court, 
Tliere could he no pretence that the principles of equity ware 
founded either in custom or legislation, for it was a perfectly 
ofevioua fact that they had tbelr origin in judicial deejaiona. 
The Judgments of each Chancellor made law for himself and 
his succesBora. 

"It must not be forgoitea BaTs Sir Jeseeh "^tliat the 

rulEs of courts of equity mn> not, like tha rales of the rornmen Jsw, 
njppfiBed to kava been estshUshed fmm iimB immezncrisl. It is 
perfectly ivell kncwti that th^ hnve beea efitalillihiHl fitjtn. time to 
time — altered, improved, and reined from time te tireit?. In many 
ws know the nanii^ of Lhd ChancellpT^ wbo Invented thenu No 
doubt they were invented for the purpdH □! seenring: the betti^r 
sdiniTjistratiori of ju.vtice, hnt still they wers mien ted " (r). 

Both at law slid in equity, however^ the deularatory theorv 
must be totally rejected if we are to attoln to any abound onalvsia 
and explanation of the tme operation of judiemi decif^loua. We 
must admit openly that precedents make law as well os declare it. 
We must admit further that Lhis effect is not merely acddentELl and 
indirect, the result of judiciftl error in the interpratatiun and 
ftiithoritative declaration of the law. Doubtless judges have 
many timea altered the law while endeavouring in good faith 
tu declare it* But we must recogniae a distLnct law-creating 
(lower vested in them and openly and law^fuUy cxerciBed. 
Original precedentB are the outcome of the Intentional exercise 
by the eourta of their privilege of developing the law at the 
S 4 *rne time that they administer It (/)^ 


{ff] Hiikr af Cmman Law 11820 

Hr} He tiaUci Oh. D. at p. TIC. 

if} For (V full ditctiCAlaD Qf tho d«lA-tatary \hemj cf the mdiciEE function 
Dickin»a, Tht Ltaiv BrJiind Ijiw " fi™) 20 C<w. T#. Ra?. 115, 
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I 5S. Aatliaritattve and PersuaslYS Frecedenta 

Decisions are further divisible Latci two dieses, '^vhlch riiuy 
be difitinguished as atithoritativf^ aiid per&iJaeivt^ The^ two 
dilfer in respect of the kind of ififluence which they eiereise 
upon the future caur^e of the admioistmtioii of justice. An 
authoritative precedent is one which judges must follow whether 
they approve of it or not. It is binding upK>Ti tliem and exclude^ 
Lhtir judicial discretion for the future. A peraimflvo precedent 
is oufi which the ]udges &re under no obligation to foUow, hut 
which they will take into cDUSideration, aud to which they wdll 
attach such w'eight oa it seems to them to deserve. It depends 
for its induence upon its own meritti, not upon any legid claim 
which it haa to recognition. In other words, authofitalive pre- 
cadeuie are sources of luw% while persuasive pracedent^t are 

merely Ai>£oricai^ The former establlBh law in pursuance of a 
definite rule cf kw which confers upon them that efifeetp while 
the ktlerr if they succeed in establishing hiw at allp do so 
indirect!Vt through serving as the historical ground of some 
Inter authoritative precedent. 

The authoritative precedents recognised by EnglLsh law are 
the decisiona of the super kr eourts of just ice in liuglaod, whbln 
limits shortly to be stated. Among persu&aive precedeuth^ are 
the following: — 

(1) Foreign judginonts+ and more ospeoially those of 
Amen can courts (jili. 

(2) The decisions of anfierior courts in other portions of the 
British Coramonwealth of Nations, and of countrieB until recently 
belonging thorotoj for examplep Irish courts (/i)* 

(&) The judgmeuta of the Privy Council when sitting as the 
tiufll Court of appeal brvtn other members and parts of the 
Commonwealth (i). 


^fl'l CfluEm V. if. U8£l), S App, C*?, p. rd m d nV. Jtictiffp ElRBO), 

e G. P. P, p. 303i Cin-if V. Burr 0^1). SI Q. B. D, p. f&r 

n^ridp^hiffl V. ^Erffinldn, [1P32] k. C. pp. v. Hartpo^, 

1 K. B, pp. lo^-Tp ICSh 107, Bui flee ftV {18^1, 4i rh. D. p. 3S0; 

F^rnJurr V. IiySti] A, C. p. 

I /i] Pd rtf mil ij laaOli, Ob- Z), CSi; '* '* l 7 w*iii hrrtrt of iTmi | CoQ-nt. 

iLou^b e^ntkkJ tc Lhc highi'rBt irBptEtctp art n&t biadlzi^ an EngUiib Judjgeia.'' 

hi In irrotfiKr V, 5ruEI ilSTT), IQ. B, D. ^S, Ul p. OBC, it id jaiij tjy thi? Ccdfl 
of Appual, speaking df Eoch adL'ciaianE Wr ifit DCrt boiimi hj it# nutharitii'. 
blit we nL’cd tuirilET say that we ehcald tfpiU my dr-ciniciD fif lbi,l tribnuil with 
the gmteat rcEpcctH rvjaice if we CQiatd igTi'fl' widi it " 
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(4) Judidiil {iicia, tkat Ib to say. GtatemenlB o! law which 
go beyond th^ occaGiQdp and Iny dpwn a rule tbat is irreJevant 
to the purpoai; in hand, or is stated by way of aiialogy metely. 
or is regarded by a later court as heiDg unduly wide. We ah all 
5^0 later that the autborit^tive inHueuee of precedents does not 
extend to such obiter dicta, but they are not equally deatitutt- 
of persuasKe efficacy. 

Other Lii^tances of perKUEmive precf^dents will be considereil 
when we come tc» deal wdth the cLreumstaaces dcGtmjing Uie 
bind Lug fdlce o! precedent fS &0), Persuasive effic-Ency, sim i lar in 
kind though much less in degree to the instances enutueratedp is 
attributed by our courts to the civil law and to the opinions 
of the commentators upon it; also to Euglish and ^Vmerican tort- 
books of tlva better sort, and articles In legal periodicals. 

The Judicial Committee o! the Privy Council does not 
recognise any preci^dents except as persunsiTc^ jmd may even 
rehear questions uifectuig property rights [/J. 

The distil] ction between authoritotive and persu^ivo prece¬ 
dents ia rendered Gumewhat difficult by the fact that the some 
precedent may bu authoritative in ons court and per&uasive only 
in another. Thus a decision of the Court of Appeal is authoritative 
for the High Court but persuasive only for the House of Ijords. 
In other words, a deetaion of the Court of Appeal is law for 
lower courts and, aa we shall see. for the Court of Appeal Itiself, 
but it is not absolutely binding law "* at the level of the House 
of IjokIs, 

Sir John Salfrioud at tempted to solve this apparent contra- 
dictinu by diEtingubhing between persuaaive precedenta and those 
that^ though mvthoritotive, are so only eonditiouaDy. He thought 
that whereas n foreign judgEoeut is never more than persuasive 
for Englidi courts, a decieicin of the Court of Appeal is always 
authoritotive. Eor lower courts, and for the Court of Appeal 
itself, the authority is absolute; for the House of Lartia the 
authority is only conditional, A eonditioually authoritative prece- 
deni wad dedued by the learned autbor as folio ** In all 
iinjiuLiry cases it is bindistg, but there is one Epeeial ease m which 


(jj lit TraPijr/crrcd {[frlarid] Cflinpi'iiaai+Qn, A. G. 

a^lS; Bank af t, GfitfjirJ Hcule &/ Imirn, [161^] A. C. ^7; 

\\\ E. Rnlirr. "The FinaJily of Privy Couniiil D«iHioQi" -rieadb i Ctli" 
Biir its^- 307. 







167 


S 53] 


IH autliorit^' may be liiAi.-fiilly denied. It may h<^ oTemiled or 
dissented from, wheti it is not merely wreing, hut bo tilearlv and 
tierioualy wrong that its reversfll in demanded ki the mtere^ts of 
the enund odmiiiistratLon of jutsticH. Otherwise it mimt be 
followed, eTen though the court which follows it is pei^uaded 
that it is erroneous or uareasonable 

It. may be doubted whether this distinotion between perguasfre 
and eonditlounllj authoritative precedeiits can be mode Bufficiently 
prEuise to be of praeticfll use. A dccmJon of the Privy Council, 
the tiomposition of which mny be practically the same as the 
House of Lordfl. may have a weight greater than that of many 
a High Court dcDiaion; yet the hrst, according to this claasification^ 
is merely perssiagiva whilE the secooci has tonditi<uial fluthority. 
The only nharp dividing lifie is betw^een those precedents that 
abBolutely bind the court before w^bich they are cited and those 
that do not. Tf the precedent is not Bbsolutely binding, the 
weight attached to it will depend on many factors, and the uaturB 
of the court that decided it is only one ol them. 


: 54. The Effect of Disregarding a Freoedeat 

The disregard of a precedent assumes two distinct forms, lor 
the court to which it ia cited may (within limits shortly to ha 
atated) either overrule it, or merely refuse to follow^ it. Overruling 
ie eti acti t>f superior jurisdiction. A precedent overruled is 
dcfinit-ely and formally deprived of a)] authority. If becomes null 
and void, like a repealed statute, and a new principle If- authoidta- 
tiveJy substituted for the old. A refusal to follow' a precedent, on 
the other hand, is an act of co-ordinate, not of superior jurisdic¬ 
tion. Two eourta of cquEd authority have no power to overrule 
each otherdecisions. ^Vhere a precedent la merely not followed, 
the result is not thkt the later authority is substituted for the 
earlier, but that tho two stand side by aide conflicting with 
each other. The legal antinomy thus produced must be Rolvcd 
by the net ol a higher Huthority, wbiob will in due time doeide 
between the competing precededts, forronUy ovcrmUng one of 
them, nnd sanctioning the other as good! law. In the mean¬ 
time the mritter remaios at large, and the law uncertain. 

Aa wo have aeen, tlie ibeory of case law is that a judge dejEs 
not make law; he merely deolarea it; and the overruling of q 
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previous decision is a declaniLioii that the: fiiippo&od rub never 
was law. Hence any intermediate transactions made on the 
stren^h ol the supposed rule are governed by the law eatub- 
lished in tha overruling decision- The overmHiig in ratro^poctive, 
except as repirds matters that are teb judicat^Tr (If), or aceonnts 
that have been settled (f) in the me&utiine (ni). A repealed 
statute, on the coutrary, remmns valid end applicable aa to 
matters arising before the date of its repetii (ii)+ 


^ 35. The HleraKhy of Authority 

Subject to vatiDUS qualLdcations to he mentiDncd later (§ 50 ), 
every court is bound by the decision a of all courta higher than 
itself, A court of first instance car not question a decision of the 
Court of Appeal, nor can the Court of Appeal refuse to follow the 
judgments of the House of Li^rds. 

Tlie question what is u higher” and what is a "lower 
court IS not without dlfBeultles, Clearly this relationship exists 
if there Is an appeal from the lower to Ihe higher court. However, 
it tTiay even if in respect of the portieular matter there is no 
appeal. Xo appeal lies from tlie Divisional Court of the High 
Court- Ui the Court of Appeal and House of Lords in crimanftl 
caacs. yet thu DiviEiooai Cnurt would certainly regard itseif as 
bound hj a pronouncement of the House of Lords fa). Four 
question!^ tliat call for discussion are whether a High Court judge 
is bound by a decision of the DivtbiouaL Court (in which oormee- 
tion it will be eonvenietit to conaidor the preliinmaiy question 
whether he is bound by the decision of a fellow-judge of the High 


T^i,i-prjioiK V. St. Cclhge, ^o-mbn^f^r!, [1919] 

Ct D€rrick T. WilliamM, 11939) ^ A, E, Ft, 559; 160 L, T. 569; 55 T [4 E 
676 . 

(J.i licmJtfrjan V. l^'‘alcnPnfJt4r Co, (1335]« 1 T. In, R, S20, 

ThiJi beenuHs nt ibfi inJfa tbM money paiii under il uiiitukv of Ijlw tinnof 
W ri'«iTHrr-d back. Lord DoSeridffe’i dt-nial in the iotliiEit ttat thira 

was a miElaEif of law c!aniiat Vm iHpfHjrtiNl, 

Pil} In the Putled it hnn held that where a BtatLita U rtn-t ht'Eil 

^rvkil and laiur ^alid . th& lUatina iloeM ODl apply to trmciEBctinnfl i?nr<-red intn 
iM’Inrc' th(j later dcciiion; iW I'^reemack, EellmaetiTi^ Operation oF Dficiniana 
(ItUS), IS CoL Li. Rpv, S3lj+ CArdnzo, N'alure ojf l/tji /gifroinJ Pr^r/Jrf, 147. 
t'r., aa Ir, thn pmhIbithKn of eJ pan /Ajc-lr penal Ji.™1ation, State v. Lonnine 
iUU6>, ~im Mlhik. 125 i G7 Sp, £K>3, 

I ft .I InterisrEtalion AnU p. S3, 

[o) UtileTSb, at ll^aE[.^ tho HwUW pF L>orda had sphsld a Eonviction And Iher? 
wmm particularly atrang TEawnu for thinking that the matter had f»l bn’n 
properly k-Pnaidcred—a Kimi?what academic ilualificalum. See below, p. 10J. 
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Court), whether r±ie Ditrifikuiul Court m batLud bj ihe Court of 
Appetil or Court of CriiiliEiiJ Appeal, whether the Court of 
CrilT^inal Appeal ia bound by the Court of Appeal, ojid dually 
whether administrative tribunals are bound by decisiona of the 
ordinikry fjqurtfi. 

(i) It is quite carnmon for a ]udgo of the High Court in 
doeldiu^ a easie to refer to a previous deoisiou of the Hi^h Court 
and to say that he is bound by it-^ However, the remark of a 
judge in following a decisicin that he is bound by that decision 
may be BU^pect, beeaiJBe if be sees tio reason to dissent from the 
previouB ease the question whether he ifl boimd by it is not really 
m issue. The true rule of law is that ono High Court judge 
ciuinot bind another, and this rule ia insl.o.uoed by a line of cases 
In which judges hBve refused to follow precedentij of their dw'U 
riiULk^ or have declared their freedom to do so {p)+ A judge n^ay 
ovcii refuse to follow a previous deoision of iuB own^ saying, wdth 
Bramweli^ B., that “ the matter does uot appear to me now ai 
it appears to have appeared to me then/' (g). It need hardly be 
said that such refusals to follow precedent are unusual, for on the 
principle of judicial comity a court will usually follow the decisions 
of its predecessors, so as to avoiii coufricts of authority and to 
secure certamfy and uniformity In the administration qf justice. 
If u High Court judge refuses to foLIqw a decision of another 
High Court judge he does not and uEuinot overrule the earlier 
decislDn, becauBB overmling is the set of a BUperior authority. 
In such olrcLitnsUiUceB it remains for a higher court to settle tlic 
iintlnomy: meanwhile, both decisions, though cDnlradietoiy. 
remain open to be followed, even by an inferior courL Both ere 
" law^ " in the Ecnse that either may be followed, but neither Is 
** liiw in tile sense that it must be followed. A county court 

TnpEiin«fl nrej ^fyn^jur, [ISJJiT] 3 All E. IL -iCifO, (*Dnls iial 

tmroduad in [laa?] a± Ei7l}: Rf HiUajf Drak^, [IQJlJ Ch. 33S; ^ R. 
CtmtmrjE, V- AnU- VmJfeUion .Sanul^, .[1W6] 2 All E. H. &-2a: Rx p. Spcculand, 
rifl46] K- B. 4a, It 4a; V. Strmn, [1931] 1 T. L. K. ai56, at B62; 

O^Tard-LoBT V. Drenrd^ZjOfc aitri [19^3] P, 273; SrtRt- 

iTienl. [lariB] Ch. B3, mx lOOj for MffErtipoWan i>iMlTici V. 

Oo'PTH’rafujn, LltlDtS] 1 W, Ij. tu 1113^ ttt 1115; Ervurt v. CvnsfiiiffTj 
PadjTc SdBQHMAcfjjT, fjld., [ISofil 1 W. L. H, llRl, 0,1 1106* In Hettchtnl v. 

rf .4nj4ini, [1340] 1 E. B. lC5n l^ivlc^r, J. he thtn w^if) 

pained ap|ilBiUso bj to {oIIdw iho boid dcclEicin Iti £3rainjj?<rld v. Br /. 

Lid. ^937], bl T. L. R. Li, und Iq-nDriug Ottff ?. BdlEcin jfr .Vprn^n 
Lid., [1936] 2 K. B. in bi]tli at whiclu it lii]ppci]tni+ be li-id heed caimitfK 
on thfr 

iq) V, Sfyj-flp 30 Xj. T, 7f!t. at 106. 
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judge, for eKftmpIe, woult] not be boupd to follow the later High 
Court deoi&ioo; he could stili choose to follow the earlier. 

Jufet as one High Court Judge cannot bind anothco-* ho, with 
mucb stronger reaaop, a High Court judge ctmuot btnd a 
Bivifiinnal Court, cM^nsialing of two or more High Court judges (r), 
Horei again, although the DiriBitiiial Court can refuse to foUow 
the earlier decision of the puisne judge^ it cauuot overrule tliut 
decisiDii; arid another puisne judge may prefer the judguieul of 
bis brother to that of the Divisional Court (;i)+ 

It would to follow from what has just been aald that I he 

Divisional Court is not regarded as Buperior to a puisne judge in 
the judicial hierarchy, and, if bo, the Divisianjil Court eaxinot 
bind a puisne judge. However, the law, except in ode itistalice. 
is not clear. The one instance is in respect of matters of pro¬ 
cedure, where the detennination of a puisne judge is subject to 
appeal to the DivisiouaL Court; here, since there is a relation 
of soboidiuntion between tha single judge and the Divisional 
Court, the decision of the latter w^ould clearly bu binding on other 
judges in like cases, Chi oriliimry questions of subsiimtive lavv, 
however, no appeid lies from a High Court judge to the Divlakinsl 
Court—the appeal is to the C-ourt of Appeal, or in crimiiiHL 
mailers to tlie Court of CrimiimJ Appeal. Tt is perhaps out finally 
settled whether, on such questions, the DlvielonaJ Court is able 
to bind single judgEs of the High Court, where there is no con¬ 
flicting authority. Since, us will he showm later, the Divisional 
Court is bound by its own deeiBiuiiBK so that two judges can hind 
two judges, it would seem to follow^ as a niatter of logic Thfit 
twcj judges ought to be able lo bind a single judge; and this la the 
view iiamdlT taken (f). But against tills it may be said that the 


(.r| B. V. irflilirtiip e£ p. E- B, v. E7. E. 

TdTtaliiiUt^r Co-. Lid.. [IIMSJ K. B_ G55: hm lee, for B forpiRr viaw, Winiitir in 
CItJ45), a -M. L. B. at 

(ji) f^Iderlon V_ LK K. TotniiMutof Co., Lid. fiaiEh 61 T, L, B. 6^; □□ 
appeal r na^ei n7 (C. A.) 

rpJ/fljje Main Ltd. V. &ttam9 [lOOi.^L 5 Cdm. Cat. UlC, at 

Pohee Authorilt} far fltjd'dfirr/tfiid V. ircrijan., [ItllT] E. B. Eti!, at 
846; eL u AI, L. R. -Siie-SSa, 11 M. L. It. OtV In Chartdm V, hbfandU^n^ 
MaUf^t Ca^■^ Inc., [l9Gil] 1 E. B. «t 243, Dcrtm, J., iH4iih I ettn dscidfl 
ihii insi sjucaliDH at dllo). Ic Podar TradTinji C^l.^ Ltd. v. lbs Divi^ 

sioDa-l CoLirt AiiBwered the Haine i^Uiettinn Id tlid nt^ntlTG. Whether ur noL I 
am tfcEnically bftiinti by a deciulnn df ttiP: Diviii^inal Court, I pmpniic to follow 
one HU a" irt-jeni and mithnrUativB omitouTicement on the lawt and I ha¥e 
rtr.it, llLGrefore^ InTited argmoent on it. ' The CWt Urslit up to tllo Cuort of 
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High C<iurt judge sitting as a judge of flfst mstaiice htts n liLfferent 
jurisdiction from the Divisional Court sitting (usually) as an 
appellate tribunal £rotn courts below the rank of the High Court, 
aiiii Lliat. since his relation to bis brotlicr judges in the Divisional 
Court is one of equjilitj tmil not of subjection, he ouglit not to be 
regarded as strietiy hound by their decisions. This opinion is 
further supported by the fact that tbo Divieionjil Court coimoi 
overrule a decision of a judge of the High Court, but can only 
create a divergence of authorily. But, bo^vevet tlie iheoretic-al 
question may stand, it ia Ofdy on rare nccjisions that a High 
Court judge will consider deporting from n precedent m the 
BiviGionn] Courts 

(u) Is the Divisional Court bound by decisious of the Court 
of Appeal? It is eo in civil cases, whero an appeal lies from the 
Divisional Court to the Court of Appeal (a). On the civil side, 
for example, a DiviaioQal Court of the Queen's Bench Division 
hears applications for prerogative writs and orders; a Divisional 
Court of ihe Chancery DivuElon hears appeals from a County Court 
judge sitting in bankruptcy matters; and a Divisiotisl Court of the 
Probste, Divorce and Admiralty Division hears appeals from cases 
decided by justices on tbe eivii side of their summary jurisdiction, 
such as separation and maiuteriance. Iti all these instances^ with 
ono exception, tbere is an appeal from tiie Divisional Court to 
the Court of Appeal, aud thence in the usual way, with leavek to 
the House of Lords- Accordingly, the Divisional Court is hound 
by precedents decided in the higher courts. Hie only ease vihere 
there is no appeal from a civil proceeding Ln the Divisional Court 
is where on application Is made for a prerogative writ or oitfer 
and the facts on which the application is based ^ow that It is a 

Alrpeal, wlkich did oat GCmEUEnt on eIje le^Lnu^l jadgs'^ fiulura lo- ar^iunEiatL 
U may bn retplicLful kv iubmittGil tfant if bs waa cut bGiiinil by iht dECuiaU □! 
thE DlviBsatUil Court ^e almcild hnvo iavitod Krjy^uiuiiiit, 

{u] ft. V. !^^D^^Aun1bcpian4J Comprnirafian Appr.fii Tiiiiictial, 1 K. B. 

711, ut 7'^^- fhimillLrEt,. tbE! C. A. May is sBch e-abeb f^verrulfi ibc* D. C. ^ 
Chnndrir /^'brandtfffit-.UL'^icr Cu., [l^t] 1 B- ^40 (C^ A.)- 

Tho mlG BEEHL'; tv h4tv« bEcn oVf^rlackEU io ^afibiRikrjf V, [1929] I 

l\. B. 24, wbEie thu D. C. did sliE hnld jitiirlf houad by a declEiQD £>| ihir C. A., 
ll(.GrG bEidg cCCtlbtiUEi tbs JO, C- Ihn BaJua point. In fiCL, 

Jiim-GTEr, die rlrcioiDn tjf tbe C+ A. Toa ftjt]i*¥rEd, 

Bcfoni less nppealit tmin Coitniy Courts wEiit drat tc lbs D. C. and tbeoce 
to the C. A.; bow Ulflv pn dinxt fc I hi? C. A. Notwithitiinditig ths change, 
the C. A. w\]\, if n4?<eaHiLry, uTcrrule pr^^193d dot^sBiDnE cf thr) D. C., 
if they Mantrr(?fi tiJday, Ti."oiild cot to th* D. C. Sea Ciurki: v^ fffant, [1^301 
K. B. m (C. AJ. 
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crimiDBl cause or matter This occurs where ei writ o! habeas 
corpus IS applied for an behalE of a person charged with crime, 
Althou^ the application for a habeas corpus is itself, strictly; a 
civil proceed illy, it is in these □ircummtonees, accoDding to the 
authorities, fiufficiently affected with a criminal chatacLer to be 
a criniinal causrC or matter within the meaning of the section 
of thp Judicj^ture Act barring appeal to the Gnurt of Appeal. 

On the purely criminal side^ the Divisional Court of the 
QueenBench DivisEDn heara appeals from juatices in potty 
sessjcins. The appeal is by way of case stated ” on a point of 
law, and, einea it is a criminal cau^e or matter "'. there is no 
appeal to the Court of Appeal, or for the matter of that to any 
other court. Iei these circumstances a question is capable of 
arising whether the DivisiDnnl Court is bound bj decisions of the 
Court of AppeaL It is possible^ even In a civi! case, that the 
Court of Appeal might decide a poiiiit of crimmoi law; or it mightr 
have to deuide the eOdstruction of u etfltute which has both eivil 
and crimiiml aspects. Ls the Divisional Court, ayerciming its 
crimuml jurisdiction, bound by thi3 decision of the Court of Appeal 
in civil litigatitin? In one caBe the Divisional Court gave an 
affirmative answer. Lord (ioKidardr C. J,t Baying— 

It is perfectly true that that Judjm^ont [the precedent in 
the C-ruirt of Apppa! J w^as given in a civil action and the case we 
are considering is a Criminal prosecution, but where it ig a case 
of the true construction of a eection and of what in relation to a 
particEilor section it is necessarj tp prove to show a breach of the 
factory owner's obligations, iu our opinion n judgment of the Court 
of AppeJ-il is just 05 binding on this court, though W'e may be 
considering a criminal prosec uLIoUh as though w^e wore trying 
a civil aiifcion 

This dictum was uttered in a case In which the Court of AppcEil 
had con^tro(id tlic statute against the factory ow-net^ and there¬ 
fore In fi Berise favourshle to the proeecution on the criminal 
olLEirgF.* All w^iil bo shown, there jg a rule of somewhat uncertain 
operation, laid dow^n in J£. v. Taylor, whereby a precedent is not 
aiisolutely binding when St operates against an uccuRed person 

{r} Now Wm Supcemn Cemrt of Jiidkatare (C^bKlidjUjoal Act, IKS. a, 

(ii?) Carr V. MeTcanlilf fVmTiM Co., [IMUI 3 K. B GOI *1 fiOS 

(D. C.1. a. 9 M. Ir. B. ' 
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58j; xhh rulii was uot c^nsidi^rtsd by Lund Goddiml ou tbe 
oeco^ioii just referred to. Since the Bivisiciiial Court h tiic £jmi 
ajij>ell&tie court in crirnliKiJ c^isfs wkich Btort before magistratea 
in their surnn^ary jurisdictionH It would Bcem to be imfortuimte. 
if that Cijurt is absolutely bound by a pniiiouncement of the Court 
of Appeal in a civil caae^ openvtiug against ike defendant to the 
criminal charge, which the Divisional Court now thinks is wrongs 
Tiius question canuoi be regarded as finally settlecl. 

As remarked before, it oflen happens that a judge who i* 
content to follow a precedfint will assert that he is hound by 
when if he hail wifihed to be free trom the precedent ha would 
have asserted the contrary, or at least found a reason for refusing 
to apply it. There is a well-known deelskm of the Court of 
Appeal {x) inicrpreting a penal statute iu a sense favourable to 
the accused- which has been consistently diEtingnished " and In 
efiect disregarded by tba Divisional Court. 

A similar tjuestinn. miiy arise whetliex the Divitiioiml Court is 
buunJ by deciaions of the Court of Criminal Appeal. slthough un 
apfical lies from the firdl to the second. Botli these courts consist 
of judges of the High Court, and it is difficult to see why them 
should be any subordiEiation. The Divisional Court hsa expressed 
the opinion that it is bound by deoisions of the former court bar 
Crow'n Cases Keserved (jih which was the predecessor of ihn 
Court of Crimitial Appeal, but evon this may perhapR he regardeii 
a* not hnaily scttlfid f Once again the principle of R. v, Tflyfor 
is In issue. 

(iii) Arc decisions of the Court of Appeal binding upon the 
Court of Criminal Appeal? This question will not geiaereSly arii^e, 
the Court of Appeal having civil juristilctiop only: but it is possible 
in exceptionaL eircuinstances for the same point of law to come 
before both eourtB+ The Court of Criminal Appeal coneista of 
judges of the Queen's ‘Bench Division of the High Court, while 
the Court of Appeal consists of judges who are superior in rank 
to these Dlgb Court judges (other than the Ltord Chief Justice). 
But this does mi> 1 mean that the one court is inferior to the oilier 
foiitn the point of view' of the doctrine of precedent, and the 

(x) Lciiirilk V. RvbffiSr [ItieT] 1 X. kob WiLllami,. tJfimiTt^aZ Lair.' 

Pud!, 607. 

(xr) Hawke V. [19031 ^ 235, kE '333. 

j|fji For dhouMidn wo Wiint»*r in 9 D, it. SSMJ-Sai- 
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positiGii iss that iieithBr can bind the other. Any conflict Ijfetwn^o 
them L'an be settled only by the Hou^e of Lords (jr). 

(iv) Are administralive tribunals by the decifiion^ of the 

Hj“h Coutt^ Court of Appeal or Hou^e of I^orda? ’Where appeoJ 
lie^i to the onlinarj' ootErts, it seem^ aufc to predict that they wllJ 
follow the decislijns of thesie courts, for otherwiise their determiiiiL- 
tiooa will be overruled. For e^ampic, there ia an lippeal from 
detemmitttjoTiB of the Peneiona Appeal Tribunala to tbe TTigh 
Court in Lngbind or lo the Court of Session in BcntLandr arul 
aceordingly the tribuoiiltb foUow the dcciBiong of these courts. 
’SiMiat L£ there is a ccmllict betwt>en the Higb Court and the Court 
of S^s&iou? Denning, J, (a* he then was), ruled that the tribunal 
should then follow the Joter decision (a). He also held that when 
a High Court decision on ftpensioD.s appeal had not been followed 
by the Court- of Session h it was his duty in a later appeal to follow 
tbe Court of t^ession, as having pronounced the later decisionr 
unless there w as a strong rea&>n to the conirary^ and p^irlicularly 
w^here the decision of the Couit of Session was in favour of the 
claim. 


Where no appeid lies from the admin istra^ve tribunal in 
quostiem. the High Court no control except through the pre¬ 
rogative orders in caae of evee^s of jurisEltctbn, violation of the 
rules of nutura] justice or error on the face of the tribunal 's order. 
Consequently, if the trihminl ntfuses to follow the decisions of the 
ordinary courts of law, and docs not embody the refusal in the 
reafion_s for its order, there is usually nothing tiiat these courts 
con do about it. The qiJcation is of particular importauca with 
tha new statutory tribunal set up to determine claims to compen¬ 
sation for iudiistrial injuries. The National Tcigurance [IndufltriaJ 
Injuries) Act, IfW, gives a right to compensation in the case of 
an accident that * arJaea out of am] hi the course of the employ¬ 
ment These words have been the subject of much interpret 
tation by the ordinnty courln in the context of ihe Workmeri^e 
Compensation Acts, ond various legal principles have emerged. 
Will these priuoiples bo followed by Llae new tribunals? Tlkeir 
general practice is to follow them (b), but it is nat clear that thev 


(»} Ihe oonflbt hetwefiE A: Lane^ Lf4 y Chiliott oX K h 

aOOp nod Ji. ?. [I&MJ a K. B. waa MsiWtd hv Ihc 

in Thumt V. V T. A., [lailT] A. C. 797. Cf. C, A. A. ^ 

(a) Mitmfrf BetiJnonj V. [1[M8] 2 K,B. 153 

(b] ^ Sefl Ssiif-om in (195t)p 17 M, L. E. 10T. 
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thtmselv&s as abi^oluteJy bcuQLJ to do bo. 1q fevour of 
the freedom of the new tnhunals, it may he arguod that whereas 
fotdierly n ileeisioTi of (lyiy) the Cksurt nl Appeal could be upset 
by the Hou^re of Ijotde, if (be nru tribunals are bound hv former 
deei^ion-Ej^ I'd thr* Court of Appeal there will he no possibility (short 
of le^latiod) of reotsfying riecisioofi of this court which are 
out of accord with present iJeas- 

^ Ffet^dents In the House of Lords 

The rule that a court is bound by the pronauncementfi of courte 
superior to It in tlia hletercby ia simple and IntelligiblB. English 
law has- howeTcr, gone much furthert it having been settled. in 
comparatively modem times^ that courts in the upper levels of 
the hJerarchy are generally bound even by their own decigious^ 
This rule applies to the House of Lordls, Court of AppeaI^ 
Illvlsioiml Court (and with & very large exception) Court of 
Criminal Appeal. We must first consider it for tha House of 
Lri.irdfl, 

In the first part of the niuKfceeuth century no court was 
absolutely bound by its o%vn decisions, or at any rate there was 
no Ufibn'ilten practice to this effect- In the year iS40, Lord 
Brough am ^ Ilia Loni Chancellor, ^id that the judges, in 
deoiding important queBtitmi?, shoidd adopt fclie couted, when thoy 
hnve gone wniugi of at once, Lu an open and manly way, retracing 
their steps, rather than persist in (heir error (c), WTiether the 
Ho use of I>ord& bound itself \\m still a subject of debate twelve 
years lat^^r. Lord St. Leonardo. L.C., telling their Lordships that 
you Eire not hoiiud by any rule u£ law which you may lay dow'n 
if upon u Subisequant occasion you flhoulil find rensoii to differ 
from that rule; that is, that this Hou&e, like Dvery othor court 
of justice, possesses an inberent puw^er to eorreet an errur into 
whieb it may have Fallen(d). Hut Lord Cumpbcll, giving 
judgineut in the same case, dLsrigreed: this House he ssaid 

“ eunnoi decide flomething as law today and decida differendy the 
srunathing ag law tomorrow j bt^cause that would leave the in for tor 
tribunals tuid the rigbEs of the QucEm’s ^ubjueta in a state of 
uueertaiuty Lord CumpheJl caused the Hou^e of Lords to act 


I cl* Bi>!f wAiiif (n V- roKdfifJ', 7 C!. A B95, hi ^2^. 

Uh V. HiittGn {ISSC), n H- L. C. 34}, tl ^*9. 
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upon his opiuion in 1R61 (p). And in 189B. in LciwJofi Sirtcl 
Twtriwuy» V. Lond&n County Coiincil [f). the disfcatientfi w^re 
finallj qupllpd. Ever since then the House hna been held to bind 
itself, 

Tlie eituatioii has not gene without adverse comment. Polkick 
wrote that " no other court of last resort In the world, it is 
beheved, has fettered itg own discretion hi thk waj. Certainly 
the -Judicial Cordtuittee of the Privy Council has not'' (g). The 
rule has also been powerfully criticised by Irord Wright (h) and 
l>r. Ododhart (i), 

WTiatever may be thought of the rule as applied to modern 
decisions, it can hardly be said that all the old decisions of the 
House are of high intriusic autharity^ Originally the Hous? of 
Lords^ falling to distinguigJi between ita legislative and judlcud 
functions, objected to publicntiDn of Its proceedings, even when 
sitting as a court {j)^ and all that the earlier reports contain 
?g a stalemenb of the fftotst the arguments^ and a note of whether 
rho appeal w’as allowed or dismissed. They do not give the 
opinions of the Lords, baenusc these were speeches in the House 


(|0) FtfapWJjrh y, fl H. L, C, £74. Lonl WeattiUTy iu 1600 referred 

to ''the irre'Fvritisye Rni^ tiJkcbiili^cablt qutihly tlmt to * dEcklmi faf 

XW of tiOrtlH iHiU* V. Rvan/ti fll L. J. Ch. at IGU), 

(/> [ISBtij A,^ fl, ;^7fr. Sec furthE’r, an ttui hiatory, tbs argatnoUta in tL[« 
cnac, and idd: Rjf. v. Jackian (3S7T), 3 1pp. Crj. at £013 j 

Main CflFiVrj T, 11 App, Cm. al 134, in botb of whuih iLe 

Houfte was said Uj be bfHJnd. Bte "Cnarally Jjamldn in (lOR), 63 iundirdf 
Rrvkm^ 2311. It BMma thqt ihc Coflnmittee for PriTiSe^ of Eha Hnuae of 
L^rda is alao bound by ita own JwiFUQUtj Vveeuntest Rkamid^^s f ISWai 

2 A. c. 3:30, nt ^ 

Lfl) PrefHcc to wsl. L^fi uf tllR Rrviwd Repurta. That tbo Apj^tlalB DiTUEon 
oi ib« Supreme Conrt of South Alric* ii aoE bound by iU nwu deci^^iana wrj eiuI 
decided until Famj V. Afmufer of fJir fnfarmr, [1S5£] f‘J) 8. A. 4!2S {A, [>A 
fTB&il] I T* L, E, 1245. Tba ottitwdf! of the Iriab Supreme (roun tm nut olmt ' 
(1U63) 69 L. Q. B. Sd. J- • t mm. 

PoUock repeated bib mw In bla First Foot of Juntprudence, fith ed. 333- 
“ On the Glliet ftida it u flaid that certflinty in ibe rulci of Jaw t^T which men 
haTU lu roidc tbpmiM:lvc& ii of fTEaler im|w-rrance Iban nn-ivEn^" nt Ltn? rule 
which ii nwt in itudf or moat jo^ficnlly burtnonionH bi part of a ijBtBEn, *niia 
EeGuiH a Riood r«A»n why ■ court nf dnaH Rpftoni Hboiibl tmt decide withoqt fulE 
doliber»tioT>, and ibould bo alow to diatorb my dnciriTie ii baj ajuie biid down 
or upprmi^t hilt liarJIy a ■umnient roagon why it Eboidd diBolaim iut pnwer 
nf oorTcetliig iT» own oiron in caec of need,'' Quorinir thi* pAianaE w iiti 
tpprovAh Dr. GWMri eaid: '' TIjctp ia nn obvioiu tntSthtiii bptwees rigulLtr 
ufiil growth, and if a|] the emphailf La pEaced on Ahaolulely binding casea ihrii 
the law tnseB tbo cu^ty to adAfpt itftctf to the ohangin^ apirit flf the ttinw 
whif-b kma beiic de&o^ibad #a th^ Hfc of the Irw- (64L, q, 

{Ai (1042) 4 T-ni^. of Tniunto Ij. J. 247, reprinted in a^tS) 8 C, L. J US 

(0 aU47j 9 C. L. J. at 34tiMlE0. } un. 

Ijj aiBaaer+ Tks Judicial O^cr, 126, 
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wihieb not to be refK>rt&L It was not until 1813 tbitt 

a full report of Hous^ of Lords cases was pubUsbed by Bow. 
8f>tue of the pn? 1813 cases have occasioned perplexity, and the 
flh^nce of reai^iiitiig has virtually turned them into dead 
letters (ft). 

It followB from Ibis that the effective doctrine of precedent 
applies only to cases decided in the House of Lords within some¬ 
thing like the last 150 years, the period when reasons have becc] 
rt-ported. Even this length of tinio has been sufficient to sluiu^ 
certain stresses and atrains in the working of the doctrine. 
Inevitahlyp certain decrEionfi are seen in the hght of exjHsrienee or 
of mature consideration to be bad- Their number at present is 
perhaps not very large, but it will gfo^v with the passage of years 
and accompanviug changes in moral ideas. Moreover, as time 
g^;^e 3 Qdp some of the earlier decisions of the House will relate to 
a state of scciei^ that becomes Gaiitlnuously more anliquate^L 
This is parfieularly important in commercial mattc’ra, where 
custom is still somewhat fluid. The present rule, laid dowm by 
Lnrd Wright^ is that a binding precedent cannot be disregarded 
on the ground that it was based on industrial and social eonditions 
that have changed [f). 

Another sourco of difisatisfoction with acme of the earlier 
decisions ia the poverty ot legal learning in the old House. Lord 
Eldon, as Lord Chaneollor, heard cages not only in the House of 
Lords hut in the Court of Chancery, atid appeals from his decisjou 
in ihe Chancery would come before him in the Lords. The 
quorum of the Huuae of Lords wag three, and the other two 
members of the court would he lay men, “ dummiae " pressed 
into Gervice. Lord Eldoa would gtve judgment first, and there is 
no record of tha two lay peerg ever having dissented (m). 

During the second half of the nineteenth century an effort 
was made to increase the kgid elemEut in the House of Lords 
for judLcial purposes, and there were usually two legal peers to 

iftj Srt, Ijinefh Late af NAineJf, Willianu ia McElroy, Ijw/hw- 

o/ hcr/cmiW ttfd, 115. 

(J) Radelifft V. WibLJe Motor Savicff, [1^30] A. C. At 

M S« LfOnJ Wright in (1943^ 2 Current Legal Probhmi^ 3 H eeq. Tho 
proclicfi CjT Jlftlfing the juJ^ca io idviffie the Hodfc of wm duc' to Llic fact 

that lay peen onjpniillT Imk pun in Lhs dpctEion. CT. (13-16)+ L. Q. E. ^ 
as. For iome at ibii idlivlticfi af oon-juawiiil p«ri an tho htjnntitr ff uppHilfi 
Ut ihe old Ifouafl of liOrdt ■« Mcgnrry, AfiJctfiFan^ ci Lair, 11-16, 
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appeals. v. Fleteher (ii), was decided Bt two 

peers, Leid Cairus ami Lord Crfuaworth. The Appellate Juris- 
diction Act, 1976, which allowed Ihe creation of life peers aa 
Lords of Appeal m Ordinary, confined their number to two, though 
there might also be the Lord Chanoellor and peers who held or 
had held high judicinl office. The number of Lords of .Appeal 
in Ordinary has since been raised to iiiiie. 

It seems tliat all the old decisions of the Mouse when It whs 
composed of only one 6r two kw lords are atiU fullr binding where 
the reasons for them are reported. 

Although the Mouse is hound by its own decisions, it can 
distinguish them, and the result h much Bubtletj. Goodman v. 
Matfor of Salliuih (o), which decided that a gift for the benefit of 
the inhabitants of a locality was charitable, has been so distin¬ 
guished that it ia now " authority only for facts that fall eicflctly 
ivithin it ” fp), whntover that may mean. Uradfey v. Corritt (q), 
on "clogging the equity", was diatingukhEd in KTrfjUntfcr'g 
Cmc (r), bat Mrofesaor Manhiny fails to find any satisfactory 
distinction between tlietn and suggests thiit tJtev simply repn- 
sant opposing views {s>. In Benkam v. Gambling ((} the Hdubb 
obviously repented of its earlier decision in Ho«e v. Ford (a), but 
all it could do was to water it down, taking a hJeak view of hiimfln 
eiistenee and fising the derisory figure of £3f>0 a.s comprnsatinii 
for a young child's loss of expectation of happiness by premature 
death, ffeynmn v. Dam:in% Ltd, (r) ia another’instance of 
cnvalier trestiuent by Ihe House of its earlier deeision. But 
perbapg the best illustration of thq method used by a progressive 
House to cut its own fetters la the Fibro«a Cane (fr). The question 
there was whether the House was prepared to overrule Ihe 


tilL ^ there wai no qiiDnim 

for toe deCMian of tkua osm : ire Megtfty, op, ei(., 313 , ’ 

(a) {1682). 1 .^pp. Cu, m 

((!l EIWBJ a! C. 2C3. 

(r) [1014] A. C. 35. 

(#) Eiinpt in Eqaity, Hl-tO; Modem EqtiHi/, 5Hi ed. 400-111 
W 11041] A. C. 1,5.7, 

(tl) [1037] A C. S'lS. 

(v) [1942] A, C, SfiCj see {10421, fl JJ. L. H, Tfl, Yei othpr einTimUa 

ODomcafod npoD in (M&2), 66 L, Q, H. 007 ei «,.• (10541, 17 M, L i2M 

tiwaj .A.'V. t'airfcaffii Lam,on Combe horboaj. Ud.. 
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of Court of Appeal giYen thirty-eigijt yf Are earlier id 
r^anef^er V, iFatsfer (j:). Id Chandhr \\ the Court of 

Appeal had held that monej pftid id fwJTODce under a cod tract that 
Wft^ rtftetTvaiti& Irufitrated could not be recovered back. This 
deci&k)n was approved by the HouEe of Lords in the Fr^inc^i .UanNc 
Casr (j^), hut It met with a coftsiderablc omcitint of adverb* 
criticism, not only inym legal writers, hut from the Bench- It 
therefore became a matter of speculatioti ^vbether Cftaudicr v. 
U'rfeffrf would eventunUv be overruled by the House of Lords, 
and the chief element of doubt aas whether their X^ordships would 
hold themselvee hound by their ot^ti decision in the Ffcnch -Wanne 
iJnse. In tlic roEult, when the question again otorg before the 
Houac of Lords m the Fitmflit C/i'andfer v. Wrbvii^t was 

uverruled, some law lords Ignoring the Frcfic/i Afarinc Co^ci and 
Others subjecting it to spurioue distinctions 

When thdr Lordships" decision is on the construction of 
legislation or of a document, it is easy for any court to depnrt 
from its spirit by oUeging that the decision was on the particular 
words there before Lhe House. Thug it seems from a Privy 
Council dcelaion (o) that the mnuh-eritioised ease of Livermd^c v. 
Andenon {&) wHl not he applied in time of peace, and from a 
High Court case (c) that ,^ftf lr&poh‘tan Asylumi ZKfifrierf v. Hill (ri) 
wih not be applied to modem statutes conferring gi^vernincotfll 
powers. There are other iiistaneea where oven lower courts have 
shown only qualified respect for decisions of tlie House: thus 
FoakcE V. Beer (c) was dietinguished out of existence (as was 
at first thought) by Denning, High Trcca Case (/), and 

it Bcems that TFc?d-B^untfcll v. Stcncn-s (^) wdll only he followed 


(ai) [1904] 1 K. B. m. 

tp) [19211 S A* C* 494. 

(i) S M. L. E. 41A8, 

(ij Ndttu^ii T. flOSl] A. C. flO; eh Je ^raiih in (lOfil), 14 

M. L. E. 71. 

{if) n949] A, C, whEH tiin wi^rda it tbc 3«Teiarj' ar haa 

rsaHrtnnbSe to hcljtni" wcte interjtrctc^ Sri jf they retul honeilly 

bEUEi^et 

(ff) V* j?pri?tifon Gorpn-tr [19U9] I X* B. M* 

( 4 ) (lasih 6 App. CdB. 19S. 

ts) 3 App, Cas. e(Mp, SettcUd on the La*r □/ CowilTart^ 

<Arian. oE AniEricjic L»lv SeIkjoIh) 3’^ rfe ^fq- 

Cenitol Prop^rf^ IFruJl, Ltd. V. Hi^h Trf-rj Mnuet,, Ltd+n [1347] 

K. B. 1250. 

{^1 [LOijS.1] A. C. 066. Sn? Cjoodhut in (19511, 4 Curr^ni' Pruhjtmi 

LBO-lM: WiUiikniE, /<FptU Toffi niifi 14S-144^ 
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oil iti* narrow facts. Skaw v. Ooufii {h). relating to loptimacj 
m the conflict of Itma, was oarcfiill^ cxplamcj ” bj Bomer, J., 
for the purpose of ignoring it (f). 

Tile question may be asked: If the House of Lords (nut lo 
mention lower courts) can thus spuriously ilistlngiiifib its decisions, 
what barm is there in & thoojy that it is bound? Tiie answer is 
tiiRt spurious distiiiguisbitig complicates thti law. This is what 
Maitland said. “ It is perhaps the main fault of ' iudge-made 
lau (to use Bcnthaiii a phrase) that its destructive work can 
never be cleanly done. Of all vitality, and tlierefora of oil patent 
harmfulnet-s. th<> old rule can he doprived, but the moribund 
husk must remain in the system doing latent mtHohief ” (/). 
Maitland's remark must be construed as applying only to the 
process of restrictive distinguisliing, not to overruling. VMiere a 
court is permitted to overrule a precedent, the operation is a clean 

ODCv 


In oi-der not to give an exaggerated, view of the fmedoni 
permitted by the present doctrine of precedent, it must ba atlded 
that many deeiaioGa of the Hou&e of Lords paee with little or no 
judicial queationiiig and are given Iheir full operation, though 
strong arguments exist against them in point of policy, principle 
or justice (/c). The law laid down in the courts can, of course, 
bo revoraed by Parliament, and a feiv decisions of the House of 
Lords have been affected in this way (1). There exists a Law 
Bafonii Committee to review the case-law and propose aiuend- 
ments to the legislature. This Implies a need for reform ivluch 
is perhaps hunlly uonsistent with the claim so fretiuently 


(W aflBBl. L. K. <( H. L. 35 (il. L. (Se.) K 
(0 Sm Itff Mi/ickijjfwhcim. {,1046] Cli, T0. 

oi Britannia, llLh fjJ, ii, CtB. irt. " EngUtth Ljfcw 

(ft) Sfrfl Aj^pcodix 


A. C. ce7. r.f rhe oxi^t " ffi.tm- 
Df flJI CASE!, upon Whirli Kaith cummEiDllia (hot '■ no oLhar limdeni 
iiiM ho* M atrainH ihe doctnne of linxedent " (l&JO), 22 Jrnl. Comp, ttCl- 

■iMbion of tho aoaoo of Lonli in Ituod Ottnl IL !), C V jlagnt/ nwtfin 
\. c., 419 Jann«ij 2 ii in fliKiT), \ jr. L, B. at t.>r g,) hag t4o!^ niilJifiJ 
III' the PubllolZeBtlh .^ci, lUao. Jfufftm ¥, ,/iUlif#, fhiJU] A, f, .’ll wliich m 
the wofiJ* af Godiloni, udiled *'ft lemoir lo Outhur^hiij " tSalEnond Tnr** 

luih eil. 37S), WBJ a'^ahtily critJntoril bj Boldnworth in (Util), fit l’ 0 tl' 
7H sl^ On™ LoH-syr lflI-lB2s it wm, how*iri. ml ftboliihe^'hut 
onl, modified, by thr. rvrftm.r.on Act, 19*2, p*i<«d * n«mf of th" iCi 
( ommroiinn . c*urj 75^ of laiB. Th*r* i» ft anriOD* rsiftctiwet tm tho 

part of thf legivlftturo to ftbohllh oolnglit julea of Ihi* conmicq niTraittei] 
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iiijtfjc that tte i:ommou law is li ,^taLlG ayateju, 

adaptable to cfaaogitlg circumBtalicefl* 

Tile reason advaneed for th^s decLsiou id Loadou T^awi- 

rrajfa- v L, L^ €. bj Lord Hal^burj was that if eadi doubtful 
quoation were aUuwed to fb-a rearg^u^^d there would be ^eat 
oneertaintr by reason of the different d^ciaious, atid tlmaatrous 
meOdTedieuce would result. It 14 not altog^'tlieT clear w'bether 
be luettiit by this (1) tbflt lower courts would not kiiow'^ Pi hicb of 
the two LaeonaiEteut deeisions of the House to follow, or (2) that 
litigants would noS be able to predict whether the House would 
follow its QWU decisions. As to (I), the solution would appear 
to be simple: let tower courts make it a rule to follow iho later 
docisiou of the House. Tbi& is already dooe when the TTouse bfts 
in effect changed its mind by radical distuigiiishing * As to 
(2)^ the fear is undoubtedly ent-ertaided that if the aupreuie 
tribunal could change its mind the result would be undue 
uncertainly in the 1ftThose who take this view point to some 
of the YaciUutions of the United States Supreme Court, which are 
regarded as having brought it mto some disrepute (ni). How'ever, 
Eho bohaviour of oue tribunal ie not a reliable busis of predictiou 
for another. The doctruie of precedent in ita present strict form 
ifl itself an expresaion of the consorvatism of the Hnglisb judiciary, 
and, even if the doctrine were modified, tlio reluctance to tamper 
with authority, except on the clearest grounds, would remuid, 
Hcdce, As T^rd Wright pointed out, if the Hqubo of Lards were 
set free froin the trammels of its own decisions, th^Te need be no 
fear that the whole syetem of precedents would be destroyed. 
The instinct of inertia is as potent in judges as in other people. 
.Tudgea would not be less anxious to find und follow precedents 
Etuiu ordinary Mk are. . . . No court \it 11 be anxious to repudiato 
a pr&codent. It will do so only if it ie completely satisfied that 
the precedent is erroneous. If the court is so satisfied, it is ii 
httiiiiliatiou which ought not. to he put upon it to reprtxiuce and 
perpetuate rtii error ' (a)* lu support of tho same eoiiciugion. 
It may be observed lliftt even under the present Euglish doctrine, 
a higher court can overruTe a lower court, and it is not usufdly 
thought tliat the use made of this power by the judges gives rise 

(ml Sea M^'asrrr. /kfiiPPfWflnji /*cl*e 

in) Lord Vvrielht in 4 Unir, fif Turanto L- J. 975-137^, rtprintod m ft 
C L, J. 144, He liii miuArki atuo to preeedenlB in the Court nf Appeal. 
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ti:. intfih'rttble Icgul UDcertBiuty. Since otdy a lelativviy auiall 
pai-t of English law- is coverea by bindiug House of* Lords' 
decisions, the extent to which the iJoctrinc of ^tare ilteisia iu the 
House of Lords ensui-ee legsl cerVaiiii 5 > can be exaggerated. The 
analog of the Liicted States Supreme Court is iu any event 
inexact, because w'heu that court vacillatas ou a ooDStitutional 
question there is bo authority (short of a constitutional umend- 
meut) capable of settling the question. In Englaud, if a eltuation 
ever occurred in winch judicial opinion failed to settle down, the 
legislature could always iutervene. The uwd fnjr such iiiiervcntbn 
would be likely to be rare, whereas under the pregeut rigid law of 
■tars dccMia the occasions requiring legislative inten-ention (hut 
not necessarily getting it) are frequent. Even in a federal cDunlty 
it is poEsible for a judicial loe«s pwmfepjfw to he exercised witii 
restraint. This is shown hy the practice of the High Court of 
Australia, which ia not ah.solutcly bound by its previous deaision^, 
hut which win reconsider tliem only with great caution and in 
L'lear ceses (o). 

To revert to the issue of certainty, it may further be puintt?il 
nut that tlie present law does not by anv means achieve the 
certainty that is claimed for it. If a precedent is euflictentlv 
dishked a progressive House will be likely to seek to distinguish 
it; hut the result of such an effort is extraordinarily difBcult to 
predict. The fate of CMndier v. Webster, which hna ‘already been 
oommented upon, may servo as an ihuatrfttion. That the House 
of Lords would overrule this ease if the matter were propErlv 
argued and if binding authority did not stand in the woy wa^ 
virtually certain for Bcme years before 1943. WTieti the Fibrosit 
Case arose in that year, tha only real doubt aliont their Lrirdshipe' 
deciaion was whether they would eonaider themselves bound bv 
their own decisioa in the Frcnek Marine Case. No lawyer could 
Viave predicted with any confidence that the House would cul 
itself free from this precedent in the way it did; but, if the Houbb 
had luul nn wlmitted power to deport from its previous deoisfoii, 
the outcome of the Fibrosa Case wouJd have been much mon> 
predictable. In short, it ig a mistake to suppose that predioiahilitv 
of legal decision is always beet secured by a system which accords 
binding forcE to a precedent under which the judges ore restive 


(o) Spp fcjTw^.Maf rtnJ Trwf^ej 

f>iFiinr. «/ Ta^Fit, [11/54] A. C. U\ jT. C,). 


n/ Amfraha, Lid. v 
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There ate- many gituations where predietiou. and hence legal 
certnintj, wotlld be safer utider n ajsteFn vvhick g&,y^ primiicy 
to the eomnionly DckDO^iIedpetl principies of law ami policy. 

Let it be auautneJi, how^everr for the sake of argimicnt, that 
H modification of the preEtent doctrine of precederit would in fact 
nialck' the law more uncertain. Kvcn then, ft catiQuul ftSfie^mant 
of the rule would take account not ■only nf the need for stability 
bai of ihe need for change. These are oppoaing dcBiiicmi*!. and 
some compromise must be made between them. The attitude 
of the courts in settling questioUB on the doctrine of precedent 
bjiy rather been to empbasise the need for stability and to ignore 
[he need for change. This is partteulEirly unfortunate in the 
present instance^ for the Mouse of Ijords is the trihunal of last 
rasort. and if it tP bound by it& owu decisions the law^ must be 
&ett]ed beyond recall, except hy rarliameut. Xo one who knowa 
the limitationa of Parhaznent as a logiahittve machine wIU suppose 
that this ia a complete eolutioa. It has been observed with some, 
but not too much, esagjgeratlori that in orimsnfli and private law 
Mogland has had no legifllatiare since the middle of the nineteenth 
century, Parliament is too hiiay with politics, foreign affairs, 
finance, administration, and social legislation to have much time 
for the reform of the ordinary law, except in a desultory wfiV- 
Somp of the outstanding abuses get remedipd from lime to time, 
largely hy privnta members’ bills; but no legifilative body exists 
fnf keeping under review the body of law as a whole. Mven the 
Law Reform Committee is limited ki matters specifically entrusted 
to it by the Lord Chancellor, In short, if neform is not elwtcd 
iiy tlip courts it will often not be effected by anybtKly, 

Thus the argument for ehftDgiug the rule of precedent is 
stronger for the Mouse of Lords than any other court. If s 
lower court gnefi wrong, there ia always the poESlbilily ol tlse 
mistake being rectified by a biglier court— ultinaateiy+ in most 
niatters. by the House of Lords; but as things stand the niis- 
u\keB df fhe House itself are beyond juificisl recaU. The rule 
cnntrndjclg the popular lidftgo that second thoughts ftre best. 

In settling the relative iiitportEmcc of legal certainty ond 
ffexlbihty, much depeuila upon the particular part of the law' of 
w'hich one is speaking. Ccrtiiinty is important in property [lud 
criminfll law, not Imporfont in some parts nf the low' df eon- 
ti-fLct (such fts those rein ting to mistake and imposaibility^ w'hich 
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ftre not put'ts of the Iniv upon which the piurtics icIt in oifLliing 
contracts}, and still Icbb important in the law of tort and adnunis- 
tratiTn law. There are Tarinus other refinements to be noticed: 
certainty is important in criminal law in the sense that the list 
of crimes should not be extended by retrospective judicial 
decisions; but thej-e is no similar social reiisan why the judges 
should dot, for good reason, dimmish tha number of crimes or 
recognise naw defences- The pressot doctrine of precedent makes 
no distinction between &e$e dififerent branches of law, with tlie 
possible exception, ae we shall see, of criminal law. 

W'e must now pass from this diEcussicn of lugfd policy to a 
more precise consiUemtion of tiie limit* of the rule in London 
Sfreef Trawiti-ttij^s v, L. C, C. Only one eieeptioii to this ruling 
hats been judicially recognised. According to Lord Halsbury in 
the case itself, the House is nnt bound by a prerious decision 
of its own that ignored the existence of a statute (p). The reason 
he gave was that in such a case the pre'iious decision would have 
been given under a mistake of fact. Tliis is a slip, because 
ignorance of a statute is, in a legal sense, n tnistako of law and 
not a mistake of fact. However, it is satisfactory to know tlial 
in such a case the House would not be bound. Although the 
possibility of other exceptions has not hithErto been cauvasserl. 
it is virtually certain that in case a conflict ba discovered between 
previous decisious of the House, the House would be free to 
follow either, and would not be bound to follow the earlier, nor 
yet bound to follow the later. This rule exists fnr otiier courte 
(below, 5 eo (51), and there ie no rensoti why it ahould be diflerent 
for the House of Lords. Yet the House has, on occaBion, dbowu 
the most painful anxiety to find some distinction between its 
apparently inoonsistent decisiona to prevent either of them from 
being cast as rubbish to the void. In one case (g) the House found 
itself called upon to decide a case mdiatinguishnhle from the earlier 
decision of the House in Jhher'a Cane (r), Ujrd Hadcliffe eoni- 
monced hia spnech by saying; '* My LoHs, the decision of this 
House in Uahft'a Ctuo has often been alluded to and sometimes 
explained. Mora than once it baa been rather explained away 
than explained: for I think that it has uotne to be rogardsd as a 

(pj [IBW] A. C, Bt .m 

7amp.lm d Smt. Lid., flBSU] A, f. 331, noted in L. Q, H. 

(i'] WilUhin BnineT^, Ltd. V. Bruce, [191B] A. C, 433. 
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jipeckl fefliie, tke priuciplp uf whiL^h it is Jjflieult to discover and 
alniu^t hniK^G&ible to extendi Lord Reid, after a clioae discusaioa 
rpf rWier j Cflirr, said; Mj l>JT-ds. it is very tinsatisfaebory to 
liATE to grope for a deciaion in this way, but the need to do eo 
arises from the fact that this Houro has dehaireil itself from, ever 
reconsidering any of ita qwn decisions. It matters Dot how 
difficult it is to find the raih tfrcidrndi of a previous case, that 
rOifio must be found. And it matters not how difficult it is to 
reconede that ratio when found with statutory provisions or 
general princLples 4 that fcitiff must he applied to any later case 
which is not reasonably distiiiguishableAll their Lordships 
repudiated the general princtplei stated in Udh^y^ Cesu, which had 
indeipd been rejeet-ed in other decisions qf the House, and held 
that, though it purported to be of general applicaiiDn in the law 
of income tai, it had now to he conGned to brewery companies: 
imfortunatelVt since it was a brewery compfloy that was now 
before the House, and the facts wern otherwise identical, Ufllier-if 
Ciw hail to he followed. 

A special problem adseg os to the eSecl of decisions of the 
House of Lotda on the Scottish side of its appellate jurisdiction. 
Domestically England aucl Scotland have different systenia of 
law. pud a deciaion of the House as finfil court of appeal from 
Scotland is not generally binding on the House as finni court of 
appeal from Englimd, or on lower English esourts, hccauec it is 
then deciding a potut of Scots law that may he differently deter- 
Litbie^i according to the law of England [a). This is quite clear 
md indeed obTious. However, it has been judiciaily suggested 
ihat there is an exception where the Scottish ense m decided in 
tlie House on the same principles apph^ in Euglish law (f). 
Tlie ohvinua example is Di}noghu€ w ^frneniort (u), which wras 
an appeal from ScotlandT where the House of Lords anuounceil 
that the principles to be applied wore the same as in English law. 
It is usually assumed that this decision is, in eonsequencfl, binding 

( 4 ) Sfifl Off Jtanl Tijivllmpsl !□ tlarrcndfr V. fFafrtrttfiflf (10315)^ C CU Ai F. 

tea, dt m (H. I4. tlfW.jK 

(f) Pf.r Lord Dunedin, m W. T. 3fiaiifrr ivf ft p- [l£t3l] A. C. 

404, nl 502; per Lord Porict in V. JJdti-iriPtf^ LfJ., [lEHCJ A. C. 3EG. 

*1 401. 

(h) [1032] A. C. 5^. Auionp olhcr ScoLlifib appeal ■ thal Lftv^ 

Rnj^liih Kmw are [/tftiy! T. Udnf (ISflO), L. D. 1 Sc?. A Dir, 441, AmX 
V, YoTingr [1013] 0± 
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upon English courts- Cortiunly it become blniiiug by suhsf^- 
quciit juioptinii., uml there was never any doubt that it woulil Ije 
followed and applied- Dtjnoijhac v. was far tw weighty 

a decision to aland in any netjd of support horn a disctrine of 
precedent- Hut iht* theoretical question rentains whether sucih 
a decisujn is leehuically binding in the other jurij^dictlnn, if the 
opinion subsequently arises that it did not tfidy apply the prin¬ 
ciples of EngliBh hiw'- It seams inevitable that the answer to this 
question must be in She negatiTe- Even on the strictest doctrine 
of precedent, tio ruling of the House in a Scottish esse can ever 
be binding in an English case, for the simple reason that no obifr'r 
Jrcfiim is binding ami that such a inlLng must, for EitgEdi law, 
be obiter^ ’^^Tien the Kouae has before it an appeal from Seotladd. 
as in Donoffhue v, Stevenson, the question for if to deciile is a 
question of Scots law, and any atatf-rjsent that English law k the 
same is mi obiicT dictum. That this is so waa recogm&ed in a 
recent case where the Hoinse lield that its own decision on an 
English appeal was not bind!Jig upon Scottish courts, notwith¬ 
standing that the English appeal had purported to be decided 
partly on the Scottish precerlcntfl i[rj. Lord Simondi! expreasU 
said lhat any obsen^atlons made by the House in the EngliEjli 
appeal must, so far ^ they related to the law of Scotland, bf- 
ohitir fUcta. 11 this k the true vHew, as it Is submitted it is, the 
csotiversc must akri hold gocHl. Quite apart &oid the technteal 
rule relating to oin'frr dicirt, ihe decision cannot ba regarded a¥ 
binding in the other jurisdiction for the eubstantlal reason that 
it may not have been argued by advocates trained in the. law' of 
that juriadlGtioo, so tlsat relevant authorities may jint hav& been 
called to their Tjondsahips' attention. 

Tliere iti, however* one respect in which this logio must be 
restricted. Although a Scottish decision of the Lords is not 
binding ypoji Efiglish courts- it can be fr.itlow'eil hy Engljf:h 
courts; aud when their Lord^ips have announced that English 
and Scots kw the same, their judgment on the SenttsMb 
appeal can, it is submitted, be taken, if (he Euglkb court 
wishes, as being of the 6flmc waighi as a deciaion of flit Hoiisi:^ 
in on English appeal. For fi^:ample, it would he pi^per for tin 
Engi3?!.h couii. to say that Dottoghtte v. Sievcnjittm has ovir rrulcil “ 

(c) CfcjgoiF cerpn. T. Gcnlrai Ld/icf Buittd, 10^0 S. L. T. ll, and 

lilwunsed lO (HIM), 19 M- L. H. 1, 
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ft^rtain Eriglitflj ^leL-Moiia arrived tit preTkiuiily (ar). Tbls 

iiiilkts /IfJFao^/iTitr V, S^Fuerj^tm Eomelhiug fntjr^ than an obifi?r 

for EngliBh Isi^f, becraitse ati dicium (cannot overrule 

i\ rleeiHmu. The Soottfeh Appeal occupioa mi intertnediate position, 
heing gometliiiig that n^cd not be fobowt^d bj English courts but 
can be foUowetl notviitbfftending previous: Eogliah authority to 
the conlrntyr In the fiama way, when the Houae of Lords ig faced 
with condicting decisioDs of its own, one an English case and 
another a SeotlLsh case in which English and Scots law were 
assumed to be the samep the House can, it ^cems, even in an 
English appeal, prefer the Siiottish deeision (sr). This intemiediate 
^taLiJi of the Scottish appeal in the doctrine nf precedent may be 
said to he illDgical, hut- it rcprci^Dts a practical tompromi&a 
between oppr^fling argumeotB. 

Befora we leave the sub]cot of precedenta in the Mouse of 
Lontls it is worth saying a word on the logical alatus of the 
iloetrina of precedent. At the momenta tlie legal viflw is that 
the Houfic of Lords is bound by its own deciBiona, Suppose that 
^ve challenge a la^vyer wdio puts forward this propositionn nnd ask 
him hiS authority for it. He wtl] reply: " Tlie Mouse is bound 
by its o'wn deoiaions, because that was decided In Leado^i Street 
Tramica^^ v, This answer plainly invoiyes the faHauy 

of begging the question^ It assumes that which it seeks to prove. 
For the case referred to is Itself a decision of the House, and ike 
whole questiuii whetbi^r such a -decision is binding on the 
Houser Clearly, the doctrine of precedent cannot be authorita¬ 
tively supported by referencfl to prceedent: it conuot puU itaelf 
up by ita own bootstraps, One can no mote prove the doctrine 
i>f precedcut by re Fen-ing to a prec&iirint than one can prove that 
Parliatnent Ib sovereign by reading ouL a statute winch declares 
rhat it is. 


Tl]^]# even n enuri lniuIiI IicSlI Uint v. Si^vf^nn^n 

biM^ avi^rnilrMl v, [ilW] 1 K, B. (fiM, Lbnugb bul tar 

V. pi. fund ihft foiU>wing it) bv would pcrhuiie ht toiiDd by iTurl 

V. J.uiiFjOCft- it p#>rhn[H becutiBe it In tiol cjulId deftr Uirvl U county 

eaiirl 1- t^v High Cuort new ihut apj^ilL liM direct fnitn 

the (K>!iatj oourt \i2 the Cloqrt ftf A^npeul. A county cOiul Jiulj^e wh* wished to 
atititipute iht dacifii^ii of tiio Coort of AjmilU icd Ml Mivp the parliM tho 
tipense qf ud appeal, would not rollow ^ High Cuurt case if he tboii^lit tho 
Ojuri of AppetS would not do »0.) 

£jj This ifl whal io effect happened in He^twan V. Hunrinj. Ltd,, [1W2] 
A, C. 3541, IIkhihIi ihe En^lihll precalEut was diBtitij^oiphed rather than di^B^nt+4l 
tt^m. Sec note In 6 L- 14 . ut 7 a, 
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It ivould. tberfifore. bt' lugicnllj postitble for tlj<; Hou»e of 
Lorda to di?clarc tliat it is not bound bv itu own dtcisions, atid 
that the fiiMi decision that it proposes to overruJc is London Strett 
Trantwatfa v, lj,C.G, By doing this, it would empower itself 
to do it. The argnment, though cirouJar. would ha no more 
circular than the opposite argument usually employed in following 
precedents. 

This tuialysfs does not mean that tlje decision in tlie London 
Street is devoid of legal status. It is an important 

statement of the practice of the House, which has ^ee been 
followed, at least in words. Tliat is what all decisions on precf- 
dent are: statements of jiidicial practice or tradition (y). The 
tendency has been for these ststetneuts of practice to grow stricter 
and more precise, so that the frecdoin of the judges has generally 
dwindled down from precedent to precedent; hut oecasioually new 
exceptions are allowed and then seme discretion ia restored. It is 
not nnpoaaihle that in the future we may see a new'attitude to 
precedent which will restore a larger element of diecretion to the 
judges. This new attitude may be helped if it is understood that 
what the Court'S ha^e done they can, logically, undo. 

It is sometimea suggested that although the House of Lords 
could logically cut itself fi-ce from ita orm preeedents, it would 
be “ unconstitutional ” for it to do bo. But the present position 
was not fully optablished until 18!)8. If it would he unconstitu¬ 
tional to change the present practice, must it not have been 
unconstitutional to fk it in tWMl? Can it he unconstitutional to 
reverse an unconstitutional practice? The clearest answer seems 
to be that constitutional pmoticps are made and moihlied according 
to the prevailing sentiment of what is best. Tt is unconstitutional 
to break a constitutional rule, but not to change it. 


; AT- Precedenta In the Court of Appeal 

llidt the Court of Appeal is hound by its own decisions h 
taken to have bean Authoritatively settled in IVumi; v. Ilri*io} 
Aerojifatie Co. {It544l (,). Even bWore 1044 there wa.s a strentii 


bjt Itwt precftlent 1» a matter cf tmdiHon was rKcnanueil t,T li T 

m StgIfU Mail,. [l^J H k, B. at rd!t-6.S5. Brrit, M.R.; m SmitK v 
tumbetk Aaejitmffd CommiUtt (ItSai. lU Q. B. ft. .u gafl rf^ted dir cniin't 
practien of foUatruig It! own Jecunnn* ua jmlieiftl mmitv. 

(a) []U41] K. H. 715 (C. A.Jj on npfwfll. [Ifllfi] [t, nia. 
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ni authority for thh view, broken only by a few dis^entiBnt Yoiees. 
Greer and Slee^r, consiatently denied the ruJe {a)y and 

the CiOiirt as a whole held in TTyntnii-Fm^s^ v. Chci^iof (l9Dr^) ((>) 
iliiit it was not bound by its previous tleciBiun, These minority 
opinioua, aa they bGcamep were difiapproved in 
which is now regarded as the leading autliority and as settiing 
the law'. 

Usually the Court of Appeal sits with three judges [rarely two); 
occasiotiallj. for the determination of a point of exceptional 
difliculty and impartanec, it may sit as a *' full eourt ” of five 
judges. It was held in that this full court has no 

greater powers than any division of that court, and is therefore 
hound hy a decision of such divtslon (c). Also, it is t-leftr from 
later decisions that full binding force attacbeB even to unreportcd 
decisions of the court (d). Counsel engaged in a case luav cite 
an uureported authority from memory + or draw‘ from his pocket 
a manuscript note of it^ and the court has even admitted s 
document puiportbig to be a copy of a. tniiiscript of the shorthand 
notes of a judgment {c). This " pocket-pistol law ", as it has 
been called^ accords ill with the rationide of precedent, which is 
to make the law certain and knowable. It seems extraordinary 
that one man alone can have in his pocket the law of Ungliind, 
Avhicb no one else know a about, and which, when produced, is 
ubsolutflly binding on the caurt. 

In one respect tiie opportunity for pcickefc-pistol law ' has 
been deliberately extended by officiid action. Since April, lOul. 
all judgments delivered by the Court of Appeal have been tran¬ 
scribed hy the oflielal Bhorthand writerSh checked by a member 


(fl| {im), a M, L. R. fifl, 

(h) [IWO] 3 Ch. m, at m. Sre al«3 {IS-llh £7 L. Q. B. ITT, 
it) i:t Ut(. V, Tkts ffPTiff, [IW^] a TV. L. B. &I2 ii'. A,). 

vhen couiwe] iutiniat&B tbut ht=: widte* a> that pr^vwuf ^^F the 

C. A. wju per inrariiiin (pipb ihr e!iir« may bt! acljojiria^ (ht conjjid^raiioii 

by a foU conTt» U3di tbin caurii^ la partcculcLrlfj likely wbfr^ tbei Bx^meikt ii 
initioJJT TBJ»ed bjcfart! a coint which ii aub^tuin a Uy ttiB ah thut whii'b 

ilccJilm tbc Lmpu^ned cue. Sod BerkcieY V, [la&JJ ^ U, IL 

14^. at UtO (0, A.). 

(lE) V. itmrfirdM Sti^re* fI050] Ch. 177 {C« A.); cf- iCtmj 

J^fn^Tp [lain: I P. 91 (C. A.) tprfte&ftnt rei^irStHj onJj in The Timiff n^wBpap^^^l. 

{(i) jfjifliixkAii? V. Dir4?tt, [19113 ^V, if- at 11, cited by ifi’i’flrTy. Afa- 

rclluns at Law SSlfi: freP fll*o tbs Bjunc Ifam^rl WTikr>'■* BcportiEi" thr 

Unr^jidrled {1954) 70 D, Q- B 2m, and AIIph. Law in ihe 6tb 
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of the court, nnrj placed in tlie Bar I^ibnlry (cr). Usd haf^ bcgurt 
to hpi made of these cmeii Itj legat treatma and in the caurtfs. 
Some of them have been found to decide pointa on wbieh there 
ifl no other snti.sfaetort' auliiDnl^. E^ristingr aa they do, xd one 
copy onJy, iiQclasaJhed and unindexed, they constitute a serious 
ilangcr to the htigant. 

It seems that the Lourt of Appeal is also bo tin d by deeisions 
of its predecessorSn the Court of Exchequer Chamber and the 
Lords JuBticea of Appeal in Chaacery. Tha contrary was held 
in a case in lj®0 (/), where the Court of Appeal refused to follow 
a decision of the Lords Justices of Appeal in Ghancety; but in 
Y&tin^'a Case I he doetrine was stated to extend to decisions 
of courts of co-ordinate jurisdictkin with the Court of Appeal, 
wLich must have been iutendrd as a reference to Itn predecessors. 

Tiie various exeeptions to the rule in Youu^'i Caffl which 
occasion great difheuky, will be Lsjnsidored later (i fiOJ. In 
some cases tha nj^nmeot in the Court of Appeal turns iihuoat 
entirely on the question whether It is bound by a previous 
decision, the merits of the que^^iem hardly being examined fh). 
This is another illustration of how the iloctrine of preeedent mav 
cause debate and uncerLalnty. Cases are nots infrequent in which 
the Court of Appeal expresses regret at being bound by its own 
decision, and In effect advises the loser to appeal to the House 
of Loi'ds, uiiich duly reverses the declf^ioii of the Court of 
Appeal (t). As Dr. Goodhart puts ji, ihere is soma doubt 
concerning Gie eml which is achieved by requiring litigants to 
engage in aueh expensive appeals when the result is known, for 
all practical purpo^ses, to be inevitable when the cage teaches tlie 
Hqubo of Lorda'' {/). On other oecasbna the court manages 
to distinguiiib itj^elf aometinie^ by saying that the earlier 


l^ccj S«e flSJIT-Bl] 1 'tTurrcjil Lair €uin*<Miuiati^»n 7 ilW! 1 . 

(/) lUiif, V, JtTininijx, Id ('h- D. 631} fC, ,\.l. 

[19441 K. B. at TxH, 

ih] Ctitucll, rli.. V. C'CJrtJrrii!. Inin Co.. '3 ClL lEW, For 

a proLcm^Hl mul iaroticliLiuve (3i»cLiBsim] fyf a tidint of pivcf^r-l^E m the okMc 
note] by Ulive Slotii: Lu 14 M. li. 4 Efc!, 

(0 Tn Oil Cake v. Pm^ui'r fTmVrri Ltd. llJ 1,, 

7‘t4_r it 760 (C, A.), whrEJH fhr COiui hii]i| H+ell lu be boumj by ilff prfltrii&ug 
niuD^. Jrmlliniare, a*,id—With. re!luet4jwi?p f t33ip:j;ht alccM^iiti eav aiirroWn 

1 4»ac«ir lb the thui ihin appeal must be diBiniAi^ei]. I Iru?* ihc'ca!)^ wLH 

pfWfnI tnE lIuuHe' of LiofdiThe citsr diil nrc^ve^l Eu thft HfMJle of l^ofdn 
Wllich syuipmhttioaSlj rcirneJ ttu ttfi-iainn nf foiirt qE Anijpal 
(/) flBWK lU t. Q. B. 43B. 
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iil^^olaiau un ti queaiJon of fact—even tliough it Hiui 
lictuaJIv JecidfKi as one ot law (fe). That the ilistmctions taken 
ill An effort to evade the etrict rule o! precedeat are Bometimes 
unsatis Factory has been jiKUcially recognif^ed. Speaking of a 
pArticular deeision of the Court of Appeal, whioh ivas being 
overruled in the Hniiee of Lords p Loid Held said— 

I would only add thiit in at least two sub Eluent cases the 
Court of Appeal p being powerless to overnile ft previous declsiou 
of that courtp were driven to hud distiuctiona which do not appear 
to ine to be sftlisfftctorjp aoil which I doubt wliether they would 
have adopted if they had been co-nvinced of the validity of tlift 
general rule (F), 

Similarly Scrutton, LJ.. observed that a judge in rm earlier 
case had drawn distinctions which I have not been fortunate 
enough to underataud; I tbitik the real truth is that he did not 
like the decisions, he thought they led to unreftsonable results, 
and he declined to follow the Court of Appeal (jjj). Such 
itidiciftl candour is inh-equent enougli in England to be worth 
comnienting upon when it appear^; it is, as Sir Ivor Jenniiig^j 
tetnai'ked, the kind of stateaient w’hich is rarely foumi out^dp 
the American Se|;nl periotiicAl& " (pi), Unt nltljough rare in avowal, 
it is by uo meaiLs uuconunou iu momEestation. 

It appears from all this that the argument used for the 
dnotrine of Ca^e. that otherwise " there w'ould be no 

fmalitv in the law* *' (o), ii? not wholly convincing. As observed 
before H it is often more difficult tn predict when ft court will 
distinguish a precedent than when (if it had the power) it would 
refuse to follow^ it. Moreover, to speak of '' finality '' in comiec- 
tion wdth Court of Appeal is some what out of placCx because 


{ft) See 11^4 S)p 62 L. Rl 110-111. Aiiatbrr pret^t that mny hfl Uied by 
A -ciioart tn svaid the iinLi'etduEiic rdtvl df ita^ awn prpccaeiit is Us find Piini 4 t*^ 
Ehfferencei of u'l^nlkUlf in A gDvcrnici^ EtaLaLe kb It fannerJy stood Acd if 
tiafl flinoe bfesn Plunkett V. .4(itsr, [iSSl] 1 Q. B. I’Kt, 

P> Ltd. V, n’arJPair^ [l35d] 3 L. R, 7fV7 {II. 1+- 

(So4 )r Dt, OiJOHStlii't'fl COLLLmetii fta*—""With tlio graAtast respect, there mny 
bo B^aiu^lhiiig n> he pcnii) far a doctrine tif preceded t wMcli ig layajly 
tiT the bui n il4X:*rin4i of prtCfiti=-W wliieli necoff^niMe t^at the counE 

vriU difrlibAratpJy i|tt4>mpt Lo Rvoi4 th# s [irrvbija dccliiiicu] bv ftSElinp 

dtfitiiurtionfl whitf^h arr ijufintiafactorT fieem'i to hovs Iiteb to cOmmirntf it Hii 
L. Qp R. .Wh 

Iffl) Ihd V. Atdufjthor CoTf,, [1333] 1 K. B. 259 (C, A.), 

I pi) {19117), 1 IT. L. H. at l3l>. 

(o) [1344] K. B. at 724, quoliag Tionl CaKCDi-Haidv, M-R^ 
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imy of tlse Court of Appeul uao bs overruled by the 

Hou&e of Lords, A person who is projecting d> course of conduct-, 
und who considers the possible effect of o rJebatuble deoiaioo of 
the Court of Appeal, has always to contemplate the possibility 
of that decision being overmlsd by the House of Lords. There¬ 
fore it can hardly be that he places implicit reliance upon the 
law os formulated in the Court of Appeal, imiess indeed he thinks 
that that law has sufficient argument in its farour to commend 
itself to the House of Lords. I’rom the point of view of the 
security of traasnctlona there would seem to be no reason why 
the Court of Appeal should not he given the same freedom from 
the binding effect of its own dseisions os the IIouso of Lords. 

The objection to the present rule is particularly strong because 
the Court qf Appeal gives so many unreaeircd deeisions, i.e,, 
decisions not reduced to writing and rendered immediately after 
the vonclusinn of Eu-gument, Although, as will be shown, there 
is some relasation from tho bindtiig force of precedent when it 
was decided per ttrcuriani, the limits of this exception are some¬ 
what tightly drawn, and the eourt is bound by its previous 
decision even if it was the reault of overlooking the decisions of 
lower eourtij. 

5 SB. Precedents In the Cooit of Criminal Appeal 

The Court of Criminal Appeal generally regards itself as bound 
by its own previous decisions (p), and hy those of its predecessor, 
the Court for Crown Cases Reserved {<;), It may perhaps be 
said without diarespect that the court has in some ways proved 
to be an unsatisfactory tribunal, poi'tly because it is overworked) 
and die great majority of its judgments are unreserved, aud 
rendered with no great time for consideration. In theae eiroum- 
staneea a strict rule of sferd dscisis would work partieulurly badly, 
and the court has recognised this by ailmittiog rather more 
exceptions to the doctrine than usiiiii. In addition to the standard 
r-xceptions which are to be disBussed later, the court will reconsider 


(p) See WiJfifler in C15MI). B Joemal of Criminal Low, 343. But caniiirler 
tbe diffetyDl vjer of IW, Beoboriu DsvjB^j " Tbe oosirt, in eriect, denaits nonte 
odd dirla to Ihe contrmiy. se«me ttlwavi tn fi*ve ilaelf free not ta folhiw 
itj own earher deejuiDna (IMIJ, Jml. nf lint Sodrlji of Paths Traalters eff 
Lam, *30, IjOuJ Oodd&id, C..J„ ooBindicted tki* *■ b statemcot of Eurrenl 
pntirtiL'e: (1903), ttid., 6. 

(id A. V. Cade, [1914] a K. B, at 211-£ld (C. C. A.]. 




p lLt.rl-lI>E_VT 


S ^^ISJ 


m 


A decision tliJit was not orgui^d on botll sid&a (r), A fuitlier 
exceptbn of tlie gfefltiMSt importance was Inid dowm In iL v. 
Tftjybr (a)^ when it was held that the full Cout'i of CrimiiiJil Appeal 
was not hound by previotia decisions of the court, because the 
liberty of Uie subject was involTed- What this means Is that 
the full court is not bound by previous deciesens affinniog a con- 
victioii, though it eontlmies to be hound by previoiiB decisions 
quimhing a convictiDii. lu the IftUer case, the oimm Apulia perna 
Einc lege reinforces the doctrine of precedent and prevents the 
court from changing its mind so as to exteiTd the boundaries of 
the law of crLme^ but there is no similar policy to prevent the 
courh from restricting the law of crime, as by eactending the 
de fences to a eriminsJ charge- 

Although tJiG new concesaiDn recognised in i?, v. Tayfor was 
stat^ oojy for a full court " of the Court of Criminal Appeal, 
H ia not easy to see why it should be restricted in this way, A 
full court " 19 usuDlly taken to mean a court of five or more 
judges^ Ds opposed to the usual court of three. However, there 
is no warrant for any distinution of power In the Criminal Appeal 
Act, 1007, which was the Act setting up the eourhr This enacts 
that ** the court " {uamely^ the Court of Criminal Appeal) shall 
ba duly coiiEstituted if It consists oi not less than three judges, 
and no additional powers are given to a court of a larger number. 
It would seem capable of argument that a court of three judges 
(if no other auch cmirt is sitting! ftili court- The qualification 
in brackets is necessary because the Aot provides that the court 
may alt in two nr more divisions, andr if it docs 00 , on^ divisic?ii 
cQvdd not be colled a full court; yet this division has the s^ime 
minimum number of judges as a full court. Tl would be unreasoa- 
able to make tbs powers of a bench of three judges dependent 
on the question whether some other divisional court of tbraa 
judges is sitting or not. It is, in fact, impossible to tell from the 
report of a particular cage whether it is a decision of the only 
Court of Criminal Appeal or a decision of a division of that court; 
wdihout reference to the cause hst fur the day it cannot be said 
whether any (other) division Is fitting or not. Another difficulty 
ia that the couit may become or cease to be a divisional court 


(r) B, V, EHndgt., [ISfhO] 2 K. IJ, fll ^ (C. C. R. V. SoTmajt. [IM4] 
2 K. a at iC. c. A.). 

W (i^aj 9 K. B. aeg to. a ao- 
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tha Court of Criiniu^ Appeal iluring tbe oour&e of the hoariogi 
guuplj bj the e-cssatiou or CDtumEucement of Bcme oilier diviaioD 
of the court engaged on another Cttse; in this ev^ni it might be 
necessary to look not jnerelj at the calendar but at the clock, 
to see wheth ar tha particiilar court 'n'as a diviaional oourt at the 
moment when it pronounced its fornfial decision, if that ia taken 
to be the line between a court that m a " full courtand one 
that IS not. It cannot bfl supposed that this consideration ia 
relevant to the doctrine of precedent. Oa the whole it is sub^ 
mitted that the doctrine of Tet^^ior's Case applies even to a 
divisional court of three judges (f). In practice, however; the 
court ivUl generallj causa a case to he argued before hve judges 
a one of its precedente is attackcHl. This, as we have fieeu, is the 
practice of the Court of Appeal, and it is worth teeaUing that that 
court mokes no distinction in the legal powers of the ordinary 
court and a so-called full court. 

It the decision in Cas^ applies to a division of the 

Court of Criminal Appeal in respect of previous decisions of the 
courtp it would seem to apply e<jualJj to a Diviaional Court of 
the High Court in respect of its previous decieions, when that 
court eita in criminal Cftses^ and! when the previous decision was 
in favour of conviction. It would also seem to apply to the Mouse 
of Lords in the same way. and to be capable of application even 
to civil appellate courts where the precedent has curtailed a 
coDStitulional hberly, denied a writ of habeas corpus. So 

fELT, however, tliere is no authority for makiug any of these 
extensions (u). 


[i) Lord QuddarJ. C.J.. in (IH52), JmL o/ the Society of Tcackm 

of Lfliar, a. Hlftted an mler|irEtjititin of Tayfor which It Ee difiacuEt ta find In Lbs 
raport ol tha cme. Ha Haidi “It wm Hot a qufiitiad at thff ooari canjuting 
of OtB /LLdgnE in cut! iigniiKit threa tq [ihv cujljer Cilaln hnl we 

thoup'fat we coqtd hriDg Lha cb.bo w'trhin ihc doctricie of Kowitj v. The Bnttoi 
ilb Ihc former Eourt harj chvkittEEy Got oin^ijd^^red whut w& 
t.lifiugbl WBi Ehe mmm point in the cn^eThU [g ns evteD^ina ol the 
ftU^riAm dflctruae (betoWg 208) for which Lh^iro is tiltk otiwr fluiEtwrilj. 

HuL Lotrl GoddiLTiI wtim on to raatftlF tha nbon^ ohTimia intt-rprcltilioji of 
Trtj/r.-pfV eaw in the follewhu^ wordft. Mortsover. tko Cam nf 'TrimiiiBl 
Alipesl. dealm^f aa it floea with tha liberty of tlic Mibjorf. ought nut la Inj 
OpITiran m be unduly LimUtil With regtld to itft of qiiashinff ]r thi'v 

oaminer thut b pravion^ (1c>cili1nn ts ijEe^rly wrong bo tlittt a priEoner u wTtiGelV 
convicted.'' It IS fiftLi^^actniy to note that thu does not mufiDe the min to 
tl " full " WLLTtp 

(»] Dr. -aondfanri totife the ilwsiaion in fl. V. Tat^kr m the nccBBimi fat s 
etiti wre geni^ml cominantr He Eiud: '■ Undcm'htetLly the Court of CritfliaiJ 
Appciil la Kincerncrl w-uh tbe iihcHj of the Bubjact, but we must not forj|et 
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^ 59. Ffecedents In tbe D]visional Court 

The DiviBional Court of the High Comii esereisea both civil 
liud eriinuial juriadictioiL It hna already been pointed out that 
its decision in the eseroise of criminal jurisdiction is fimil, wbereaa 
its dGciaioii on the civil side is usually subject to appeuL to til a 
Court of Appeal. Formerly, this distinct]on had an eflect in the 
doctrine of precedent, it being held tli&t- the Divisional Court was 
bound hj its own decisions only in civil eases where the judgment 
wa<j subject to appeal^ and where, therefore, any error oould be 
fict right by a higher court. In criminal coses» where the judg¬ 
ment w^as unappealable, tbe court was not hound by Us own 
decisions (i?). This distinction Bccms to have disappeared since 
the decision in Felice Autliority for MuddETtfield v. TS'tlison (tf')i 
which is tiow^ the leading authority on the subject. The nutho- 
rities for tlic dietinetion w'om not cited to the court, which held 
that a precedent was bindiug even where the decision of the 
Divisional Court was final The fact that such a determinatrou 
was final was, indeed, made the very reason for the deeiaion. 
Lord Goddard, C,J-, remarked that he kn&w that in the writings 
of Vannus eminent- people the doctrine of itare dcchiB hod been 
cauvaased from time to time, hut that, in his opioion,^ " Lf ono 
thing jg certain ii Is that ^iare dceiaiM is partol the law of DngLmd. 
and in a system of law such as ours, where the common law and 
»><jiiity largely are, based on decisions, it seems to me it would 
be very unfortunate if a court of Bntd appeal has given a decision 
aod has laid down a dehnite principle and it cnimot be said the 
court hag been misled in any way by not being referred to autho¬ 
rities, slatutoty or judicial, which bear on the question, that it 
should then be said that that decision w'eis not to he a binding 
authority It la nol, of coursoT a sufficient reason for a decistou 
□n a particular point of the law' of precedent to say tlmt '' 

chat tha ciTlI courts nre caticerneii with ibe admlMBtraliod at justice, whitih 
nuky be r9 Importuat to H miuii ns liift liberty. The- rulo of Miare dedii^r if 
fallow^i;! hcAHonably, ii u mcuiis oT schicTiug juiticci, bat if it is fallDwed 
biladly, liko Ibr fai^i of Ibe VtrdoB audi Ibn Fcr^iaiifl, ih*rn It tuQBt leail U> 
injnitlcc! in ceriiLia cSnnl(ISAO). 66 L. Q. E, 441. 

(r) ^Vitiiior in (1946), 9 M. L, R. at SSiJ-363, 265 rl WJi. 

(wh [15^1 <1 K. B. 642, Thv rule wa^ rritiohed hv Go^bart in (lU4Si), 
64 L, H., to,, bv >Irr Winder ia (194-6), 11 M. L. R. 113, &nil by CairlctDii 
Allen in (1953), 69 L, Q. H- 316. 

(xj The Huddit-ftfiM c.ilbk was Ji civil ob-e, but, CXecpLiotiHLUj. tbe dcci-^iOb 
of the Diviaiamif Ooart vfus utiJiji|^Atablc. Tl WM foMoweiJ tb Kiuung'/iiifiiEltld 
V. 11949j 9 K- B. 354, a criinunaJ caie. 
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is part of the law of EnglEmd for the ^uOBtiau relate to 
the limita of the dootriao and not to ita iLiistqiice^ MoreoTcr, 
it 3fl aomewbat di&appOinting tlsat a judJizia] dBcLsioa ol thi^ 
bnportance BhoiiJd have proceeded without noj cotLsidEration of 
the argumeata tending the otlier uaj. The orgiitnent that a 
final ooLirt of appeal abould not he bound by its own decision^ 
has alreariy been presented tot the House of Lords (§ 56), and 
if the argument has any validily in tliat iastaneo it w ould npplv 
with redoubled force to the Divisional Court, because a deciabo 
of that cQiirt is nnlikelj to have been reached with the full 
deliberation custonmiy in the higher tribunal, 

Since Lord Goddard used m argument that the Dirislonal 
Court ought to be bound where it is the final courts it may be 
thought that per eonira it is not bound wharo it is not tie final 
court, in most chdl cases. This, however, is not the law ; 
the court regards itself as bound i^ually in dvil ca^es where its 
decision is subject to appeal (y). 

It has already been suggested (§ 58] that the rule in ifi, v, 
TdyJor should logically apply to the Divisional Court of tho High 
Court, and if so It constitutes a most important exception to tlie 
rule in the HudderMfield Case. Hitherto, however, there has been 
no mention of any such cxceiptioji- 

It seemed at one lime that Lord Ooddard^ G+J., was prepared 
to recognifie an exception to the rule In the lIiiddenfLcId Case 
w^here court before which the precedent was cited was larger 
in numbers than the oarliar et>urt. In a ease of 1947, as reported 
In the .4ir Englund Reports {s), ho paid, of on earher Diviaionai 
Court deoision-— 

1 should haye no hesitation, if necessary, in difieHng from 
the decision in that case^ not merely because w^s are ailting now 
as a court of three, and that w as a court of two, but also because 
the case was not argued for tha defendants, who did not appear, 
iknd when a case has been argued only on one side, it hm not the 
authority of a caee w^hich haa hem fully argued. 


(H} ITawHTO- in fiiuihgaU CtfUanl V. Park Eirtaifw 

Ltd.. [laSSt] 1 W, L. B. 1174, Bt Qcddiml, C.J„ dd^vAinp tha 

jtiapiient of thp Divkaiciiiiil Court, ftaid ihnl hfr rot]rj^w«3 n. dreiaion 

or the i=o«rt it httd *toDd for 5Im jearm, n fad thuE htt twjc« emiitiMiaed 

Jt ii difficult to B#e itj i^ktUKn if the preecdeDi waB biniliii||f jq u 3 j 
{1} Edward*^. [ia47] 1 AlS K. U, ai S;3S. It In r™,ttc-d to tbo 

BfTcct in [154BJ J. E. HXiS imd 111 1. P, aiM, ^ 
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The two reaaonfl gi^en bv the Chief Jiiatice in this report seam 
to be altemative, m that each is sufficient m itself. However^ 
in the report o£ the judgiiieat to the Liiu’ /?rpflria {which la revised 
by the judge), the wonia “ merely and “ also are omittedi so 
that the fientence reads as a denial of the first reason (a}. It is 
difficult to imagine tljat the sentence was nriginally uttered as 
it appears in the Law Kcportf, and the reYision appears to indicate 
a change of mind. In a later case (5)^ T^ord Goddard took 
occasion to say that “ a Bivjsiooal Court of five judgess hm no 
greater powers than one of three or even two* This court iS 
bound by its own decisions as is the Court of Appeal, whate\^er 
the number of jadges that may constitute it He odded^ perhaps 
somewhat inconsistently, that " wbEn re-argument is diroEted. 
it is oftoo desirable that it should take place in full court As 
one writer femarks, the learned Lord Chief Justice did not 
eoJarge upon tho reMona why ie- argument should bo dealrable 
before a full court which has no greater powers than any of its 
divisions ((?)+ 

Like the Court of Appeal, the HlvisiouRl Court is indiffereut 
to the way in which its precedent hm been reported, provided 
ottlv that the accuracy of the report is vouched for. Hsus the 
court has held itself bound by a precedent which was reported 
only in the Juaiice of tlitf Pence Newspaper aud the Lttu^ TimcM 
Ntwapaper^ which did not show the reasoning of the court (d). 


SUM MAH ¥ 


Tba declarstory Lhoory of prpceduiit. 
AulhoritatiTo 


Precedents 


Ptsr^TuieivD 


Farttgo di^iiicns. 

Pecifiiuiia in uther parts uf thk^ Canunoji- 
vculLh. 

Privy Coiuidl decisionB^ 

Judicial dtrbi. 

English decifijems when not biudiTu? on the 
court. 


(o) [1047] K B. 659 al mi. 

(ti T. LtifHg, [1949] !3 K- B, 554+ at 

le) OliVE M. Btoae in [19151), 14 M, h. % S2, 

Mocff V, HemiU^ llO^ll K. B. OSl, kI Sll. Loid C.Lt in 

folhinnng the precedent. exprciE^ Lbe hope thoi it woold one day he ixinaidcTcd 
bv a htgber court- Thia happened in Jtfferjf Y. JFfJftnjfiH, [1959] S Q. B. 8. 
whor 4 4 litigant found ihe inrad» lo take ibc in ilw A., atid thr 

fihnoxioui wn.* ovcrnilcd. H^ln o^errulmg did [kOt, of coutihik hcat^St 

tha loatag party m .Ifocre v. Hewitt, who bad uimblr ta nlfurd an Ei 2 >peak. 
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CHAPTER S 
PEECEBENT (aantinuzd) 

S 60, Gf^nMBtaacas Umtro^lni tlie ELndIng Fome 
of Precedent 

The rules of preee^Jent that have tiStherto been stated sra 
aiibject to a ntimher of general eseeptiona. It will he convenient 
to begin with the ways in which a precedent may he affected hy 
Hubsequeni higher authorily, before ennaiderfng the more difficult 
qneetipn of how a precdieot maj suffer from inherent vice. 

(1) Abrogated decidauM. A decision ceases to be binding if 
a statute or Eiatuiory rule incoDsistent with it is subsequently 
enacted, or if it is reversed or oTerrtiled by a higher court. 
Fi/ifrrrtal oeciirs when the same decision is taken on appeal and 
is TcveTBod by the appellate court. ooours when the 

higher court declares Ln another case that the precedent case 
was wrongly decided nnd so is not to be followed* ’^Tiat is a, 
higher court has already been discussed In connection with the 
hierarchy of authority (§ 65), 

Since overruling is the act of a superior authority^ a case 
is not overruled merely because there exists some later opposing 
precedent of the same court or a court pf co-ordinate ]iirls4lfotiun. 
In such ciTcinnstances, as has already been observedt ^ court 
Lb free to follow either prccedcTit; whereas when a case la over¬ 
ruled in the full sensa of the w'ord the t?ourt^s become bound by 
the overruling cflKe not xneraly to diaregord the ovarruled case 
but to decide the law in (he precLselj opposite way. It may be 
remembered that in R. v. [5 &S) & so-caHeii fiill court 

of the Court of Criminfll Appeal disappi’oved a decision of a 
smaller number of judgea in the same court; but the better view^ 
ES that such a course does not result in overruling, but still leavi^s 
the earlier ease open to be followed (a). In prnctlce, of course, 

(a) IBcif the diHCQfttfrktTi of iimilur point id ihi^ ‘□lil pnetkOB of ths 
tEiiriBiDiiiii CaLift by WmJoi: Hi (VJ4a3, 3 M. L. R. at 50^204^ 
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the decision by the larger nmjibcr of judged, given upon fuli 

Oonsideration of the precedent, is likelv to be preferred. 

It hiis preTiously been suggeste<l (but there Gxi&ta m type of 
ovemiling in a qualified sense wbieh de&troy;i the biiiduig force 
of a precedent while dot requiring Lke courts to decide the 
opposit4>. This is thought to happen in one caae where the over¬ 
ruling court, though of high authority, is still not ol brnding 
authority, namely where the " overrulbg " court ia the House 
of Lords dcciflEng a Seottiah ap^Kud; niiij declaring that LhigHeh 
end Bcotii law are the satue [§ 56). It ulight be convenient if 
the same view weril taken for the Judicial Committee of the Privy 
Council. This Committee, when decidiog an appeal from another 
part of the Conunonwealth. does not act as part of the English 
system of judicature, and its decision does not bind English 
courts or overrule an Eughsh ease ia the foil sensa of the term; 
hut it would be reasouablc to say that a decision of such high 
standing, if decided on cotnmon kw principles and yet ineonsiateut 
with a particular Engliah dacisiou. destroys the brnding force of 
tliat decision to the extent of setting the Engliah courts free 
to think the matter out again. Hitherto, however, there has been 
little indication that even this force wQl be given to its decisioiii (5). 

The geuertii opimou is tfiat a case cannot be overruled by ao 
obiiitT dicitini, however elrongj there must be ft decision against 
it. It may be, however, that sonae judges would be prepared lo 
rogard ft strong ofilfcr in a higher court aa setting them 

free to break away from their own deci^ou, even though not 
compelling them to do fio (c)* 


(t) But ^ Herd V. Hini, P. Et illl, Buekuill, J,, held 

to btj frw to disngud « dBciftlOH of libB Gourt of Appeal hcradBc of 
Ihr«^ Mrf inoonii^teut Ci^ca devilled re^^pectivejj by ihe I'rivy Gouiici!, tho 
Holim of i^rd# ill a Scotliuh appetl, amtl a judf* of tho Prohiji? Diwjiitja 

TIie Pmy t::fliU3dl ic Jod>man V. [IBStj] N. mil riaaci ti All 

K. K, 113® i thilt Jta diiciBion cogJd mi rHut thr Imir in I tie 

GaMwi of GrimtiLiil AppoaE, Lhou]^h it may liave moant only that it -catild Hat 
flltET ttiat Iew wiljj iflQilipU.En:¥E forco. In {jaititr v. t^oiEep-, [10£O] I All B B 
biC4.+ Ri tlOH (tl. A,), iJ^^nniag, L..T., ataiins^d [tint Ls wAi beL free fi^u iLn 

bmdiDg fcret of a C- A_ precei.J-cint by tlio fact thtil the Hi^b Court of Amtrulia 

had fEloRnl to follow it; tbii Wee only mt ct Eflveral reEBom thui ho 

^avo for rrgardirLO himsEJf aq fr^. 

(cl Tliji WEB tbe Bubjocl of luuitlier of Lord Goddftrd'a iwnd tbooiditE In 
Zridman T, Gtren, aa roportc>d ip [lU.'iO] 1 All E. K, >^3, tho tEarnrd 
juetbo Jmiicakil tbat the BiTiaionEi Court wii not bound by ita own brEvtoun 
Lleciakill on the oonoiructiiu] of eh Act if tb? Coor^ of Appeal bad nscanwhilt 
EiprcBiied the oppn^ilt- id ru otiier dictmi with which tlue Dsviainin] Coort 
HOW agrovd. However, be alacudcd htB Jud^rn^m for iha Law Repojta ([lUSltJ 
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Overruling need not esTprif-sa, but mav he implied. The 
doc t rime of implied ovcmiJiDg is a oonfipeir a lively recent develop¬ 
ment. Until the 19d0's the pmetiee of the Court of Appeal was 
to follow its own prevloua decieion even though it waa meniieatly 
inconaiatent with a later decision of the House of Lords^ provided 
that it hiul not been eapressij overruled (d), Ijord Wright, in a 
case in the House of I.ords, questioned the eorrecttiEss of this 
attitude (ft), and in yoiiii^"a Coec the Court of Appeal announced 
the acceptance of a neiv principle, Thia ia that the Court of 
Appeal La not bound by ite previous decision if, though not 
expressly overruleci, it cannot *' atand with " a aubf^cquent 
deciaion of tJie House of LordJS {/). Any other view would make 
an ungodly ]uiuble of the law by robbing it of self-eoTifil&teney. 
A auhaequent- deciston of Ihe House of Lords will de^itroy the 
binding force of a precedent not only when it is directly in con¬ 
sistent with the decision in the precedent ease but even when 
it destroys part of the reasoning in the precedent case which Iwl 
to the decision. 1£ the Inter court is not satisfied that the ear her 
court w^ouJd have reached the re-suit it did, had it apprehended 
the law as it has amce boea laid down in ihe Lords, the earlier 
case is deprived of binding authority 

The law so laid down for precedenU in the Court of Appeal 


1 K. B. 59Sji £□ BUi^h n ynj ojb to leave the p^int luarc Open, For ihe mon ut^ujiJ 
view, that Bn othiiftr dietuBi cadonl affect a pn^cd^ntp »e v. 

1 K. B, It WBB flflid bj B CAnaJian jurtge thBt Lfae fuel that m higl^J^-r 
onurt EBjs lhai a particulnr {jiaeetum ia itili QjW’ii dcca Dot ahaolva a 
enun fmm ill duty to follow ita awn pr^vkcofl dcciflioD dU the poiqt; 
Middletoo, J.A,^ mDarii^ V. {5ftais£rii Trifaiew^ tJWW] S D. L. TOi* flt Kt5. 
(d) He,, V, CpmHt Jmn 3 Cli. 135 [C. A.?, 

(ej Whmt ft must Bhaii Jd do when ffl4'ed with ji dDciBioti of the C^iirt of 
.^ppeat manife^Uy ioconjijit^at with th# dKiaiiiiiR cif this Holim i» a problem 
of nine difficnity hi Lbe liDctrJne- df pre^f^eot, I hbcLilie to think it ihi^u] 4 ] 
apply the law tiLkd down by thii Hnnse ftod nfiiiQ tf> follow the Erroneou* 
deciiion **: V. iitjr.. A, C, at 506 . 

Ifi [1941] K. B. 71 St nt {U. A.,), Cf. v, Ford Afolor Cfl-h 

[iVHff] 1 All E. H.429 (C, \X 

t|7j [A. d J4, Ltd, V. /. l!. Crinmn., [1&54] Ch. nt 6M, 552. 

cr. MqtHU, U4r V. yVutHin^, [ 1955 ] 2 Q, B, 379, et m (<5* h.)', An a 
gi?.nc^ rule Lhe m\j Eawe lU yrhjEh dccifliniLg iheulJ be held to hai-^j bwi givrJl 
inevnant are thctie nf dcciiuitii givcD in igunjance {i*r fOrgetfuInDBE uf kOfil^ 
ii3K»0Bl&teot Btatniory piwhiob ftr «aiiiB authoritj binding Od tlie panrt ci.>e- 
ea that in Knob Cisea nctmc fMlrl □£ the deciflion Pf rinne itep in 
on lehirk h ir hojrtl tl found, ou that ao^ot. to he dmnDDStrabEy 
wrong"*; per EvorBhed, M.B, (italko lltldecl). An enrlier decijiroa to tha aanu? 
effect Im Caekett v. n. tb Bui iudgsB of different (cm perm In cut 

lofty differ in their OpiniO'Tl whether the bfteiJi of m precedeot hoe been iWept 
Tiwmv; flee Denninje, diJi&ent in Bonior v. If afirraiu''' [fnion, [lUfll] flu 

479, mt 612 (C. A.), upheld b the Lorde ([mj A. C. 194). 
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applies equallj to precedeDIs ill the Court of Criminal Appeel (1^) 
and Divisions! Court (i)t wticH to he biiiding upon the 

eourtB ooncemed i£ impliedly oTcrruJed in the Lords. Even a 
lower court could refuse to follow a deoision of one of these 
courts which haa been rohbed of its authority In thi& way (f)+ 

{2) (Perhaps) affirrnatt&n or reoer^tal on o different ground. It 
sometimes happen^ that a dedBion is affirmed or reversed on 
appeal on a difTcrent point. As an BiamplCp suppose that a case 
is decided In the Court of Appeal on ground and then goes 
on appeal to the House of Lordsp which decides it on ground 
uothing being said upon A. (Ground B might be a purely proce¬ 
dural pointy as that the foots sufficient to raise point A have not 
heen pleaded and so cannot be adjudicated upon; or it may be a 
diflerfijnt point of substantiTe law.) What, in such cireum!!fences, 
is the authority of the decisioii on ground A in the Court of 
Appeal? Is the decision bindhig on the High Court, and on the 
Court of Appeal Itself io subsequent cases? 

The question cannot he positively answered. Jesseh M.R., 
in one eaae (h) aald that where the judgment of the lower eourt is 
affirmed on di£fereDl grounds, it is deprived of all authority, giving 
Eia h.LS reaaou the opinion that such conduct on the part of the 
appcilnte eouri ^owed that the appellate nourt did nut agree 
with the grounds given below. In other words, the higher 
court relieved itself of the dlBBgreeable necessity of overruling 
the court below hy Hndiog another ground on w'hich the 
judgment below could be supported. Although this is some¬ 
times a correct reading of the state of mind of the higher 
court, it is not so always. The higher ciiurt may+ for estample, 
shift the ground oE its deeision because it thinks that this Is the 
easiest way to decide the case, the point decided in the court 

ik} R. T, purler, [ituuj 2 K. H, al (C. C. A.J. 

{i) V_ LhfUg, IlU-ta] 2 K. B. B 54 , at SSCp. 

(i) Cfliflanri: T. Craft t [lUJt] li, ^15, See a\eo Caekeit {oMf, Trtcf?) 
V_ Cichfll, [llKjCl F- izaa, deciding tblU wherr a linijiitkifi of Ihc B, A. ss 
hfLB&\ on Ltw mterprEEaticin cf n prEcedent n.Lic'h HoLl« Qf Lcirdi ltU*^F 
bold# to IsAVE been miBEakcnn ihe Houec cipreasM DO opioiDD nq the 

poibE cflvereil by ibe C> tbe deemen qf the C, A, I* £lr|irWcd ui hindsTi^J 
nntbnntj even for the High Coiirt. Tim liberty nt ths Court in bue'Ji 

cLraUDSEtuKeia ia qIbd d^duciblo 0 /oriM?ri fraiu B. V. .VcrlA 4 ffi.li-r/[fnd 
ptrrtJTisltDn Appeal TrilitinC?, [IBM] E. B. 71J+_at 7itL, wbenp the D. C/b^liJ 
it«^U udI bound by q d^iabn of th'C G. A. arrived bt in ignuruiee of a tiHuF 
dociffibb bf the i-t-. tcruntlfFU S»» IniEr on the! per iCi'tifirJtFli rule, 

(3c) Hdeft V, fjOftduft Frevidenf iiftHllUitij (1B83J, USA Ch. D IDU ul 
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below being of bohib oomplesitj. It ia certainlj poaalble to find 
caiie^ in the reports where judgmenta affirmed on a d.ifiereut point 
hnTe been regarded as autkoritative for what they decided (1)^ 

Itr is the aame with coses reversed on another point. Such a 
ease, as decided in the lower court, is not neceasarilj deprived 
of its significiiiice as a judieiEil determination of the law (wi); on 
the other hand, the reversal, though on another poLntj maj shake 
the authority o£ the point that was decided. It is submitted that 
the true view ie that a declaidn either affirmeti or re versed on 
another point is deprived of any absolute binding force it might 
otlierwifts have had; hut it remain^ nn fluthorlty whirh iiiny W 
followed by a court that thinks the particular point to have been 
rightly decided^ 

The other ways in which ft precedent may have its autharlty 
defeated involve, for the most part^ the Inherent vice of the 
precedent itself. Tliej are as follows. 

(3) Ignorance of A precedent is not hmdiug if it was 

rendered in ignoronee of a statu be or a rule having the force of 
statute, Lfl,. delegated logislation. This rule w'ns laid down for 
the House of I#orda by Lord Halsbury in the leading case 
I and for the Court of Appeal it was given os the leading 
example of a decision p^r incaiiam which would dot be binding 
on the court (a). The rule apparently applies even though the 
earlier court knew of Lhe statute in qiacstlon. if it did not refer to, 
Oiud had not present to Its mlud^ the precise terms of tiip 
statute (a). Siindrtrly, a eoort may know of the existenee of u 
statute and yet not appreciate ita relevimcc to the matter in 
haTid; aucli a mistake la again such jnetind as to vitiate the 
deciaioti (p). Even a lower court can impugn a precedent on 
such grounds. 


it] Oriffiikt V. FUmi'n^, flOfiai 1 K. B. OflB, tt SU; Hauhn V. Pfiri 

<3/ Lirftpoui SitE^-dorin^ Co., flMT] I AH E. R. a&, M 4C. 

(t*ij In Curti* Lt4. v, Whif ler, ^ Cb. at , 

X.b tmted b 1014^31 hounrl by a C. A. iTrcjBmn which bad hten rever^Ttl hv 
tbfi H. L+ QP B-iwUier gEWJFu^, !w aphe of a doabl by lionl CtiiniE, 

L-C., in ibr! H, L. jw to rbe dcciiBn in the il. A, To the Eam^^ -effwt Re 
[1034^} Cb. 362, lU m. 

(pi) Ya^ng V. Bnjrfol Oftir, Lfd.^ [ItHi] E. B. at (C. A^h 

fol CL Lani^tijrifr Atdrfar Cn- Lrrf, T. Bf£tnilA. Lld.^ rt-sill 1 

K. B. 675, at eVfi {C- A-h prr Sir Wiltria Gmita, M.ILj this wtli. bow^cver, a 
caiiQ of A prweedeDt jub jitflprtiq (see iaterj^ 

(pi Cf. pff L-J-i in Gower v. [1&5D] I A FI E. H. fl04, at 

A.h 
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The mere fact thai (ob is contended) LLe earlier DQurti 
misccnBirued a statute, or ignored a rule of construction^ is no 
grouni] for impugning the authority of the precedent. A precedent 
on the construe lion of a etstnte ia as mnidi binding sa any other, 
and the fact that it was mistaken in iti^ rcaaoning does not 
destroy its binding force (^)- 

(4) /iiconjriafirncy with eUTlicr dtemon of hi^kcT court. It ia 
clear law that a precedent loaea its binding force if tba court that 
decided it overloDfced an incougistent decision of a higher eenrt. 
If, for example, the Court of Appeal decides a ease in ignorance 
of a deeialon of the House □£ Lords whieh went the other way; 
the dcoiaion of the Court of Appeal i& per incuriam^ and ia not 
binding either on itself (r) or on lowcir courts {«); on the contraryt 
It le the decision of the House of Larda that is binding. The same 
rule applies to precedents in other courts, such nR the Divisional 
Court (0- 

The courts have vacillated on the question whether this 
application of the per iur:iiriafn mla extends to a sitnation where 
the decision of the higher court was not overltxsked but waa 
improperly diatinguisb^Hi^ The Court of Appeal, for example, may 
conaidor a precedent in the House of Lords, and decide that it ia 
distinguish^tble from the facts before it. Is it open to a later 
Court of Appeal {or some other court) to hold that the distinction 
was an dlogitlmate one, and that the auihority of the House of 
Lords ou^t to be followed lo the exelnsion of the precefient 
in the Court of Appeal? Or does the doctrine of precwlont compel 
U'le Coiifi of Appeal to maintain a distinetioD that it now thinks 
tro have been mistaken? Tin- matter was disputed before Youn^ 

BmM Acropfaw^ Co, (u), but in that case the court aeems to 


(□] ynunj’f Cote, loz, eil .; cl. 7!o|faJ Cnrlcn Uerl/f fiffvelain Co T 

BiMMir. riU^O] 5 K- B. ill (C. A.), 

{r) Voiiny*# Cwf, [1944] Sr B. ftt 7^, The aitrlitr jitaleniEcit, M p, 725, 
wbicb is ennloiiifd to Lit^ iaoonsjRtent deciPtoni oi the Hoiiee of Larda^ lUunt 
iwl be TEad aa delkying thv fJiff' riale.^ An iUuhtratkjn of ^he ruSc ii 

V, S. ^^>■ 1 , wh^fD the A, ihowied 

roidlDfiBu to End d W 9 ky ou^ of its preriouR dHriiicin. fUe TVnte in {1U47L in 

M. u s, ea. 

(«] ff, V- Norlh’uinhfftittid Tnbpiiiiil, [IBSl] 1 K- B, 

70, At 731, 

royns?niibanJ v, Lu/lig, [1240] 2 K. B. at 361. 
iul In i?coiiij?i 4»t4il AlMfrflhdn Bank t, /, B,, A, G, Sf®, 

at 242^ the opininn waR in Umir of the binding force of t'ht precedflnL 

CwH GDoderaon m {lOCOJ, 10 C- L, J. nt 46^2-40^ but iii Luftui V, StfpnfU B. G-. 
[12111 I IS. 134 flt p, ISS (G. A,J Uw oppoiltc visw wm tikken, it being hetd 
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have lavouriid the biodiDg^ force of the precadeiti (ii)+ There 
however^ oae deaisica after FouTig’tf C-mc which rejecta this striot 
Ldterpretutioo of the doctrina of precedent aiid decides for the 
freedom of the court. This is FiU^'iP^moni v. Ford ^fofor Co. (ic). 
Here the Court of Appeal ref used to foUow three of its prior 
decisiGtis on the ground of Inconaistencj with a House of Lorda 
deciisiDii* yet tvto of ttie three Court of Appeal decisiona were 
after the House of LronH deci&ieii^ and in neither of these two 
was the view eipre&sod that there was aiij inconsistency with the 
Houee of Lords; in fact, the House of Lords dodaion was 
liiatingtiisbod^ This case therefore takes the wider view o! the 
per iacurtam doctrine. In the subsequent case of fl'iniams v. 

Lid^ (*) the court (mduding ILord Greenet M.B.) 
reverted to the view taheu by Lord Greene in Young^a Case. 
Fit2simmQns*M Cose not bein^ cited- 

If the Fjf2timmons view is taken^ n question nrises similur to 
Pile discussed under the first exception^ namely whether the point 
is ever reached when the question of canflict is to be taken os 
Settled. Jji COSO A, the House of Lnrds decides a point of law. 
In the hitev case B, the Court of Appeal distinguishes A- In 
case Cf the Court of .\ppeal holds the distinction Invalid and 
follows A. If case P arises, is it open la the Court of Appeal U> 
hold the previous distinct ion valid and to follow B? It seems 
that the answer If; in die afhnnatjve, and that this kind of 
reflurrection is possible at any iLaie (jjr). 

(^) Inc<}H«istcn^g hciw^en cnrlirr dccteiont of Ike eamr rauk. 
A court Is not b^iund by Us owm previous decisions that are in 
conhict wdth one another. This rule has been laid down in the 
Court of Appeal (r), Court of Criminal Appeal {a) and Divisional 


by ika Cflurlli af Appeal tliAl il w^h eatItleO lo wfuM to fnlbw iti own prrvi&ui 
dwgba AH iacciuilitoat wiib a hIiIE eATli^r ded^ica cif du HoaH of Ldirdi 
AlthetLsb Ihc Hoanc al Lc»jrd» pimcdeal liid hEnii ocm^idrred in tb« we ia the 
CoaH □! Appeal. The Kini'e view appr&re to haw been lakea by Lord Wri|;bl 
la V. Sijuthiim Ap., [1S4I3] A. C. £89. 

|,r| £iy>44] K. at 7^11. S«« Oocd^rt^ti La (1950}, 10 Cx T. X. tit 434. 

(tci) [ia4S] 1 AJI E. E. 42S {G. A.K 
(f) [UI47] 2 Ail E. R. 684 (C. AO. 

(V) Scmblt [fom Fiiher'M Cainz ue G«id«rH>aii. *p. cil., at 440-Hl_ ^ 

It il aae or iht EStiii'ptJona rMOfiniBed in Jr'ouji^'f Coa^, [113441 K. B. at 
729. For earlirr miihnritieB. Winder in £1840}, tiG L^^ Q. B. 4fi7. 

(a) R. V. PtiWMt, [IDISJ 1 IL E. 572 {Q. C. A.J. 
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Com-t (!j)h ant] it obviousJj upplies alsa to tbe Hou» of Lords, 
There may at first sight aeein to bo a difficulty here: how can 
a situation of oonflict oceur, if the court la bjund by its own 
deciskins? At least two artswerE may ho given. First, the con¬ 
flicting deeiEions may coine from a time before the binding force 
of precedent recogniseiL Secondly, and more commonly^ the 
conflict may have arisen through inadvertence, because the earlier 
cBsofi w'aa not cited m the later. One may sometimes suspect 
that the inadvertence ” is inteiitiodal-—a Nelsonian blind 
eye But usually there is no need to resort to this hypulhe&is: 
owing to the vast number of preceiieuis, and the hetorogeneous 
^vsys in which they are reported—or are not reporte^i—it ia only 
too ea&y for Kiunsel to miss a relevant authority. ’VSTiiencver a 
relevant prior decision is not cited before the court, or mentioned 
in the judgments, it must be assumed that the court acta iu 
ignorance or forgetfulness of it- If the new^ decision is in conflict 
with the old^ it is given p£7r i^icunani and is not binding on a later 
court. 

Although the Inter ooiirt is not bound by the decision so given 
prr incuriam, this does not mean that it is bound by the firEi 
case. PerhapB in strict logic the first case shoulrl bo binding, 
fiinca it Ehouid never have been departed from, and \vas only 
departed from per incurmm. However, tfiis is not the rule. The 
rule is that wberc there are previous lUconsiatent decisions of its 
own, the court is free to follow either^ Tt can follow' the enriter* 
but equally, if it thinks fit, it can follow the later. Thie rule has 
been laid down for the Court uf Appeal {d), and it is submitted 
that it applies also to other courts (d). It will be seen, therefore, 


[1900] 1 Q. B. Kl; YoKTujhmhund v, Lufttg, [19-191 
K. B. aS4, mt 361-36-2. The rnlB may expkSh Ihe lTt«tme^t ac^rJed 

to tins prwnJtnt m /?, v. Fit^hara, eir.. jJrla: Tribunal, ei p. ZanU. [1951] 2 

^jr B. 1. 

{t) ycifln;;! Caie,. at pp. 725. 72fl. 

D "" 'I** aMsaitlrf bT WinOr-r in 

9 M- L. R. Tbs hElinTiDur or the ooiirt ia. bawever, hj nr> ineimi 

urntdrui. In Markham V. [1945] S All E. R. 7^7, at thi! D C 

held ilpeir bonad to foUqi’Br ha Oi^D r|cc3Hifm B which had not lysuaJd^eiJ a 
Vfiflt pnc^i^nl A, eIho decidwl in Iha ix C., tfv^n Ihnuah the liiESmatiotl^f 
the tsaiirt now to ths tluil B wm wtnngiy .IreiBlEd, Tti Wunal V 

DfMekHf, [ISW41 1 Q. B. csfiinnienred timci in aB33). 59 L. Q. R. 3i(S where 

tb4 «me mint pnxodcnL aASiie, Ihe |}. C. held jt^M hound to follow A. 
rven Ihough pKii timel ifaB ^art diilikcd A and wnM huvE prefeirted to follow 
B. it m Eii4bmiHed that boLh coHea mlEunJerijtiind tha law oI prewdenb. 
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thills thiy exLt-ption to the binding force of precedent belongs both 
to the category of abrogation hy sybaeq^uent facta and to the 
categurj of vvhut is here called inherent vice. The earlier case 
can be disregarded beeayse of the subseqyeDt inconsistent- deeiaion 
on the same level of authoritv, and the later case can be dia- 
regorded becrauEf! of its inhereui vice of igtioring the earlier ease. 

Where autharitiea of equal standing are Lrreconenabij in 
coudict^ a lower eourt has the same freedom to pick and chcoee 
between them as the schizophrettic cotirt itself. The low^er coyrt 
maj refuse to follow the later deciai-on on the ground that i% was 
arrived at p^r iVirunani^ or it may follow such decision on the 
groimd Uiftt it is the latest authority. ^Miich of these tw'O 
courses the court adopts depends, or should depend, upon its own 
view of W’hnt the law' ought to be. However^ it takea a somewhat 
bold judge to disregard a precedent handed dow'n by a court of 
higher stalling on the ground that the decision was per 
tiEcurfc iy (r). 

We must- now i^imsidcr a third way In which a convict may 
arise betw^een precedents o! equal rank. This is by improper 
distinguishing- An earlier case (A) may have been diatidgmabed 
in a later (B), but it may now' be thought that the diatincUou 
vrasi invalid and tlmt therms w^sg really a con£ict between the tvi'D 
cases- Is it open to the court to change its mmd and apply Iho 
Outcome of A to the facts of B? 

The problem has been mconclu-sivcly diBcusaed for precedents 
in the Court of Appeal. Youn^'z speaks with a somewhat 
iineertaiJi voice (/). Subsequently, in Battpr$hfj v. Aa^^^o- 
Ofl Co.. Ltd. ( 5 ) imd Fiahcr \\ liuhlip-Northurood 


(f) II can mtier enHily happen u l^clwCty 11 Hi^h Ooyrt and llie 

DiviHicEuI Courl iEss Saritr^ V. U9‘i2f, 3B T. L. E. 61Qj /jrTti4>ft v, 

LaTdrtir^ Kt SIS (C. A.lh bctwiecn 1 h< Dlviijonsl 

Court HJid Court q( Appeal (ft. V. Norihumhrrltind CcpmpcH^ah'Ort 
Tn'tiinci^ tlLtfil] I K. B. 711, at 7il). But few OlUfi iu<l^«^ would bavrt 
hbil the doriiip to treat a C. A. prcccdinjt an Detlm, J., Hm in ArttMriwn[jr v_ 
Strain, [lS>fil]‘l T* U E. ft&fl, at BSI on Ulhw cmimdi. flPS!!] 1 K. H, 
3M (C+ A.)). Tho paint bipp^ned to ho on* on whirh l:k!!v|ip, hiwl ri pro- 
noijQCcc] opinion, havinp wrtllen an artiol* -on it in the L. IL Ssforp bfijnif 
t^lBSVated to iha ^nch. 

ij) Bn the diEcuHbio-ne Itj Goodburt in £l9l7>, e C. L. J. 049 nud Goodenou 
in mm'u 10 C. L. J. IBS. 

(j) [1946] E. B. ^ {C» A.J* Cioeii Al. A3 t Ktr.- laid dnwn rhat %'m 
tonnerly tboiight io be n rule of Tiw; oaM B decided, tbut ih* eourl hftil a 
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L^ D. 0* (A), the Court of Appeal foll&wed the earliet- af eoa^ 
fii&tiiig preoedeut^ e^u though it had been eited Ewd dlaUnguiBhed 
in the Jater ooe, the distioctior^. heing^ now held to be epurious. 
Still laterp howeTer^ a differently constituted Court of Appeal, in 
V. fie,, CoEh>ric« [1949) (i)^ held that in such 

circumatancea they were bound, without reopening the question 
whether the earlier deeiaion really wag inconsistent wdlh it^ to 
accept the later deciaioo. The two earlier cases just referred to 
were uot cited in so that on any view the Court of 

Appeal is now' free to choose between the doctrine of 
and Fiahcr's Cose and the doctrine of Hf^tjan'g Case. 'Hie diiSoultj 
w'ith the doctrine of Hognii'^s Case ia that it may not be possible 
to tell with any eertainty from the report whether the earlier case 
was cited in the later one. It cannat safely be assumed (at least 
with reports other than the Law Reports) that the oinission of a 
precedent from the report of the co^e means that the precedent 
w^ag not cited to the cQiirt. 

The question is In one respect connected with one prcTiouBly 
discussed (p. 204], namely w'hether, when the Court of Appeal 
distinguiahea an earlier decision of the Hqu&r of Lords, H can 
subsequently decide that the dlstinchon was misisken. It w^aa 
pointed out that the authorities are in oonElk^t, hut that the mosr. 
recent case, Williama v. OlaMbToaJi Brag., hidn is againat the 
power of the court to reopen the question. If this tIcw frames 
to be flceeptcdf it must have a repercussion upon the present 
problem, for “it is heidlj conceivablo that greater weight would 
be given to an earlier Court of AppcEil decision than to one in the 
House of Lords *' (j). Consequently Fishgt^s Case W'ould, on this 
view, be wTongly decided. It may be hopedt however^ that tbis 
narrow' interpretation wiE not bo followed, and that the wider 
interpretation of tbo eseeptiem ailcipted in Case 

(p, 200] wiU be preferred. 


diacr^daii ta npplj ihe nite or IK>i aa h thoaght fit; Ihn pras^nt cue hM th^l. 
B horfl improperly InicrprctBd tJm autboritien, atiA thm HiGrit tfbi a Hxed nile 
or law witbaiit jurticjiiil dtscreliati. 

(ft) K. B, 604. Hero tliroe G„ A, presct^dciitH cir the yeun 1&40 tnd 

1^1 were rejwteJ ub inccniiLatent with aiitrtbBr throe C. A. preca-JentB of 1U17, 
IBSS mmi Tbo court thua coBblcd rtaelf In lav 3.uv\fn B uaifoTm mla which 

il regarded oi appLieftble to the iltuBtkjnB iu til fll esae^^ 

0) [mm 1 E. K. m {c, A,i, t(w. mm i ah e. h. gos m. l.i. 

(fl Prof. GiWdlmTt in {mS), fit I., Q. R. et 165. 
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The problem po&ed h Ehoti while hack which bus just been 
litidei' diacvisBion m whether, when CAse li distinguisheB A ^ it is 
open to the court in a gubBequent case to change its mind as to 
the Tahditj of the distinction and apply the outcome of A to the 
facts of B, A related question must now be cotiiiidered, whether 
the court can change its mind as to the validity of the distinction 
and apply the outcomR of B to tliB facta □£ A. II this ia permlttedr 
it beccunes possible for the court to change the law by a devious 
path. Caeo A is a precedent which, initialty, is binding upon the 
court. In cii&e however, here the facts are siigbtlj dtfferentH 
tha court decides that A can be distinguished, and so gives a 
judgment contrary lo that in A. In case C, where the facts of 
A again orisB, the court decides that the distinction between A aud 
B is spurious, Cem the court, instead of drawing the condusion 
that B was wTungly decided as being againEt the authority of A* 
hold tiiat B is an effective authority which justifiea a cOMlusIan 
controij to that in A? The only judge who has hitherto answered 
this question in the afhnnativB is Benning* L.J. (Ic). 

These doubts relating to the iUegitlniately dititioguiabed pre¬ 
cedent have made their appearance in the law n^porls only in 
oonneetion with the Court of Appeal There is no judicial 
discussion of the pmblBm in cooneetiion with other courts, such 
m the Divisional Court, 

Another doubt is whether the ability to choose betw^ecn 
CQuilicting precedents goes on for ever. The court decides case 
A for tbe plaintiff, and a Himilflr case B for the defendant. Tho 
conflict is eousidered in a later case C, where thn two earlier cosea 
are cited and the court decides in favour of (say) the later one, B. 
If the sama question ariaea again in cosa D, ia the court free to 
change its mind and follow A? On tha oue hand it has been 
Biiggested that this is not permissible, because the confiict w^as 
resolved by the decision in case C- On tbe other hnnd it may be 


ik\ In Cav.tr V. Co«<jr, tlS&O] 1 AJL K. tC, A.), the backjpt^itnd 

of wilidh Wftj KB followit. In Gintii T. Oineii* [1048] P. IT'? [C- AO jt 
hnitl ihm Khn riKHdan! of proof of nJulttry was tho sutne id cnmiaKi cisea. 
tu DilPitt V. Daoijr. [IWarJJ h\ 1S6 (C. A.}. Dcimidj;, L-Jhciii tial Girtsn v. 
GintMi upplifid onty to ftdiinefv case? eniJ not to oruelty esLEEs. la GoHrpf V. 
Cfitfee, t>eamna, LA,+ cTpreJaed ibe opidierti that Cintti V. Girtr^d'_ ujib no 
l^^ngifr*lDw evoii for Adultery cai*R, on^ rc-amn bfinp fiiat it was realty iDipon^e* 
ttal with Dupil Vr On thiB view itia ?anie judge may in one case ttEHriJn 

that there b a Jeenl distitirCtwn add then in anijLhrr cKMuJhange hJi mtnd; by 
4cang thii he can ucdEmiine the autboriEy dE k prooedtnt by which he woald 
OtbrrwTBe bo bonDLl^ 
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puLatcd out th&t- do suidi rcslrictiDn upon the Sr^t €SCeptioa in 
i tJanjj'i Cms bus vet been judieially suggested (it). JlftjreovBr. 
the suggestion means that case C has overruled case A; jet over- 
nilhig has hitherto been regarded ns the act of n superior court, 
not of the same or a co-ordiuute court. 

If the ability to ehooao between conniutiiig precedents goes 
on for ever, the Court of Appeal would now ba free to find n 
contlit'l between TrjfHne-FiMo/i v. Chatflor [p. 100) ilnd 
Case (notwilhstanding that the former was conaidered and dia^ 
approved in the latter), and to follow It'yntM-FmeA'a Cdae in 
preference to ioun^ s Case, f.c,, by holding that it ia not bound 
by ita previous deeifiitina. Thia argument is not of much import¬ 
ance, for if the court wishes to regain its freedom it does not 
need to find a logicEd juBtificaldDn for this in the judgments in 
lroui?<f'« Case, Tlie logical justification can be obtained merely 
by saying that the observations in I'oifijjy'# fuse are ohifer, or else 
by Bseuming the freedom and proceeding to disapprove Youn^r'* 
CasR^ 


Putting aside doubtiSt the Imr tntiij Etiited as foUow^^. 

The Court of Appeal and other courts are free to choose between 
conflicting precedents, even though this involves preferring an 
earlier to a later decision (1), preferring one decision to several (m), 
preferring an unreportod decision to a reported one (n), and prei 
ferring a decision of a court of co-ordinate jurisdiction to ita own 
decision (tj). As Professor Goodhort points out, the exception 
ki the rule in YoKn^'a Cate goes far to destroy the certainty 
KiippoBcd to be created by the rule. Instauces ate found in which 
(he whole difficuKy of tlie decisiot) lies in deciding whether 
previous decisions of the court are in conflict (in which evont the 
court is eoabl«l to decide the substantial question) or not (p). 
Thus, so far from saving legal argument, the rule w'ith its 
exception may positively stimulate it. 

This exception has been concerned witJi mconsistent decisions 


ikk] Gumdursn-El, Op. at. 
fO CiLic Mil Fithrf'i 

373 ^*’** - D- - Winder in D L. B, si 370- 


fa) E-g,, JTing V, Kinrf, flSM3] P. 01 (C. A.), 

nflJAl k' ti »-nn 


fo) Cfljfl, [IB‘14] Kr E.i 72a, 

ip) Am in RotkwfU Y. CarfriutnU Slant f?a*, [1944] 2 AEJ E K ?UtO iC A 1 

hBcaeEd bj On^hM, nn. cil., 354. It bA e™ Wnlnv?^ 

"I* •uppoBsd CoaOJ«t for the pumoa#. nt 

•pitabKinf itaeEf to ilisregurd ilw dizcuiiui. ^ I" . 
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on the eame le^el of authority^ There is probably no ei^cieptioii 
from the binding force of precedent for mconsisteijt decisions 
of a. lower level of Aullionty. For example, the Court of Appeal 
Vr'Oiild not be entitled to diaregord its own previous decifiioa on tiis 
ground that a relevant earlier decision of a judge of the High 
Court bad not been considered in it. It la true that in Fpun^^-s 
case Lord Greene, il B., suggested that there might in rare 
instances be other types of decision per in-curiom with which he 
had not specifically dealtp but he did not particularise them, and 
there is little to BUgge&t that ignorance of a lower precedent would 
be counted among them. Pretty well tho sum total of that little 
is an extempore judgment of Lard Goddards In A^icholaa v, 
Pcnn^i us reported in the AH iJfporf* (5)1 the learned 

Chief Justice said: 

It has been laid down by the Court of Appeal in Yoiin^ v. 
Bn'iiol Acmpl&M€ Co,, LfJ-t that where material eases or sections 
of stnlutea w^ere not cited to the court- in a cuaeT the court need 
not follow the decisiDn if Lboae cases or onoctmenCs might have 
influenced it bad they been cited.” 

This atatas the doctrine of YoumfA Case more widely than 
anything laid down in the case itsclft and when he came to 
correct hia judgment for the Law RepoHs (r)+ Lord Goddard 
modified It by deleting the concluding words if those cases or 
eisrtctinents might havo infincnced it had they been cited *" and 
substituting the narrower requirement that the casea or enacL 
meiits of which the court was In ignorance must show that the 
case w^as wrongly decided^ The omieeioo to cite a High Court 
ease before the Court of Appeal does not show that the decision 
of the Court of Appeal, going against the High Goin‘t case, is 
WTongp because the Court of Appeal is not bound by the High 
Court—even though it may be posjsible that the High Court case 
would have been followed if it had bean cited (t). 

(6) Prccffdenis sub Mihidio or not fully argued. The previous 
exceptioDB to the binding farce of precedent can all ba summed 
up as cases where the authority of the pracedont either is swept 
aw^ay by eubsequatit higher or equal aufiiority or is undermiuerj 


io) [lofiei 3 All E. R. ea *it i3ti. 

it] [lOKI] a K. B. m 473-1T3. 

k(r Ttfurrcd V. fJefdpofl Bay 23 Q. B. D* 23SJ, 2*2. wbpra 

it waa hiiLj. that m tsoufliciiag prwetlcnt ef ft jcL'dga of tbo Eli^h Court did 

zi£it tiatilJe the B. C. J.wrcgii’nS ItA own preceSiiTlt. 





CnilTEH 3 


U 60 


bv iut^an&istency wili previous higher or equal authority. We 
now Como to the more subtle attack upoa the authority of a 
precedent involved iu soying that the deciaion was arrived at «ib 
jilenho. 

A decision pusses vuh tilentio, in the technical sense that has 
come to he attaelied to that phrase, when the particular point 
of law involved in the decision is not perceived by the court or 
present to its mind. The court may conaeiously decide in favour 
of one party because of point A, which it considerB and pronounces 
upon. It may be shown, however, that logically the court s tmuH 
not have decided in favour of the particular party unleaa it also 
decided point B in his favour; bat point B w'sa not argued or 
considered by the court. In such circumatancefl. although 
point B was logieaUy involved in the facts and although the 
case hud a speetfiu outcome, the deoiaion is not an authority on 
point B. Point B is sakl to paes eub nilenfic, 

A good illustration is Gerord v. tFart/i of Paris, Ltd. (»b). 
There, a discharged employes of a company, who had obtained 
damages against the compimy for wrongful asmiseal, applied for 
a garniuhee oivlar on a bank account atanding in the name of the 
liquidator pf the company. The only point argued was on the 
question of the priority of the claimant’s debt, and, on this 
nigument being heard, the Court of Appeal grunted the order. No 
consideration was given to the question whether a garniahea order 
could properly be made do an account standing in the name of the 
liquidator. WTien. therefore, this vary point waa argued in a 
subsequent case before the Court of Appeal (<), the court held 
itself not bound by its previous deeisiod. Sir Wilfrid Greene, 
M B,, said that he could not help thinking that the point now 
raised had been deliberately passed »ttb siUatio by counsel in 
order that the point of substance might be decided. He went on 
to say that the point had to he decided by the earlier court before 
it could make the orrler whicli it did; nevarthelesa, eitico it waa 
dcculed without argument, without reference to the crucial 
W’Orda of the rule, and without any citation of authority ” it was 
not binding and would not be followed. 

The differtmee between a deeigloo passing tub etlentfo and a 
(«i) [ISM] 2 All E. R. QOJi (C. A.;. 

1 K. B. 676. st 677 
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Hiecisiou arrived at HVithout relevant argument must be noticed- 
The tirst is a species of the second- If a point ia put before the 
court ond argued, uuj' subsequent decision cannot be aub 
on that point. However, the fact that a point is not STgued is 
uot onaugb to subjeet a deeisiou to the aapcrsioa of being 
tfOrFifio, If a court con&cioualj^ decides a point of law, the mera 
deficieucv of argurnent oti one side or the other does not mean 
that tlie decision is sub stlcnfio. In short, a decision *uL atlenfio 
is a particular kind of decision on a point not argued, ttio 
distinguisliing feature being the ahaenca of realisation by the court 
that it ia deciding the particular point (d)- 

The rule that a precedent aub jfileJilio is uot authoritative goes 
hack at least to 1661 (ti). when counsel said: "An hundred 
precedents sab jilenlio are not material"; and Twhden, J., 
agreed: '* Precedents sub sdenfio and without argument are of 
no moment This rule hns ever since been faUowed (r). But 
the court before whom the precedent is cited may he reluctant 
to hold that its predecessor failed to consider a point directly 
raised in the case before it {m), and thia reluctance will he 
particularly pponomiced if the tub stirnlio attack is levelled 
against not one cose oniy but a series (i). 

The importonee of the sub silcnfio rule, atid the danger of 
overlooking it. may be illustraled from fie Hcan (y). In that 


(FFl h iDdV. Jiowflvrr, hs difiicuLt kC S particnlltr essE to dkEda^isli bvtsEfin 
S Jesi'iion truly lut fik rttio and a detitkon mnieioijsly dd the legal po^t S'lWJa 
an attraciiTB line oI ha» nol 

Bfvrrt T, Caiutliitn Port/is StfomiArpr, hfd*, [1906] I L. B- llBl. at llfle, 
(ul J?, V. H'Vfnfr (ll'orjfj, 1 Kcb. 66 * 1 L*t. ^ m 1 w ■ * 

J O’.Vftru T. 0 3h^ dfiJ PamtSi fl&901, 16 P. D. 69, si 61 (0. A.) {poknl 

delibennaiy withhf id rnsro court, live psrtics Mt u I* tr rauailU 

V L S E. Ru.. [19301 1 K. B, 02t. at 037; Lmdjrs C. C, v. WirrbaU, 

[i937] a'. C. 97, at 135; VcHonil v. Pnicrff ik'M 

E R nl (a siftpa of itiii pa&e not reported in [1911] 1 K B. iB-tJi, 
ant^ bf e- W (WC), 3 M, L. R. 226: WilhaojE (lENJ). 7 M. L B* 

1136 B 43- Tvlcr il947), 10 M, L, B, 398 (but sffi, for a daETeFeut inlErprelatiQn 
if ibE ikUieW klcchicn. llar^U m (1932), 63 L, Q. R. 93S); .4Mya, LoN‘ ii. 
fie 6lh cd. 312: WaimhaiiBh, Tht Stvd^ af Coier, 36- hiarlv every 

dMl-iien lub rtEfnfia can br ttfiilolEj. fruni anoltiEr poifll of view, as a dwittlnn 
i«-f tnrHfiom, Iwoiniiti tiis fttiiat# of mUJUUl t<k Eiguc Lfaa wjat will_ l=:=H7*'ly 

hiEtn tiiEt relevant ctt^EE h! ctS 

caiin. Bee Lflitcaircf Cq, V. [ 1941 ] 1 K. E. al (FTH 

fC i S‘ Brfld(r''B-[.IBSS-] 1 B^. 300.. Hi 305 (G. AJ\. 

^ [1950] Lh. ITT, .1 I0(^l9T 

Vounii V. SmIes, [19*9] 1 Ah E- S' cL Rf«ti t. LvcfM, 

[1945] K E yifih 247 (C* A.K Vet ace Btf [19B0] 9 All E* R 540, 

at frlti Dlt appEil, [19-71] fh. 2.i6. it 234 (C. A.p 
(s) (1880), *1 Ch. I>. 652- 
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well-known case, » trust for tliB benefit of the testator's horses 
and dogs, far tiftr years if they should so long live, was held 
by North, J,, not to be void; and it has sometimes been inferred 
from this that the Life of an aniioul can be taken oa a " life in 
being " for the |nirpose of the perpetuity rule or the simitar rules 
derived from it. Iti fact, however, the legal problem raised bv 
the duration of the trust was not considered by the learned judge, 
so that hie decision is no authority at all upon it. It is submitter] 
that if the very case of ife Deaw were to arise again, and the 
perpetuity point were argued, a court would bo free to reach the 
Opposite conclusion from that in fiit! Dfion^ven if He Dean were 
sumeieutly high in the legal scale to be capable of being a bindiiiE 
precedent (s). 

We now turn to the wider question whether a precedent is 
deprived of its authoritative force by the fact that it was not 
argued, or not fully argued, by the losing party. If ono Tookfi at 
this question merely witli ihe eye of common sense, the answer 
to it ia clear. One of the chief reasons for the dootrine of prece¬ 
dent is that a matter that haa occo been fully argued and decided 
should not be allowed to be reopened. Where a judgment is 
given without the losing party having been represented, there is 
no assurance that all the relevant ootisideratious have been brought 
to the Dot ice of the court, and consequently the decision ought 
not to be regarded aa posaessidg absolute authority, even if it docs 
not fall within the atlenli'o rule, 

This opinion is adopted in the Court of Criminal Appeal, which 
will reconsider a decision that was not argued on both sides (a); 
presumably, it will also reconsider a tleciaion that, although 
argued by the winner, was not argued hy tlie Joscr, The Division'aJ 
Court follows thq same rule (h). In the Court of Appeal, however, 
the position is somewhat doubtful, because the exception was 


(s) A [jSirliBl wSfltian of Ihr difficulEj woa fnurwl in Hainut 

7 IfiM wW a gif, fcr a e.t upU fa“Z'Z ^Tbii 

bayiM ,agyi to .1. age tht cat ^^plJ nat live imnar 

This line (rf aTgimient would firnbabh cat lisva helseO in H* n,-, rll ? 

can live BiibstanttAtly tourer ulan 21 iear,. ^ 

(a) H. V. EtlriJift, [1009] fi K- B. at 27 {C, C. A V ft v nrv*., .. 

K. B at SM (C, C. A.1, Cf. R. v, Neal. [1W9] a K.'b /w “rSS?; ® 

(tj Tins, ftppears frojn BdtrartlM t. /oh«, in btrlh 411 V Tt Li r 

vmicna (abeve, p. UW. n, (a,J. Ii »1 bo af,|>carHXn L k ’’i 

iViekofoi V, PccTiu, flOrWJ] 2 .All R. B. at 91' hin I Kin, ■ it' report of 

Manjent hsr lUt Lu. Rcjimu ao aa to leave the imeEtkll^pj 
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not apecifically m^uttaned iu tbe judgment in 3roiin^ a Cate, which 
attempted a mlher lull statement of the law relating to precedentB 
in the Court of Appeal. Notwithstandme this omisHoo, it ia 
jubmitted that the rule ia the same for the Court of Appeal as for 
other courts (tr). Although it ia somewhat up fortunate that the 
situatloa was not considered in Youh^’* CflJir. this silence is by no 
means conclusive on the point. Thera is no warrant for cou- 
sti'uing the judgment iti 1 oun^ s Coao lite ft statute. A case ia 
only authoritj on its facts, and the complete list of esceplions to 
the biuding force of precedent w-as not before the court. 

If there is a general exception for unorgued eases, the 
rilrnffa rule turns out to be merely a particular application of ft 
wider principle. 

A precedent ia not destroyed merely because it was badly 
argued, inadequately considered, and fallaciously reasoned. Thus 
a rather arhiliary line haa to be drawn between total absence of 
argnmcnl on a particular point, which vitiates the precedent, and 
inadequate argument, which ia a ground for impugning lha prece¬ 
dent only if it is ab^Iutcly binding and indiatinguishablB (d). 
There appears to be an exception il the court in deciding the 
precedent expressly intimated that the matter had not been fully 
argued or considered (c). 

(7) jDccwioiia o/ e^ualfj; d/pt'dfd eouris, Wliore an appellate 
court is equally divided, the practice is to diamias the appeal, on 
the principle Srmper prieauTaifar pro ncffonte- In auch circum¬ 
stances, the rule adopted in all courts escepl the House of Lords 
is that the decision only hss the authority of the court appealed 
from (/), The obvious reason for this rule is that there is in fact 
no majority against the appeal, and the appeal fails because of 


(cl 11. may he aaticed lha( even wliCfe iluj court fightu Ay of using the act 
of sbUliOC of argmnont to destroy lh> bimlinif loM of * precedent. It way 
(bii wettpoa to restrict sud diitmguwll tlw nrecedent. bee. s.J., p*' l«‘n. J.. 
in lie Sinfi of Cemmerrt (IIBOJ, W B. C. H. 4S6, St iW iCnp.J. 

W) For the proportion that a ease i* mil deprived at biBdmg (iiiihonty 
merely hecuise » b contended tbst it was insdeaualely ugo^ ^ving rvsjr' 
10 the complcsitT of the iaauoa un-ob«(i, ■«« .Wuirfio, btd- V. irottlitio, fl^oS] 
S W Ij R. 672 ic. A.), Dcnniag, otunjon on ibis poim m Ciuccr v. 

Ooloct, U^JSOl I Ail E. A. Si eos <c. A.J ii 4t miniinty dbp. 

(s) We a Solicitor, 710-14] 35. R, 427. 

(ft iSce for the C. A, tlBrioN-sy v. OoIlotMj. (1064] P. 312, and lor esrlipr 
OBR^SDB note m (13541, 70 b. g. R- 469j for the D. C.. Grnroffc V. Gw.wt, 
713201 1 K, B, 1, at 11, 13; for the High Court of Australia, Potoo efti} 
in (1347], ra L. Q, H- at 4631 oncl far AmeriEsJl courts. Gray, ,Va,'«TC mid 
j^osreei 0/ tkt- Law (1921), 343, 
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au nrbiktiiT rule. All that hflpp&iQ& m that the Appeal court fniJs 
to make up its cullectiv? mind- lodeed, ihe lurmer vii'w' wa? 
that there was no " decision " iu the technical ^enae bj tte 
appellate court. In Ati.-Qcn. v. Radloff (1854) Pollook, C.B. 
said r As the eourt is (K}ually dividedt uo judgmeut can be pro- 
nmmeed; hut the rule £or a now trial will drop ", In Ait-QeJt. 
V. (1885) (li), B^ett^ M.B-, referring to the former 

case, Baid: It is a ease in Wihich Uie jndges w^ere equallv divided 
in opinion, aud^ therefore^ it could not hind any court, but 
certainly could not biml this court At the present time the 
Court of Appeal if equally divided wii] dis misR the appeal, and this 
dlsmisaal will have the snine effect batepeu the parties as any 
other dlanifssal: yet from the point of view of precedent it is not 
unreasonable to say that there is no decision of the Court of 
Appeal in favour of the respondent* An unbiaaed observer docB 
not describe a drawn battle aa a victory. 

This line of argument may help to esplELLa why there wm iic- 
referenco to the exception in Y&urjfs Cfme. Youmfg Cast: laid 
dow'n that the Court of Appeal was bound hy its own decisions, 
but in the circumstances now being considered, whore the prece¬ 
dent consisted in the rliBUiissal of an appeal hy an equaUy divided 
court, there is, for the doctrine of precedent, no “ decision " of 
the Court of Appeal In any event, as observed la connection 
with the ptevioua exception, the judgmente in Younfg Cjue dn 
not have to be construed as though tJiej constituted u statutory 
code of the doctrine of precedent in the Court of Appeal. And 
the present exception or quasi-exception to the rule in Youmfn 
Case has been rej^ffirrned sinct? that deoision (/). 

A a already indicated, the House of Lords Is the only court_ 

the only court, it seems, in any cournmn-law jurisdiction-^fo 
follow the opposite praetiee- The poaition in the House wae 
settled in 1861 (i:). It ifl now^ rare for the problem to oriae, sErice 
it has become the invnriflhlc practice of the Bouse to sEt with an 


Itf} 10 El. 84. lOO. 

14 Q. B. D. sea, al 68S. 
bl Note {f\ aheve. 

m BMmtk J. ncamith riMl), U H. L, c. 27*, Ths mle utTno^rlj 

mtteis^l ii> rollodfc. FiMl Book of JuHfprudtnf.e, (ith m, ini 3 uliio b. 

r.Drd who looted uwrn il u " m iipforlunita rsBLtll. witliaiii m* 

nijbstJwiKil volue f4 Univ. of Tor. L. ,T. at 2SB: B C L ,1 n I'M!) It w#. 
^wever. followed in C«e. [1916] A, C. *33. ,t which, t* 

hae elreadt been shown fp, 184), him eauMd the gfitalEBi di-fficully in Imer 
Alw m CDmmri. p/ Inland Rftfnua V DfllffJ A. C, rit>0. 
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iiiiinber of peers (usuallj fivo)+ Tbis^ too, la tlie general 
piaetiee of other appollate court.^. 


5i. Ctmumgtazices Justifying OverruLing or Eiifnanl 
to Follow 

It ia ofteti itioro iin|>artant that the law inhouhl bo certain 
tliati that it should be ideally perfect. These two requlre- 
menta ure to a great extent ineozmiatciit ^itb each othafK nod 
we must often ebnoaa be twee a them, Wlitenever a decisloti 
is departed bom, the certaintj' of the law ia aacrificed to Lta 
rationid developriient:, and the evils of the nneertainty thns pro¬ 
duced may far ontweigb the tridtng l^enefit to bo derived 

bom the correction of tbe erroneous doctrine. The precedent, 
while it stood unteversed, may have been counted on in 
numerous cases as definitely establishing the law. Valuable 
property may have been dealt with in refianc© on it; important 
conlrttctfl may have been made on the strength of it; it may 
have become to a great extent a basis of expectation and the 
ground of mutual dealings. Justice may therefore Unperalively 
require that the decision, though founded in error, shftJl atand 
inviolate none the less. Cummunh error facii fae (a). '"It is 
bettersaid Lord Eldon, "the kw should be certain, than 
that every' judge should speculate upon improvements in 
it*^ (b). 

It follows irom this that, other things being cqiioi, a pre¬ 
cedent acquires ailded authority from the lapse of lime. The 
Longer it has siocid aoquesUoned and unreversed^ the more 
harm in the way of uncertainty and the disappointment of 
reaBonahle expectations will restfit from its rever&Ql. A decision 
which might be lawfully overruled without hesitation whilD vet 
new, may after the lapse of a number of years acquire such 
increased strength os to be pracLie ally of absolute and no longer 
of merely conditional authority. This eflect of lapso of time 
tiaa repeatedly received judicial recogtiiCion, 

" Viewed ■imply as ths derision of b court <if first iuRtELOoe, the 
(lutliority of thiu enso, natwithi^taiiding tfao r^apcct duo to the jad^ 


iQl it ij to ts rGiiitmbeTeJ iJut the ovolTuSm^ ef « precedent hi# 1 retro- 
aprL^tii'i'B op^-rnliQu. In tbii jwapect it ie Vi.‘ty 43iJIerpat [rom- Lbc r^psal or 
BitErittLOU of A fllBtute^ 

(b) ShAdihn V, ildyaj, S Vcs. 4^^T. 
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wh.0 decided it, is nat binding upon but viBweil in ilf cliarnctBr 
and pTRCtieal rcffullfr^ it IB QUO of & clfL£& d^itionfi ^hlih B^uire & 
wBight Mnd effect beyond thit whicb nttachm to the mi&tjYe paetLiou 
ol the court from which they proceed. It coitatJtuteA an Buthcirity 
which, alter it liaa stood for m> lon^ B period unchanengod, BhonJd uot, 
in tiiB interests ol public conreiiiiiiice, niid haTing regard to the pro^ 
t^etiOEL of pHirate rights, be OTemiJed by this court e^rept apon very 
special consideratloiifl^ For twel>ve years and upwards the has 

continued unshaken by any judicial ducLsiou or criticism " {c)r 

SYhen an old decided case has made tb^ law on a particu]ar 
rabject, the Court of Appeal ought not to InterfcrB with it, becauH^ 
people bai-e considered it m establishing the law and have acted upon 
it-(d). 

"This IToueo has. no doubt, power to OFemile evun a lunu-e^ublishod 
cuurae of dccialuns of the couita, provided it has not Itself dBtenninFfl 
the qucstioii. It is impossible la lay down precis rules oocordiug to 
which this power will ba oxcrcifiecL But in general this Hdubo wiU 
adopt this cuut% only in plain coses wbeie seriona inoonveniencB or 
injustice waold follow from per^jctuatiiig on crmnBDus coustmetion nr 
mling ul law (e). 

Th^ statement that a precedent gnitis in authority with agi: 
must he rend subject to an importnnt quolidcation. Up to 
11 certain jioiiit a human being growa in strength ob be g!rcy\\% 
in ug^e; but thia ia true only within narrow limits. So n^th 
tbe outhority of judicial decisions. A modemte InpKe of time 
will give added vigour to u pteeeflenfc+ but after a atitl longer 
time the opposite a^ect niay be produced, not indeed direettv, 
but indirettly through the accidental coBfiict o^ the ancietit 
and perhopa partiBUy forgotten principlu with later decisionE<. 
Without having been expressly overruled or iiitentionnUy 


(c) Pugk V. fijr, jlBSOU lo Ch. D, al 334. 

(d> Smith Y. Ktil n&KJ), 9 Q. B. U. at 3Sa. Bce also TTunw aSGO), 
25 Q. E. P. leos gtitm V. Edward! [iSai), 13 Q. B. U. 530; f^idrdalc v. 
Ciilton ne77)p -1 F. D. 306; Foaku v. 1:10341, 3 App, Cai. at 630 ; We 
fm4 lb*: fcaw id Imve iMn accepted as slated for a great lencth df anj t 
apprAkienrj Lbat ll U flat fl&w wilhin nur porince cvertym it prr Lard 
Suiouer LD ddeiiJ-alJj Cajntntrjidnerj T, S.S\ .4m«nhq, TllUT] A. C. 3fi, al 
B5.6; ptr I^Td ^Einmeir in ireW-BJundeif v, SuphenM^ [1™] A. c/354i' m 
eE¥7^ per Lord DuntidiQ ID FreMh Marine v, Cdm|Ni|Tnii> [HHIl 

I A, Cr 4JM, at 511T per Lrord Stcradale, M.ft., id fittfltid v, G. E. . 
ri!>31] S H. Br 436. al Par tbo DoraLlarj, aec Uitr rkteher- 

HoLiltnn, L..1., in T. BrirEof Tfodt and prsrirfeHi SoaUlf, 1 

K. B, 001, at 1K3i " CoaEEl!einn& as ta tbe annimcm law w-faich firat apfH ur 
iq rsiJent LLm*P amj arc based on no Kccplrd ptmclpli: oT carticr iljili' arc 
to be taoki>d upon with great B3iipicio.n," 

(f) AdmifUtii^ Cammheianetk v. Vtiltiifda (OEcneJ-i}, P93911 A. C. 173 rer 
T.ord Wright, at 131. 
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departiKl from, it mny became m ciaur^o □£ lime m longer really 
b-onaisient with Lhe odutbc of judicnil decision, in. this way 
the tooth of time will eat away an ancient precedent and 
^radnally deprive it of oU its authority. The law bceamua 
animated by a different Bpirit ontl sssumee a different courtJO^ 
and the older deeisionE become ob&otetc and Inoperative (/), 

The way in which the foregoing principlea nre intei^retofl must 
depend to n large 631 tent upon the temperamant. eon&en ative or 
progressive^ of the particular judge who has tg cousider the 
impugned precedent. It miigt also depend, as has already been 
indicated^ upon the type ol case In which the question arises i 
Overruling is more dlMcuU where proprietary rights are affected 
tiian w^here merely personal rights are affected. Striking instances 
of judicial valour in the reahti of persanfll rights are the reversal 
of lhe ancient rnle wheraby a husband could cbastise his wife (9)1 
and the great extension of the tort of negligence in cases like 
Do7ioghu& Steceniiofi (h)+ Speaking gtfnerjilly+ Lt may be said 
that where n department of the law^ is thought ol as resting on 
moral prindples, as in the case of much of the law' of tort, an 
altenition in the law to make it conform more closely to those 
morid principles is particularly ensy (1)* Even in the law of 
conlraet, tJie couria hold themselves eomparatiYely Free to mould 
tlie doctrine of public pohey to suit tha needs of the time (k)> 
and also to extend the excuses for don-performauce arisiug out 
of Lm iJo&BibUity. In a fevv ciises the progressive spirit has 
luadiFestcd itself even in cases affecting pToprietary rights. 
Thus in Boume v. Krone (t) the House of Lords overruled a 


(/) Cf. pfr Lord WaleaU Id ,4ijfn 7. Flaad^ ^ L lOlj * 

&cn very ftr Trcwn Bnggcitiug tlmt the entiqaitj of a diYiBSaQ runuahei » 
good ahipctba lo Ui wctshl; bal il U » cirvumalfl-DC? yrhich ctrUinSy inviti-H 
reqairea nrcflll tonaiderElioa, the dDciiiOB is clE»rly la point p anil 

iU principlfl httB ftidce Ijecn rMnfjttiiL'd aniJ a^ted upon. 

<iyj h. V. [IB&a] L Q. U. D71 t " atwb ijuiiini md absurd dicta 

are to ae founJ in ibfl booTia BE to- (ihft right af a biJfb&Tid ovt'r bia wif-e 
in nf palBoiial cbaitiBenumt arc not ^ . . now capable ci citad 

114 autboritieBp in a cOTtrl of jnstieu in ibia or any dviliacd oaimtry * p«T Iiord 
ffaUtiury, L.C-. at fl79. 

ih\ [im] C, fifia. ^ 

io Cf. iba remark ul Lofd WatBon in Afiffj V. Arviulran^, Ths jG^frtiarra 
iIRSSl, in App, Caa. 1. al ICi T^iaro^Oiid V. Bn'Oft , - . cannot bo tci^f7’ 
i4entod AA an autborily tjpnu which . * , pcrwtiB BWihjh or icitendini» to N? 
gniUvT of cviotributof^' DagUgenM ara eotilli^d lo rely," 

[k) Cf. fiapiirb Utrp^raw^rM V. Bering, flSK^J 9 K. D. 12S. per 
Sanltey. at 13D_ 

tf) [1019] A. c. eis. 
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long cQjTEnt of earlier authority ant mated by religious Lutoler- 
aflre; in the Fitrosa (m) it oveiruled a dBcisiod of the Court 
of Appeal tbiitp though much mtleised, had been followed by the 
[^ourts and oeted upou m commercial dealings: and in Perrin 
y. Morgan {n) it upset a well-esiablifibEd rulo on the construct Ion 
of wills {o). These cases and others show an independoiice of 
mind that contrasts strongly with the prevailing judicial attitude 
o f th e nine tee nt h centnry- 

To sum the matter up+ w’e may say tbftt to justify the dis¬ 
regard of a. conditionally authoritative preeeiient, it mustp in 
general p he erronoous, either in law or in reason, and the eifeuin- 
stances of the case must not be such as to make applicable the 
maxim, Cornriiiia/tf error jvj. Tlie defective decision must 
not, by the lapse of time or otherwise^ have acquired such added 
authority as to give it a title to permtinent recognition not with- 
standing the vices of its origin. 

It may be mentioned in eoneluEion that there arc various 
speeiaJ circumstances that have in the past been regarded by 


(m) SiHrlka V. t^lurJsif Curmbr Forttfur^ Ltd , 

[ISIS] A. Cr itl. S4W BB|>L-«iaLJy Bt 4^-Sp T^i-3. 

(lit [1^1^] A. C* ViBcauiLb SmuiD^ 4141 "'The pfWlU 

question i« not. in my DpmioD^ dqe? lq wbich thij Hnn&e raqnirod, on lfa& 
^□11 ail Ol publii; mterrifit^ ta mnmtEkin a mk wi»ch !»■ laft a COOiitflilStlj 
ajjplieil tut which it jfl convinced ia ciTtmeona. fl ia f^r more irn^Kllrtilit to 
proniota tbt eorrect coastnictian of fuliuB willfl in thii mpeci LhAU La prDasrvE 
coDEifliKOcy in miBmti?rEfforji.tLgii," 

fo1 For oihor OUlei whore long-^LftWiJing dectSiWISi Imvo been Dvcrraled^ 
We§t £fd«t t'njon v. EdmewaoM Union, [190B1 A. C. 1^ jKinl 

Lanzbnri], L.C., Jit 4-^: Gn-nt imi^rLance 1l to be attacfac^ to old ttUhoH- 

tiea Ob Ibc nltoai^fta of wLicb mwny UaueactiOJlB may Imvfl bec^n judjuiteil 
Abel ri^litE dctcrbiiord. FoE wbm Itkt^ are plainly wumgr and Cfspeelally 
where the aubEu^uetit ODUrtc of judicial dreieiana baB dmiloeed WEfikbcEB in 
the ruoAoninf cm wbleh tbey YriTu btieih and practipal injllatEi'c in the enn- 
■eqbencc-a Ibbt mu it flaw froni IheiSk I eobEidar it ia the duty ai Ibia HonEC to 
OvhtuIq tbetOH if it baa Dbt loit Ihe ri^bl to do bo bj itaalT oxpmaaly afhnnicg 
them **i Cii^ of v. Snuihtrn C9^^ [1336] A* C. pff 

tjqril Wright^ MJ^.k St ^63-4;; i?bbimmi 5r«, flirciTiPfih /^id, V. HaughioJi 
end Ch^tar-J'c-Sitreci: Comm hire ^ [1037 ] 2 E_ B. 445 ^ per 

Crrcer, L.J.* at 462-3; Lit^tnden V. C. A, V'_ JHiiifi, Lid., [ia4L>] A, C. 11!!^ 
per Lrfird Wright, ut tM: " Fat KibiD rpaaoi) no litj'^anl haa bad tbe cburage 
or tbfi mabicy to bring it be fare ihh Honae. aJIll Lhia oniortunaEc dextrine of 
Law has rabioiand in /orce bccaujtj the ri/mriltil pawtta at tbie House an±^ 
ihipandunt ob Eamo privato litigabt it bia own CXpenBe or initiatiTE bringing Up 
the nuEEtiba by way of apptjal. Riich ii tbc Edglbh ByE-tcm, Bnt notwilb- 
utandibg that the dcciEinb baa hi*en fol loaded bo Ibn^ aiid bo nlten, and bflS 
jid doubt bccamn repardEd in miiun quarters as ab EatahtiEbed rulfr, thie 
Honae baH the dbty to rectmaid^^r it whcb it luEt it ia brou^bl ^^fors it and 
tci BjFt it aside if ii is Betn tb hf- cdotrirt to Juiticr and KraveoSence.*'' 
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flifferent judge# fts dctennining the weight tfl be attached to a 
precedent, Circumstameea lending to inci'eiifie the authDrity of 
a precedent ere: uTianlmity df the court, affirnnktion or approval 
by other courtB^ pnrticulsrly by e superior court, eminence of 
tho judge, eppirova.1 (or even absence of critieism by) the pro- 
fessioD, learned argument, eonsultatioxi by tbe judges of hotij 
benches (before the Judicature Aot}i or other great debberalion. 
the fact that the judge at first entertained a different opinion, and 
hoBlIv the fact that Em Act has since been passed on the same 
subject-matter ^Uhout reversing the declsEoii (p)- Circuiii- 
stonces temUng to leasea the authority of a precedent are: lack 
of unAttiinity, particuliirly where thero Is a well-reasoned disaent- 
ing judgment:, failure to notice a contniry decisioni or being 
misled by reliance upon a case of no authoritTi's absence of 
final judgment, or where the matter is comprami.sed or not 
opposed {q)^ where the question passes without 

argumc^nt at the bar or by the court- (r), where the decision 
given in huate, and the question ia not fully argued—this la a 
reason for attaching little importance to decisions at Assi^Les or 
on interlocutory motion (jf)—^ where the case is badly reported^ 
when? the judges agree in the result but not in the reasoning, 
where tbe reasoning is defective, wbem the decision was reached 
to avoid some EpeeJal hardship, w^here it has been doubted or 
criticised (f), and wbere its result m embarrassing or unjust (ub 

{d| Cf., AS to the Iftfit, per Lord Aik la in T*iariif V. Afoior TrerJe Aeeitci^' 
Uan, [13371 A. C. ?&7, At m 

(o) A nsa dccldi^ a party -witiiDUt ttr^UUfUt tram him is dirdciimt 

in Authority- Biit see oaftar v, /f, ^ fl’-fsa. [IMI) 1 Qh^ ai 

SilS, where Xrfijd Hab worth, M,B,+ Bniil: The cam wm cot at^cU Xot 

tliD rc^pendemH hot ncvisiihclt*si4 a dMision ol the Chief iJiiBt.LcH, iriih 

W'igfatDiitn, J., BlAckbotn, J., Kid Mellor, J., tKEidL^ him, mnrt he FM|i«:tLKl 

(f| Supt^i, I CD {Aj. 

(j) Grirnk^h^ v. MaUard, [113431 2 AN ^ 

to But ED Ltd. V. yfiPfflJlJf-tiiTrJrr-Lffrtr Carpiffiilion^ 

A. C- 800, lit e7iS'3, Viictiiint MAEighARl, in ciAminrag tlie statae oF a CAin of 
irhirii Lord HAtherkyr L.C,. hiJ e^d: ''WEuJth^ the Aulhoritf of thai 
em.EE wonEd rmw be fwlly P6i?ogniE«l or not. T do not Etop to iTM^cilrc*” coJti- 
mcntfiil; ''The t^Aorwition by a Judge or H Lord of Appeal of the right E» 
reepTiiid-<>r a cteKdriiiii At tfOlflo later dmte oug'hl not lo trt' tilisii laj a iitAt4:trioh1 
thul he thinki Ihc d-Ociskm was erroneous." While ihlE b true, it iiiAt b^' 
mg^ciEtril tbut HTEcb A restirTAtion- €dcb iadlcAle- A douht. And. niAT itidjcBtO 
•TED more ttuin a doahL 

iu) For moat of ibf matAriil in tbn* above paraj^rrapbn other Ibah tbi" foot- 
llfjtfTi, t-bn editor !i sndeblEd to Dr. T. 1511U Lewis'fi TLtrpubllEhc.-d diaik’rtation 
on the dortFloe of precedfint. For a-nothcr list scis hTotg^Aii, Tkc of I.ijir. 

IfMJT. 
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5 62* The Ratio Decidendi of m Case 

The operaticm of origmij prueedeots is the progreasiTfl 
trensfarmution of questions of fuct into questioDa of ihwt —theflo 
terms being; here used in the first o! tlse sanfina tixpluined in 
§22. Ex facto orituT ;uu. The growth of oaae law invoivoB 
the gradual elirainiillun of judieioj liberty. In any flystom in 
tvhich precedents are authoritative, the eatirts are engaged in 
forging Fetlera for their own feet. 

In respect of this law-creating DperntlDn of precedents, 
queatioDa are divisible into two classee. For some of them do, 
nod some do not, admit of being answered on piincipl^. The 
fonner are those the anawgr to which is capable of aE^umlng 
the form of a general principle; the latter are those the answa- 
to which is necessarily specific. The former arc answered by 
way of abfitractionp that ia to say, by the elimination of the 
Immaterial elemeDta in the particular ease, the result being 
n general rule applicable not merely to that single case, but 
to all others wliich rcsemblH it in its essential features. The 
other elassi of queelions consLEts of those in which no such 
process of abstractionn no auch eliniination of immaterial 
elerneuts, us wHi give rise to a general principlep is possible. 
The answer to thetn Lb based on the circuniatances of the con¬ 
crete and indjTidual cuRC, and therefore produces no rule of 
general applJoatlon, The opemtloa of precedent ia limited to 
the former only of l.bese classes of questions. 

For example, the question wbetber the delendant did or 
did not make a ccrtiiin statement is a question of fact fin the 
sense o! being a jury question), and doa.s not admit of any 
aiisw^er eave one wbiob is concrete and individual. It cannot 
be un&wrered on prmeiplG. It oeceasarily retnnina, therefore, a 
pure question of fact; the decision ot it is no precedent, and 
eat4il]lifihe& no rule of taw. On the oilier hand, the queation 
whether the defendant in making Buoh a statement was or was 
not guilty of Fraud or negligence, though it is a question of fact, 
is alrio in part a question on which it may he possible to bw 
down a general principle. For it is a matter which may b* 
dealt with m atsiTaetc, not necessarily in contrfe^o. 1£^ there 
fore, the decision Is umved at on principle, it will amount to 
an original precedent, and the questionp together with every 
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Dtihur res(^mb1ing it, wlU become far tbe fuLure a. 

qucEition of law, predatiermmcd by tbs rula thus eBtablfghad. 

A precedeQt, therefore^ lA a judicial decision which coutatiiB 
in itself a prineipls. The underlying principle which thus forms 
its authoritative element is often termed the ratio dcctd^ndL 
The concrete deciaion m binding between the partiea to it, but 
it is the nbstmet rafio deridcndp which alone has tba force o( 
law^ as regards Lbe world at large. * • The only use of authorities 
or decided cases 'V| smya Sir George Jesselp ** Ib the establish¬ 
ment of EQTDo principlep which the judge can follow out in 
deciding the case before him ” (n). The only thipg ", says the 
same distinguished judge in another caacp m a judge a decision 
binding ag an authority upon a subsequent judge is the principle 
upon which the case w'ds decided (ir)* 

This Is the true slgnihcance of the familiar contrast between 
authority and principle. It ia often said by judges that inaa- 
mueb os the matter before them is not covered by authority, 
they must decide It upon principle. The etatement is a sure 
indication of the impending establislimeiit of an original pre¬ 
cedent. It implies tw'o things: first, that where there b any 
authority on the point, that is to say, where Ibe question is 
Blready one of Law, the duty of the judge la aimplv to follow 
the path so marked out for him; sod secondly, that If there is 
no authority it la his duty. If possible, to decide it upon principle, 
that 13 to aay, to formulate some general rule and to act upon 
it, thereby creating law for the future. It may be, bowevcri 
that the queetiou is one which does not odniit of being answered 
eitber on authority gr on principle, and in such a case a specific 
or indlvidua! ansivcr la alone possible, no rule of law being 
aither applied or created (z). 


h) Rf Hulhi (l87fiK 13 f'h. B., at Tli 

iv.) Oifronif V. RamUti (iSSOb Cti. D,, ftl 7W5, 

(;r) It is cIektIt Efunewhat [Lwkward ta OQntm^l In ihlA H'tiy tha ti-riu? 
■□tliarjty ^dd jiriadpEc^ It id odd to Epeuk of dccuiipg a cose on pHocipIc 
boCauED ii no legitE prLDCipto on which it »□ b« decided. To m.vmA 

it mmj be idTuabltj ^o poial out that dt^tioni ke to the 
mnnning of 4t4LutcB Bti? ftlwiijii gEocmEr and IhcTBloro eBtabhib 
and baake |air. Kor f«lirb intort^R-lftliiVE dcciriona Ue neccaBaTily ae ^EncraE 
aa et^Lntory prorifliona interpretEd. A rinEilian of itotytoiy iaterpretation 
ia DEiB ol lihrt to begin with, and la dEdd€4 on prinripta; thEjcIcrt^ h becomn 
one at Law, anj ii for ihc (utvtTC doctdri-il OB unibority. 
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Although it is the duty of courts of justice to decide quest ions 
on priiiiLuple if they con^ they must take care in this farmulutioii 
of pri.fjci|ples to limit themselves to the requirements of the case 
in band. That is to say* they must not by doAvn principles 
which UTB not required for the due decision of the parlicular case, 
or which iite wider thnn is neccsssfy For this purpoaa. The only 
judiciu] principles which are authoritative ore those which are 
thus relevant in their subject-matter and Limited in their scope. 
All others, at the best, are of merely pemuasive effteacy. They 
are not true dscid£ndi, Eind are disLinguigbed from them 

under the name of dreia or dicta, things said by the way* 

Tiie prerogative of judges le not to make law by foruiulatmg and 
declaring It^—this portoina. to the legislature—but to make law by 
applying it. Judicial declarutioDp unaccompimied by judicial 
application, is not of bludiug authority (y). 

Who is to deter mine whether a principle thus laid down by 
a court is unduly wide for the decision of the cose? The answeir 
ifi, the subsequent court before whom the decision is died as 
a precedent. In practice, courts do not concede to their pre¬ 
decessors the pow"er of Laying dowm very wide rules; they roHerve 
t<i themseives the power to iiairo'.v such rules hy introducuig 
into them particular facts of the precedent case that were 
treated by the earlier court as irrelevant. Thi^ process h known 
as dletinguisliing The power of dietinguisbing is very 
miportant, especially for the House of T-ords, and more than 
Liny thing else has enabled the courts in England to preserve 
the flciihility of the Is^v^ Of course, a court low in the judicial 
hierarchy is leas likely to show holdnass in restric lively distin' 
fishing the decisions of ita sii|>ertorB than the higher coufta 
themseives. Yet instances ore not unknown of puj&ne judges of 
the High Court cutting down the declHions of the House of 
Tjcnrla {x). 

Tbfl weight to bp fr'mh to ot iiDf rfiria depeiid& upon the ciTViim nLkCcci. 
Bir C&r]clii>n Allcp^fi MndiifunH is Lhat if ttw? ttnitacnce of th** trihanoL Iho 
nitHw-nHiji of facliciil DpLtiJcillp tthil the decree of deliberation [lLI cwilbilin to 
lend a ipccial wi-igtu spd aoJemnitj to dic^^|. then tbeir aotlmritT is for all 
liraotjcal puipOtfca irulUtingyiJihJibJc from that of rdliurtcj if^iidendi ** (Lnsu in 
ihs o\h 

£. 3 ., V. roJIn [IBafi] ^ K. B. mt. For m furtiher dir^ 

riin?(icmr aM G^HxJbarip rMlenuiaitiK ihm Haiio l^fridcndi of a Cue- (1930), 
40 Yate L. J. 1S1+ raprinleil in hii fijiay i tn /nrwpnidfwfc lAff Cflmjmin. 
Lav. 1, and \}\« critical M-mcrihota hy R. N. Oooderti^n [n (L0Cii>), 30 Con. 
Bar ^2; Karl, hlewelljc, Bush- 
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An elcmeut of difficulty enters into the determlnatioR of the 
ratio Jpcidfindi when severe! rcu&uiis itre given for the deeieiou. 
When the mme. judge givee several rensoug. each is ratio 
d^ridi^ndi (a), but when one of the reasous is :itated hi ft merely 
hypothetical way ("If it were necessary to deeide the further 
point* I should he inclined to bjit that . ^ it is merely obiter 
dirfum. The positbii when the memben's of the court give 
di fie rent reasons but agree In the result raises problema too 
complex to be cDrisldered here 


g 63 . The Sources of JndlolaJ Principles 

Wlience, then^ do the i^ourts derive those new principleH^ 
qr der/demfi^ by which they supplement the eiusling 

Law? They ore In truth nothing else than the principles of 
natural Justice, precticoi eipedieney^ and common sense 
Judges are appointed to administer justice—justice according 
to law\ so far els the Jaw extends^ but fio far as there is no 
iaw^ then justice according to nature. Where the civU law' is 
deficient, the law of nature takes it# place, and in so doing 
puts on it# character bJad. But the ruica of nsturnl justice are 
not always such that any man may knew them, and the light 
of nature Is often but an uncertain guida. Instead of trusting 
to their own unguided instincts in formulating the rules of 
right and reason, the oourtB ore therefore wiBely in the habit 
of seeking guidauee and assistance else where. In establishing 
new piinciples, they ^viliingly submit themselves lo various 
persuasive influence# which^ though destitute ot legal authority, 
have a gewd claim to respect and consideration. They accept 
a principle^ for examplep because they And it already embodied 
in Home system of foreign law. For since it is so sanctioned 
and aulheitticaiedt It ia presuinably a just and rcssonable one. 
In like nuinncr the courta give tiradence to jjersuasJVG pre¬ 
cedents, to Judicial djcfOT to tho opinions of text'writers, and 
to any other fonns of ethical or juridical doctrine which seem 
good to them, Thera is, however, one source ot Judicial 


U) Ja&yhw V. L. C. [Ifl&O] A. Wt S#y; but m Alien, up. cit., 

24S ff, 

PatoEL ikzul Sflwer in {Ifltn. S3 L. 4J. R. Jtll; J. L. M^nlruM in 
flUJUl, a irfliP hrvifw of U%iv€mlY p/ .4uiErafiii, ^1. 

imu} II X., Q k. ii a., lae. 
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j>rincip)eB wbieli is of speuiuJ miportmi«'e, and call^ far epaciid 
jiutiice. This Is the analogy of prt-exhjting hiw. Xew rules 
ary Very often merely analogii^ul ei-tension& of the old, Tlie 
eourts Bteli as fur us po^ihle to rnukc the new law the 
embodiment and estpresuion of the spirit of the old—of the 
raiw juTiE, au the Romans ealled it. The whole thenabv heeomes 
a single and self-cDiiststent body of legal doctrine, eontaining 
within itself on element, of unily and of hurmoaiaus development. 
At the same time it riingt be remembered tliut analogy is law 
fully followed only aa a guide lo the mica of ncitur^ justice, 
It has no indepEmdent claim to retrogmlbm Wherever justice 
so ncqulrea, it is the duty of the courts, in making new law, to 
depart from the rdh’o furjff anfigui^ mthor thftu servLlely to 
follow it. 

It is surprismg bow seldom we find in judioial utterancLS 
any expliint rocognitioii of the fact that in deciding questions 
un principle, the courts are in reality searching out the mlea 
and requirements of natural juatice and public pobtv. The 
measure of the prevalence of such etlilcal over puroly technioal 
considenitlous is the measure in which case law develops into 
a rational and tolerable system m opposed to an unr^tsoncii 
product of authonty and routine. Yet the ot'fioial utterances 
of the law conluin no adequate aoknowdedgment of thi^i 
dependence on ethical itifluenrea. Tile very cDnsideratious 
it has hocn well said, which judges most mrely mention, 
and always with an spotogyi are the secret root from which 
the law drawls all the juices of Ufa (c). The chief reason of 
this peculiarity ia doubclosa to he fomaj in th& fictitious 
declaratory theory- of precedent, and in the forms of judicial 
expression and rtiasoning which this theoiy has made traditional 
So long as judges affect to he looking for and declaring old law, 
they cannot adequately express the principles on which they 
are in reality making now, 

§ 64. Respective Fnncfiloiia of Judges and Juries 

The di via ion of judicial functions between judge and jury 
creates a difilcnlty in the theory of precedent which requires 

(e) Th^ CiimtHon Ltjir (fcflSl) Ofl. pinr ti mort rwrnt trurmf^nt nf 

tbFEUip Mfl C-SUflmw, Tha Naiuff fAr PrwirtM (JMll juiii TAr 

flTtru>th iff iht Lqic 
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&ome con^iderutioa, Tt in t-UmmoDlv snid that rill questianfl 
of fact ore for the iur^^ anrl all queaLjons of law for the judge. 
But we hsiTe olreadv seen that original precsedenta are answers 
to c^ueriliolis of fact, transforming them for the future into 
questions of Jaw. Are such precedenta, then, made h_v jiirie?? 
instesd of hy judges? Tt is clear that they neither ore nor 
con be. No jury ever nnsirors a queGtton on ptiiicjfde; it 
gives deeiaioDH^ but no reasons; It decides m c?o«crfito^ liol in 
ahttmeio. In tlus respect the jndlemJ action of juries diflers 
fundamenlidly from that uf judges. The latter deciile on 
principle, ivlienever this is poysible; they formulate tlie rath 
ilffcidendi whieb underlies their decision; th«y strive alter the 
general and the abstract^ lELstead of adhering to the concrete 
and tile individual, lienee it is that the decision of a judge may 
constitute a precedent^ while that of a jury cannoL But in 
composite trihunalsp where the jury decides the facts and the 
judge the law; bow does the judge obtain any opportunity of 
establishing precedents and creating new la^v? If the matter 
m already govomed by law^ it. will of eoiirso fall within his 
province; but if it is not already so governed. Is it not a pure 
qiiestioa of fiict which must he submitted to tlic jtiry, to the 
total deatruction of all opportunity of eatablislung any precedent 
in reaped of it? TJie truth of the matter is tbatn although all 
questions of law are for the judge, it is very far From being true 
tliat all questions of Fact are for Ihe jury. There are very 
extenaivo and irnportant port tons of the sphere of fact wTiich 
EalJ within the jurisdiction of the judgCi and U I& within those 
portious tliat the law-creating operation of judicial deciaiciii& 
takri^ place, Ko jury, for example, is ever asked to interpret 
a statute or, Bpeaking generally, any other written documtjnt. 
Yet unless there is already some authoritative conatruotion In 
ejciBLi-nce, this i.^ pure inaitBr of fact. that great depart¬ 

ment of canc IflW \vhich has its origin In the judicial interpreta’ 
tion of statute law'. The general rule—conriiHtenlly aded oti, 
though rieldom expressly arknowledged—is that a judge wdll not 
submit to a jury any question which be le himseJf eapaido of 
an&w^ering on principle. Such a queation bo answers for himrielf; 
for since it erm be tinewered on priwdplep it provides a dt occasion 
for the rtstahllsliment pf a precedent and a new rule o£ Inw’. 
It fjught to be a matter of laiv, and can only becotne what it 
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ought to be, hj being kept from tho and onswE-red in 

ahnlracto bv the judge. Tlie only quefftiona which go to a 
]ury are those questiona of fau^t which admit of no prineiple, and 
OTQ therefore the nppropriiiEe piihiGct-malter of those t'Oiicrete 
and unresaonef] deciaioua which Juries give (d). 

We haw said that this nde^ though acted on, is not 
eipressly acknowledged^ The teuBOn h that judges are enabled 
to avoid the aoknowledguient through tecouTBe to the declara¬ 
tory theory of precedent. As between jiMlgo and jurv thia 
theory ia still in full foroe and eflect, althougb when the rights 
and pmiieges of juries are not concerned^ the courts are raady 
enough at the present day to acknowledge the eBsential truth of 
the matter. As between Judge and jury, questions oE fad are 
withdrawn from the eseluaLve cognisance o! the latter hv meanB 
of the legal fiction that they are aLreody questions of law. They 
are treated proleptically aa being already that which they are 
about to become. In a completely developed legal system thev 
would be already true questions of law ; the principle for their 
decision would have been already authoritatively determlned- 
Tkerefore the judges make bold to deal wHh them as being 
already that which they ought to be^ and thus the making of 
the law by way of precedent Is prevented from openly infringing 
upon the rights of juries to decide all questions which have not 
already been decided by the law. 


; 65, The Value of the Doetnne of Prcceilant 

In recent years the value of the doctrine of precedent has 
been miich debated- Some comments have already been 
made upon the ailhjeot in this and the previous chapter, but tt 
few more general observatioiiig will not be out of place. Tt Lb 
□eceesELry to pomt out that the phraae the docLrine of 
precedent " has two meaainga. In the first, which niay be 
called the loose meaning, tho phrase tneabs meroly that pro^ 
cedents are reported, may he cited, and will prohably he 
followed by the courts. This wag the doctrine that prevailed 
in England until the nineteenth centuiy^ and it is irtill the onlv 


iiifl On tbc dccitini] hj judj^iefl at quMtiodE. of fapt anifer the giqti* of 
at law, m ThnycrK PrWimtnafj TrecrEij^ on tk^ Law of Ktiirft 
230, Sty. 
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seiiBe in. which ft dflctrine ot prEcedent prevftilG on the Continent. 
Ld the second, the strict meaningp the phrase means that pre¬ 
cedents not only have great antbority but muat (in eeftain 
cLronmstatices) be followed. Thia was the rule developed during 
the mneteetilh century and completed In some respects during 
the twentieth, ifost of the aa^rUGnts advanced hy flupporters 
of " the doctrine of precedent such aa HoldEwortli+ will he 
found to support the doctrine in the loose rather than in the 
strict meuningi while those ’who attack it (such as I^r. A. L. 
Goodhart) attack it in its strict and never in its loose fnenning. 
Thiis the two sides are less at variance than would appear on 
the surface. The. real issue is whether the doctrine of precedent 
sbauld be maintamed la its atrict seoae or whether we should 
revert to the looec sense. There is no dissatisfaction with the 
practice of citing ca&ea and of attaching weight to them; the 
dissatisfaction is wdtk the present practice of treating precedents 
as ahaolutely binding. 

In favour of the present pructice it is said that the ptacticc 

iifioessary to secure the certainty of the law+ predictability of 
ileeisioiiHi beiisg more important than approsimatirm to an ideal; 
jLity very unsatisfactory decision oflu he tevei'scd for the future 
by HtiituU. To this it may be replied thrtt pressure on 
FflrltaNicntary iitue is so great that statutory amendment of the 
common Ihav nu an adequate scale i& not to be looked for; also 
Our experience ot statutory amcridment iu the post has not been 
happy. Wlien Parliament has inteirvened to rectify the errors 
of tlie commoTi law it has almost always done so not by clean 
rtveraaS^ but by introducing eiceptlons to the couimon-law 
rule, or ot best by repealing the comraondftw rule subject to 
exceptions and qualiflcAtions. What ia neoded. it is submitted. 
i& a power in the judges to GCt right their owu nustakca. Such 
a power does exist at the moment in some degree, for a High 
Court judge may refuMi to follow' another High Court judge, 
a higher court may overrule a decision in an inferior court, and 
any court may restrictively distinguiBh an obuosious precodeut. 
But the proeeag of ovemilin^ is not in itself nn adequate solution, 
for it is possible only for a higher court, and thus invoWea 
the litigant in conHlderabla eipeUGe. The power of restrictive 
diatiugiiiiihlng is also unsatLefactoiy beeaiise it leaves the 
** distinguished declBioii standing, and thus in many cuees 
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itttroducqft uunecesssarv refinemeuLft and efeii illogicaliUc* into 
tlie law. Also, the.* neiiesaitT for ill^itiugutHhijig riuiuetimes (euila to 
extrnordtnarv niiimtnl nj tiuKislitrf. as \vliew u ootirt distingiiidtes 
a precedent by suppoi^ing fads in tbi- prni'Cilciit that wt>re nol 
HtatcH] iti tlie report (r). 

It u)»y Lc rt'pHiitfsJ tlirii tlic priiseoi lulcH do not always 
preiirtolc tlie certainty of legal odiuiiiiiitt-ation that is cJalmeil for 
tiiem, for it dcpctidsi very iiuicli itpon the atrciigtfa of tbe 
partlciiljir judge whcthei' lie will restrictivcly dlstiugul*;!! n doctsioli 
that ia technically biurliug gpem bini. 

As a compromise between the two o[iposing views, it is 
submitted that the strict doctrine should be retained in bo fur 
aa it binds a court to follow the decisions of superior courts, but 
that courts should tease to he bound by decisioiia of courts of 
co-ordinate jurisdiction. In other words, the Court of Appeal 
and House of Lords should be given t]ie power possessed hy 
High Court judges to refuse to follow their own previous 

iJeciHmoiA (f] (jy). 
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CHAPTER U 


CUSTOM 

§ 63. The Earlj^ Importance of Cuetomaiy Law 

ALTUQtGu custom is an important source of law in eorlv 
limes (a), its importamso conliuuously diminishes as the IpgnJ 
system grows, Aa an instrument of the deTclopmeni of English 
law in particular, it has now almost ceased to operate, partly 
because it has to a large estont been superseded by legislation 
and precedeut, and portly been use of the stKngent limitationii 
imposed by law upon its law-creating efficacy. In eorlicr 
it was otherwise. It was long the received theory of English 
law that whatever was not the product of legislation had its 
source in custom. Law was either the irntten statute law, or 
the untvriUen, common, or customary law. Judicial precedent 
was not conceived ns being itself a legal source of law at all, 
for it was held to operate only as evidence of those 
from which the common law proceeded, Lex et contueivdn 
Anglix was the fatnilior title of our legal system. The common 
law of the realm and the common custom of the realm were 
synonymoua expressions. It may be eonddently assumed, 
indeed, that this doctrino did not at any time express the 
substantial truth of the matter, and that from the earliest 
period of English legal history the common law was in fact 
to a veiy large extent created and imposed by the decisions 
of the royal courts of justice, rather than rsmved by these 
courts from the established cuslotna of the conununity. How¬ 
ever this may be, the identilication of the common law with 
customary bw remained the aecepted doctrine long after it hod 


{«) Bee yioaj'rtJofl, '■ Tlie Ptablrni af Cuitamsry Law,” Cbffectrd Pavrn 
It, 410} Fating, nolle B bis editiaa af Uainc'a Ltwi Atleti, 

Un. in rbe ttetonj (Stb ea,) 01 ET.' W, G. SuiiinH, A*er*«iiirf (18W5) 
t. 'Wmteriiiarc^ OntfiR ond PfPtrupnieJU n/ AfofaJ Jdenf (tWff); nnil par- 
twsuiarly A, 3. Djsiuuai], Thr ^roiutinn o/ Lasr niaj Oiier (1051), Cnsloin in 

■»*'' Cn.Ivru and Cnelemmir Bsir 

»n flntiAb indld IlStl) sJa ff.; L, J. BDlu.'rleuii, " Ttr Jndieul BBcoenitioB nJ 
CMstams ia Icdis ■■ am* J. C L. Or,[ „r,) 9l0. E„ 

CustoEuerv Law m thi: Dutch Eut Iniiiiiu " fisaaj 14 J. C. L, (^rd aer.) »> 
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ceased to retain any semblance of trulli. Fqr some centuries 
past ibe true ^urcca of the buDf of our law have been statute 
and precedent, not statute and Gustom, and the common la*' 
is essentially jud^e-mnde not customary ia^i' (b), Yet 

we find Hale m tlie seventeentb ^icntury, and Blackstouc in 
the eighteenlb^ laying down the older doctrine as stiU raUd (b&)r 
In the words of Blackstone^ " The municipal law of England 
- . . may with sufficient pifoprietv be divided into two kinds; 
the lex fiaa Mcripta, the unwrittefi or common law; and the 
lex Metipia, Lbe written or fitalute ^be In non senpia, 

or unwritten law, includes not nuly general DUStoms, or the 
comnion law properly 8o csiled, but sIeo the particular customa 
of certain parts of tbe kingdom; and likewise those particular 
laws that are by custom observed only Lq certain courts and 
juriadii-tions Such language is an echo of the pasit, not an 
accurate account of the facts of the preBent day. Kevertbelefis, 
even now custom has not wholly lost its law-creating efficacy. 
I( is still to be accounted one of the legal eoutccs of the law* 
of England, along with legiE^latlon and precedent, but far below 
them in importanoe (e). 

§ 67. Reasons fur the Receptioa of Custoniary Law 

There ia more lhaii one reason for thua attributing to custom 
the force of law. In the brst place, cufitom is fre<]uently tbo 
embodiment oE those principles which beve commended them¬ 
selves to the national conscience m principles of iuBliea and 
public utility. Tlie fact that imy rule hae abready the aimctlon 
of custom, raises n pregumption that it describes to obtain the 


1^) Thin dvefi nat me«n th^t the medievsl ceminct] iw wti tbe iwilt qf ■ 
BjEtetn dF r>rcoa^HDt. It wi*. haireTer, tte itwrit of the prsrtaca of the cooptB— 
raoi iiiEltdiitii- SflB above, p. n- 

ftfr) o/ E4« Cqmmwti Lair, ch- H.r Cammeu^ 

Eflriei, I. aa. 

{cl Thia relit ion Iwlweed Isvr Itld cnitom ii Qnt qouhrird to Eo^luh 

inriipruacncf!, bnt ii ■ faEtiitiir fixture qf |f?al iysterniB in gensr*!, morv 
OB|feqci&tlj in the ^mrUer EtASn qf tlqir Ip EotflSO !iw vt £nd 

tln‘ ujqe n'laticiti rvcqgniBtd brtwLfln ntoi and Jim, h.x and caJiffuelurJo- In 
JuelmLin'i InifitQtq* h U flftid (L 0)i Ei non Berrptq jqi finii, anod nan# 
^rnpmtiavit; nim diutnmi morr-^w cortwTiiq ntpnhuin onmpmbnti, |4^fEln 
imilKuCiLr SiniiliriT in thq Bi^e&t fl, 3, : law^E^rat* COtiBiirhidq pro 

nott hEimeritq ptiritoditnr. ct Ivnc thI jqi quod dic^Unr moribni cnnirtitiitiini. 
So irt p. aa 9. fl.: Hnc jns mnribqa mn Ei'pihns inTradnrtinn e#t_ So fliint 
Bt the commcDcenacnt of hU InjtltntBa: Omoefl qnl Eo^bai et maribof 

regimtar. 
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fconction of law abo. Via trita pia tuta. Speaking generally, 

U iR well that courts of justice ^ in scoldng far thoee rules of 
right which il i& llicir duty to adminifeier. should be content to 
accept thos« which have already ifi Ihcir favour the prestige aod 
authoritv of long mjceptaiicei, rathLir tliaii attempt the piorfi 
dadgerouR t-nak of faHhiodlng a set of rules for ihamBelves hy 
the light of nature. The nationoj conscience may well be 
accepted hy the coune as an aoihoritatlve guide s and of t.hiH 
conscience naticniLl custom is the external and visible sign. 

CuBtnm ie to Hociely wliat law la to the state. £!iach is the 
fispresaion and reulisatiQn, to the measure of men s insight and 
ability, o£ tho principles of right and justice. The law embodjt- 
those principles as they commend themselves ta the inoorparalp 
community in the exercise of its sovereign power, Cufliom 
embodies them os ucTmowiedged and ap proved ^ not hy the power 
Qf the state, but by the public opinion of the society at large. 
Nothiug, therefore, iB more natural than that, when the atfltG 
begins to evolve out of the society, the law oE the state should 
in respect of its material eontents be in great port model]e<l 
upon, ond coincident with, the customs of the society. \Ylien 
the state takes up its function of administeririg justioci it accepts 
as valid the rules of right already accepted by the society of 
wddeh it ifi itsolf a product, and It finds tliose principles already 
realised in the cusfonis of the realTi^- In. this eonncction it 
musi. be remembered that at Ursi the state is so weak that its 
judlokal authority depends partly, at least, on voluntary sub* 
mission, whilst custom is so closely linked with religion and 
taboo that any departure ffoni it is almost unlhitikahle. Thift 
inhueuce of custom upon lnw\ however, is oliaraeteriatu- mth^ r 
of the begiimlngfl of the legal system Shan of its mature growth. 
When the state hfis grown to its full strength and gtiiture, it 
acquires more self-confidence, and seeks to conform national 
usJigc to th^ law', rather than the law to national u^age. Its 
ambitJon is then to be the source not merely of the form, bul 
of the matter of the law also. But in earlier times it contentK 
itaoH w'lth coufeririug the form and nature of law upon tbe 
tnateriul comments supplied to it by custom. 

A second ground of the law-creative efiicacy of oustom i* 
to be found in the fact that the e3^^HteT^ce uf jul e^^tnhlisliMi] 
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liBiige ie the bs£\& of a rational expectation of Us contlnuAiiL^e 
id thi? future. Justice demapda that, unless there is good reaaoi] 
to the <:ODtrarj\ iiien% rational expectations BhalJ, go far aa 
possible, be fulhLicd rather than fruitrated_ Even if customs 
are not ideally and reasonable^ oven if it can he sho^m 
that the niktionai conscience baa gone astmy in establishing them, 
fcven if better mica might be formulated and enfort^ed by the 
wiadotn cf the judicature,, it may vet be wi$e to accept them 
as they Jm. rather than to disappoint the espeetations Tvhicb 
ore based upon estciblishod practice. 

Coosiderations such as these are sulfieient, even in modern 
times and in fully developed Legal sTBlems, to induce the legis¬ 
lature UP due occasion to give express statutory authority to 
bodies of national or local eufitoro. ThuE m Coliloruia the custouie 
developed on the gold-fields for the Peg illation of ttie niiuiijg 
industry tvere given the authority of law by the legislature (d). 
f^imiJarly in Xew Zealand, when English govemmi-nt and English 
la^v were introduced on the founding of the Colony^ the legis¬ 
lature thought fit that the sborigiiml Maorig should to a large 
extent continue to live by their own tribal customs^ and to this 
extent those euatonifl were given by statute, and still retain, 
the authority of la^v. By the Native Bights Act, 1665, it was 
enacted that "'every tUla to or inlerest in land over which the 
native title has not been extinguished, shsll be deternuned 
according to the anciont euston^ and usage of the Maori people, 
so Jar as the same cun he usceHaiued ""x 


§ fiS, Kinds of Custom 

All CUB tom which boa the force of law is of two kinds ^ which 
ate e*Eiential]y distinct in their mode of opera I ion. The 
kind consitiU of custom which is aperative per ae a binding 
rule of law, independently of any agreement on the pait of 
those subject to it. The Becoud kind contiists of oiiBtom whieh 
operates only indirectly through the medium of agreements 
whereby it Is accepted and adopted in sodlvidual Instances as 
codventioPal law between the parties. 

These tivo kinds of customs may be convenientty distinguished 
as legal and conveuLioonl. A legal custom is one whose legal 
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autboritv is ab&olytif:^ — one wMck in ilsell and jLifyprio £>E^eri! 
poEsetiifes the force of In^vr. A conventiaual onstom is one whosw 
autboritv is conditiamil oil il& acceptance and lacorporation in 
agre^srnnats between the partial to be bound by it. 

lit the Language of English law tha term cnstcuD in mgre cocamonlj 
egn fined to cuEtgm aicluHivcltp whila conventifinal cujiitam la 

dUtingniihcd an niagie. Tha diatinction ho drawn, however^ between 
thfl tonus costom and oEage, which in popnlar Hptjach ore sjnonyrooua, 
ia hy no menna imiversaUy obserred even by lowyen. In any talii 
of custorn, thareforej it is always caJtnftiUy to be noticed whethi^t 
the matter lerHimMi to is Jpgal rustam or conventinnal cnatom — eustoin 
jlrirfo airftju or usage, OccaaLoual faLlnre to appreciate and bear in 
mind the easential nature ot tkih dlEtinction baa been reftponrible for 
a good deal that ia abscurt and dificnit in the history and thenry of 
cuatnmaiy law, 

Le^^ftl custom is itself of two kinds^ being either iocftl 
cuEtom^ prevalent and having the force of 1b%v & particulnr 

locality only, or the general custom of the realm, in force as 
law throughout all England. Wo shall consEder m their order, 
theretoro, tBs three elasses of custom, namely (!) oonvontiooal 
cufltom or usage» (2) local customr and (3) the general custoni 
of the realm, 

I 69. GonventSntml Gastom 

A usage or conventional cuEton:k is, as has been indicated, 
an estabhfibed practice which is legally binding, not because 
of sny legal authority independently ^icsE^cssed by it, hut 
tjccauso it has been ©ipressly or impliedly incorpofatad in n 
coutraat between the parties concerned. Where two men enLer 
into an agreement, they do not commonly set out in words, 
whether oral or written ^ the whole terms of that agreement. 
Host agreemants consi^il of two parts, namely, the terms 
espressod and the terms implied. The larger part of most 
contracts is implied rather than expressed. The expressed terms 
are merely the framework or skeleton wliich has to be filled up 
Eind transformed into a complete and workable contract by the 
aildfction of further terms supplied by iiiipli[]ation. It is for the 
law to supply those implied terms in supplement of the terms 
expressed by the parties, and a conaidernblo portion of the legal 
aystem consists of rules for this purpose—rules, that is to say, 
Lor the completion and interpretation of contracts imparfectly 
and partially expressed by the parties. On a sale oL gooEis, for 
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e^campiet the otil^ expro^cd tenna ninj he tlmt A ‘wlU Ball bia 
black horse to B far £20; but tba additional implied temoa 
euppUed by the law take up a considerable portion of the statute 
known ew the Sale of Goods Act. The law, in thus suppk- 
mentiiig the eipreased intentionfi of the parties, ondeayouru 
to nseertam and conform to their presiuned intentioiiB—the 
mtentions wbich they preaumabiy would have expressed in their 
contract had the matter been called to their sttentlcn and 
expreaaiy dealt with. This presumed Intention Is gathered from 
two chief Eourcea—first, from that which ia reasonable, and 
second, from that w^hich is customary. We are here coneenied 
with the latter conBideration only, Tlie laiv preaumes that 
where persons enter into a contract in any matter in respect 
of which there exists some established usage, they intend to 
contract with reference to that usage, and to ineorparato it as 
a term of the contract in the absence of any expressed indJeatjon 
of a contrary intention. He who makes a contract in any 
particular trade, or In any particular market, is presumed to 
intend to contract in aceordaoce with the estabUsbed usages 
of that trade or market, and he is bound by those usages 
necoriUngly as part of bis contract (dJ). Siiniiorlj, lAbari^ tliere 
exbst in aoy locality established usages o£ agriculture as between 
lanfllord aod tenant, he who grants or takes a lease of land 
m that locaHty is presumed to have accepted tberse usages aa 
impliedlv ineorporated in the le-ase. In fon;friiofihti4 fartfc 
treniunf ta quae aimt morri ef FcnuftjfliiidjniJ (tf)^ This legal 
preauniption of the conventional acceptance and mcorporation of 
customary rules has resulted in the development of a coogider- 
able boily of customary law detentiiniug the mcaimig and effect 
of contmetfl. The bulk of the law as to bills of eiobange imd 
other negotiable instruments, bills of lading and marine 
inetirancfli has originated in this manner sa customary law. 
Law so derived from the convantional cub tom of merebantfl is 
ktiowm as the law merchant. 

Law so originating passes normally through three sticceaaiTe 
biEtoricai stages. In the first stage, the exislenco of the usage 


^dd] Blit iL j^nEral raJe both puriJea mnEt belong to tliti tri^e at biiameM 
b€fore tht" imphcfttion will be Ciyiil^; pastern {/£iu.nliej Soc- V. liujirU, 

[^71 1 Ai! E. K fiOOn It sot. [W7] All E. E. 79d £C* A.J. 
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lib a of fiict to bfi detertnined by Ujo juit upon evidence 

in tbc particiiliir csse in wbieb it tiri-ies. Tn the old days, for 
tst^impie, u pluintli! suing oil u bill of esohniige pleaded thiit tbe 
hill Imd been dnn^Ti nod actreptcd in accordance wiib the custom 
of mnrchaiita—ifTtindum conituchidin^ni —and set 

out the oature aiad nieaning; of that custozn, and at the trial 
mercantile witnesivas were called to prove it (/). The second 
Bt4ige of development is reached w^hen the courts take judjeial 
notice of ibe custom m question, so that it no longer requires 
to he apccially pleaded or proTed m the particular casa. It has 
atready been sui^oiently proved in previous eiiseSn and has 
received the authority of the precedents eatablishi^d by those 
earlier eases. The hiw derived from lltflt custom has accord¬ 
ingly passed out of ita earlier fitage as customary law' pure smd 
simplcp and has become casR law, having its umnedlnte sourt'« 
in precedentp though its ulterior and origitinl source Tvas custom. 

When a general utiage has been judicially oscerhiiried and 
tstubiisbed, it becomes a part of the iuvr merchant^ wbicb 
vourta of justice are bound to know and recognise "" (g). The 
third and last siagfj of luatoricol development which is or may 
be reached, is that in ivhich the law which boa thus its original 
source in conventjoual cuatomp and its Becondary source in pre^ 
red^nt, is embodied ia a statute and ao assumes its uhimate 
form as enacted law. The law of bills of exchange, Blid the 
law of marine insurance, which were both In their origin part 
of the otifltefuary law^ merchant, have now completed thiB normal 
course of legal development» and have become sctTi/pfi/m 
embodied in the Bills of Exchange Act and the Alariiie insunince 
Act. 

It remaiuB to consider the legal requircracnla which must 
be fuliilled by a usftde or convyntiunal cub tom bef ore it can th us 
servo as a source of law and of legal rights and obligations. In 
ihe first place> what must be its duration? Muat it be an 
ancient immemqrlnl custom, or ts recent euatem equal! v 
effective? When we come later to deal with legal B.q oppoi 5 ed 
to conventional custom, we shall see that the law^ impoficB on 
the lormer tho requirement of irnnuemoriul antiquity^ A legal 
custoin—a custom tiricia jewsu—must have endurtfd from tim« 


midffWDtih, Jf. E L., V. IH IT.. Vni. IBS fl. 

v ffemftt fie+S^p IS CL ^ F.| 767, Slo, par Lofil Camptii^n. 
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tv'hereol tlicrt is dO memorr. In tbe ctiae of conventional 
cufiiotn, bowevcr, tbene Ls no such rcqiiiferoent. So &peoLflf(i 
Munition is legal I v necessary, nor is any distiiicticm drawn 
between ancient and modern custom, All that ifl necessary ifl 
tlmt In point of tturation the cuatoni shall be so well eslnbUshed. 
rin il iberuforc so aotorionsj ns to render rensonuble the lefjat 
ptep(1 fnption that it la impliedly incorporated In agreemenls 
made in respect uf the aubjed-nnintter ifi). In pmetice, bin^ever, 
it is hiinl to estalilisL tlie eaisteuce nf a new eonventjonal custom 
thut is ntilvfrsally iieoo^jiiisfti n#i binding in tbe particular tiaile 
itr Ineality. Thi- ilifficuity relates to the evidence required to ba 
oalleHl, “ Tilt* witness’', says mie judge, “who Keeks to prove 
the custom will he Msked in cite instHnees in which a party hafl 
anbmitteij willy-nilly Pi what is said to be the customary luodo 
of performance or liic custoiniiry claim, thereby recognising tbe 
bindiiiii farce of the custom, IMie cites wbat he thinks is an 
InstttLice, ha will be asked for thf terms rtf the relevant cnnlrBct, 
which hfi rarely knows; for unleas it can be sliowri that a parly 
bap submitted to sotnetliing beyonil the eispreas or implh'd require^ 
merit:, nf his contract, he cannot be said to have paid tribute to 
the cuiftom, Uoiversality is a stilT test too; one witness of repute 
who sflVK hi- bus tiaver recognised the custom may be fidal (f). 

Whnt must be the extent of a conventional custom? ilusi 
it be a geueral custom of the realm, or is it enough that it 
should be local merely? Wa shall see later that a legal custom 
may be eillier local or generaL So, also, may a conventional 
custom, It may prevail tbroughout the realm fund oven beyond 
the realm), as in tbe case of niercnntile customs us to negotiable 
instruments, or it may be limited to particular local if ies, as iti 
the case of looai usages of agriculture and tenancy. Both olassea 
are soumes of law and rights within the scope of their applioa- 
lion IjxuI usages, however, cannot, like general usages, 
become part of the general or common law of tbe land. 


fill Thin in tb« ^irlT clliwi of iVdtr* V. R-riUioiFUj, (17^), 1 f>miplB| mC. 
wlh re ths Itsiijre of JJifwfiHmdlBnd wsa 

imtiliL liv liw HR iitfSiTwrstwl in SBtl governing S iwntract at muinr min'r- 
Mlirs, Rii’obiectiiin ImFiad aH ihs r«flnt_ nri)-in of ihe cmliitii wna '’''*''1''' 

ttml MittRfiElJ ili-itiTiSiiiehftd in tins nr»tW:( n ranwunnnal W 

Eiitlnin '■ ll i* no iriiUti'T if Ihr n«*|£f’ haR only lifon for ft yr-ar . The 
frtinl 1* noi RinllofDiiR Ui ft qUMtinn onmienuntf fl minmua Iftw tuR^lu. 
in ,sir riilrkik DuR-Un in (IWH, 11 L- R.. «• cf, »fird„ 2C4-2iki, 
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How fEii- can conventional cn^todi 0|>erata as a source of 
liiW end riglita in conBict with, and in derogation o!. the j^eDDrai 
law of the land? The answer is that it may do so to the Eome 
extent ss expreas agreement may, and no further. It operates, 
like express agreement, ^^ithin the limits of the maxim modu§ 
convtniio nincunt leg^rn^ Certain parts of tha law are absolute^ 
and do not admit of being excluded or modified by the agree¬ 
ment of tbe parties interested; these parts are equally beyond 
the operation of conventional custom. Other parts of the law 
are operative only 60 far as they are not excluded or modihcd 
by agreement; and within these portions of the law conventional 
custom operates in the snme manner as agreement. Ko rule 
can be established by a usage which could not he cstabllsbed 
by an express agreement to the same effect (f). 

In one respect, however, the operation of u&age ^ems to be 
more reslriuted than that of express agreemcut. When a 
genend usage has once been fbrceived by judjclui recognition into 
the body of the common law^ so that it has now its immediate 
Bcurce in judicial precedent as a rule of citse Inw^ it appears 
that the law so constituted cannot be altered by the growth of 
any later usage in coniliet with it. The case law of biUa of 
exchange^ for example, bad iU original source in the customs 
of merdiantfi. but when orice efitahliahed it iis permanent and 
does not alter noth the grovelh of new and ineousistent usages. 
If any rule of law so estubljshed Ift lo be excluded or modified 
In any particular case, it must be done by the express agree¬ 
ment of the parties, and not by reliance on any new usage 
which derogates from the law ^o conathuted. The roniucfmJo 
may make law, hut it mu at for the future conform 
tp the low when once so made {k}, 

(jl CrnacA V. CrMa Fomtitr (1^73}^ L, E,. 8 Q. B. 374, 

\kt Eitif V. In4m Com^ran^ 11^61^ !J Hliet. letQ; Gnndwin v, 

aSTfi], L. E. IQ Ex. p. 357 T Wa mil St by Tm mi'iinp be imdiTHlocH] aA niiv'hg 
LbiiE aiieri?[k n E i I e iiKSgy, bowgvet yxLeniiiyc, sbould ht tc prt'vail if 

cDDtnry in f)r^piHvc mdiidin^ in tbc laitfr aurlj ueh^bs as, baving 
fomdu tbe ftniijiii of If^al dk-^Ntica. and tuiYiii" (w-cM sam Limii’i! and aJu|Jl¥d 
fay tbu; Cailrt'T. Ij^omc fay lach aJapEiun parr. uF tfa« caairncin Uw. 

And VE quiri- ■gn'c lll4l tbia wanFiJ apply ai slmufjly tn an alt.-riipt to 

KX Dp a ttEw iiaage ODft which baa btM:oojt! BEilhd and idftF'lwt by llie 

tvinmcn law Id dDa tH ronBiL-t wiih ihe more flEirn cit Tiili*a o[ i.h^ mnninDD 
la# ir»ll." HowcYi-r, iE pcrhapi: qpfio to ftrfjsiiPHut ihut the fruEh^iFiDD 
ii pDnfinEd to miBranbary rulti Ebat tbv parties ctnilJ imt by eiprf-fla 

agreEmcDtH and data a pp]} lo ajnYcntjrtnil Will a m. H-w* Clinrlef, Tbt 
Convict of Law aiiii CdiiUui-rcv flOSSj 4S L, Q. E.^. at 50-^4. 
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§ 70 . Local Castom 

We proceed now to the eoiisidemtion of legal custom aa 
opposed to eonvsntioTml custom — of custom in the stricter 
sense as opposed to usage. Such cnatom la that wihich la 
CiffeetiTG as a souree of law and legal rights directly ftod per fle> 
and not roerelv indijectly through the fried mm of agreement in 
the manner already explained. 

Legal custom is itself of two kindst being either local custom 
or the gcneml custom of the realm. The foimcr le that which 
prevails in some defined locahty only, such as a borough or 
county, and constitutes a source of law for that place only (1). 
The latter is that which prevails throughout England, and 
conslitutes one of the sources of the common law of the land. 
Tt]e term custom in its narrowest sense means Ictcal custom 
exclusively. The general custom of the realm la distinguished 
from custom in this sense as the common law ItEelf. We shall 
deal in the drsfc place with local custom, and thereafter with 
the general custom of the realm (m). 

At the present day local customs consist for the most part 
of customary righta vested in iho mhabitants of a particular 
place lo the use for divers purposes of land held by others in 
privute ownership (n). 

lu order that a local custom may be valid and operative 


m FiUh T. ffauriiFijr 3 H. El. Bm H. E. Salt, "The 

AmLik at m CaHlAtti *\ in CairttHdije Lf370. 

(ml The Icrra Cint&m* thiirtron:, baa tbiee dutillCt meaniagl <if Vftrimta 
di2grL«i af gcacrmltLj: 

(k> Ab. jDchlijtng boilb sail cflUTCDtiaaftl 

{lij M inriinStlig leg»l cUBtfitD flatjp ctmTimtioiLal cuitoin buiag dHtin. 
g-uisbed llASgc; 

fc) Al ioifluding OhIt aaz kmd of rnat™. munBlj Im] 

%t oppoBod to tfie EfltiEiml rOitom a\ tiH realm, Tbuj in Cd. Litt. 
110 CoiiitilfltuHo 11 one of the fillioe trisrigEEi of the la tart of 
Kiigiind, thrti SawKfl being djviii[*ij iato comcnan Jiw, itatute lat#^ 
ini3 ruHtofu.''’ 

(n) A oUKiom, for example, for the inbabtlanli of a piri&h to enter OTi 
ftrtnln land for the pi]tlKi«e of daocing, glTnrt, «id TExmpatiDn, 11 aU V 
Vplliriljiitfirt ll87f)i L. in. 1 I'lx- D, Ij a cilil&tti ftir the mbabstantj of i town 
■hip to Eolei on Ct'nain land and Cika waltir from ft ipring ttu?r&. Mce V. 

24 L. J. Q, u. A Oiiitoni for fiAbt rrrjetl lO a parisb lo dnr iheif 

n-rli oo prixale land wiEbiti thi*' parish. jirerf-fF v, flpunip^ IlDCkS] 3 Ch.. aSS. 
CiiBtoma of Ehii clftBi are c]owl,V afialogirap to prc«ripli^'e eMemiLtite aad proflti 
h prendra iDared in ladiTiduaJ perBona. Before lOTS ihort wtrs Bpacial cuBioms 
So loriie placci rtlatiog tn ih? dDSDEot of land (■Srt Co, Litt, llC bjj but Ibta# 
WDTB abalifibcd by th^' AdniitiiBiratinD of EBtatea Aot, a. *5 flj. 
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B 3 a source o£ law, it nmst confarm to ceirtald require meats 
laid down by LiW. The chief of these ate the folio^injig:—r 

1. Rdflffcrnflliicnfiii, A eustotil must be reasaimble ( 0 }. 
-UdJiis u«ui aheicftdiia est. The authanty of usage is Dot 
absolute, but cenditiourtl on a certom mesisure of uoofrjruiity 
with, justice Itud public utility. It is not meant by this that 
the courts are ut liberty to disrEganl a cits tom wheneTer they are 
not satisfied as to ita absolute rectitude eod ^-isdoiu. or wheti- 
evet they ilhnk that a better rule uouJd be forTruiInted in tbe 
exercise of their owu judgment. This would be to deprive 
cue tom ol all authority^ ciiher absolute of conditionaL The true 
rule is, or sboixid bOt that a castom, iu order to be deprived of 
legal efficacy, must be bo obviously and senously repugunut to 
light aud reason p that to enforce it as bw would do more 
misebief than that wbicb would result from the oyertundng of 
the ex]L>eetfttionB and arrimgements based on its presumed eon- 
tmusnec and leg^d validity (p). We have already seen bow the 
authority of judicial precedents is, in general, similarly coQ- 
diticnal rather than absolute; a precedent which is plainly ond 
serioualv unreiisoDable may be overruled instead of followed 
We are told in the old books that a similar rule obtains in respect 
of tile autliority of Auta of Parliament tbemeelves. It was 
once hold to be go&J Uvr, that an unreasom^blB Act of Patllameiii 
was -void (g). Tbk, indeed, is no longer ao, for the law creating 
authority of Pnrbament la absolute. Certaiu forma of subordinate 
legislation, how^over, are still subject to the rule io question; 
an unreasonoble by-law, for eLvamplot is as void and unauthorita^ 
tive as an imreasouabk custom or precadeut. 

2. ConforTTiity with staluic laWr In the seeood pLoee, ft 
custom must not be nonlrsfy to an Act of Parliament. Tn the 

(uy Co, Litt. 141 BT Tha Cota 0 / Tflntifrif JITOK Dbt. Uep^ p. S2: JilacJt- 
sKme^ I. ^7* htd, v, [ILMU] 

A. c. m. 

rp^ U muEt bfl ntimitlrdr bpwuvrr^ thlU The illilgeB bava nal ttlwpTi tKsha.VPii 
30 g^^aeroiialy lo?v&n]a vustooift at Ibli tuodc of atAtln;' the rule wuki!d 
roLiuire, tri /ohiiJiDJi v. Clurk-, flOOB] 1 Cb. 303. l^rker, J.. Wr-ent lo iw.r na 
to hoEd imrettaQDable & enstarn ^Imteby t £Liam«l wn&iSQ <^yld dUi|»oni; -of hrj 
wiilkput Licr teparmto o^xiiEriiaaiirin acLnoudedgiiicat. It it wmlh 

Doting thife thifl '■ uarvBBptiahtr " sbaltlluti uf the wliftTMc rxiufinjiTltm t&mi 
acknowladgniciit amea cilDciod by iha la^liilfttUrat La^ PrDpartV 

Act, ITKLS, a, Ififr Fnr b crilk'intn of Lbo n^H^ULremuota of ” frauoMBlUrneea " aen 
Bumlksm^ C.^cHnfne^Fit on tht Commentariet (eU. HTcreit, 1.92B) 

(r^) Supra, I 4U+ n. (jP 
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words of Coke, “ No cu&tam or pre&irlptioii eon take away tbe 

(omE of an Act of Pari iament ‘‘ (r). By no length of 

dc&uetuiie can a Hlatnte become obsolete and mopcratU'e in law, 
and by no lengtli ot contrary usage can its proTriBions be modified 
in the fimidlesl particulHr, The domMon law wiU yield to im- 
znemorial local custom, but tbe cnaeted law stands for ever {*). 

Tt must not be supposed that this rule is one of necesaity, 
derived by logical infereoce Irqm tbe nature of tbings. It ia 
ndtliing niore tban a positive prineiple of the law of England, 
ftnd a different rule was adopted by Bomun law and by the 
yarioua Continf^ntal aysteiiaa defived from it Tbere the 

recognised maxim is priori. The latter 

rule ptEvails over tbe earlier, regardlesa of ibcir respectivc 
origins, LegiHlaLion has no inherent stiperioiity In this respect 
over diatom. If the enacted law comes firat, it can bo repealed 
or modified by later cusstom; if the cnstonuiry law i^i the e>>rlier. 
it can he similarly dealt with by later enacted laiv. If f 
S avigny (u)* '' we consider ijiiatQmii and statu tea with respect 
to their legal efficacy, w^e must put them on the Eiame levcl- 
Customoiy' law may complete, mollify, or repeal a statute, 
may crealc a new rulct and substitute it for the statutory rule 
which it has abolishedSo Wlndscbeid (a): "Tbe power of 
cufitoinary' law ie equal to that of statutory law. It may, ihere- 
iare, not merely aupplcment, but also derogate from the existing 
law. And this is true, not merely of rulee of customary law’ inter 
ae, hut also of the relations of customary to st.atute law {b]^ 
3. Obierrante ub ri^ht The third requisite □! the 
operation of a custom as a source of law is that it must have 


[f] Co. LitL. US ft, 

(Vt BlMVatnnc, I, 76. , ■ 

tn QiiAr* rcctifflim* iUafl b»1, mi l<-ge* ntm iotom lulFrigi# 

leMiBEsKirii. med Btialri tacili) ewaansM omnium per ileiuotudinem nliregLniiil. 
D I a Sa 1 CoBlularibk- doiibl, liowerer, «l«» M to thu IniO 
IwlweiEu <nil*om and iLntiilc in Bonun law, owing to m iiasEn^o m ihi Code 
iC. 8- 63 fl.) which, ir renl lilenllt, fonfticta with tlie (iocUina eipn-aaril la 
thi- Diecat. tod dL-c!*fH cuitofn to be aeoiitutc of k‘g»l offect ll cootrurr lo 
•IkUitc low, Tho ingocutl.V of 6rnimii juriita hfet MffgcEteil till mar™» 
MiititMnB nr tha apErtntm iBenuHiatcuetf. but wiiJi on ^tiy^iog tM^ ^ 
t5o»igiiy, SpJtfm. VoL I. Appendii ri; -Smigcrtw. PnkrfitKrn I. Sect, 16, 
Dcmliur^, PoiidfJttffn 1. ’SB. 

(u> S€>cL [B- 

ToV. I, 

For ihc BimilJir dtrclriafl of ScOttinih taw Emtkne, /jwfituitffi 1. 
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been ubserved as of tight. This doe^ pot tneita that th# euBtom 
must be nc^quiesoed in he; a mutter of motol right. MorcUetT f^^** 
In^tane^ {a fine due U> the kird bj d tennnt m villeinage for leaTe 
to give his daughter in marriage), WM a ^vell-eatablished cuBtom 
of many if pat oil miuiors, but was aUvaya regarded 03 odious^ 
BOl only by the tenants, but also by the Church. What the rule 
means is that the custom must have been followed openly,, 
without the necessity for recourse to force, and without the 
permi^ion of those adversely affected by the cuatom bemg 
regarded as ueceBSary. These roquisiteB are expressed m the 
form of the rule that the user must be nflc vi nec cldin Tiec 
pfecarjo—not by force, nor by stealth, nor at will. 

4. Jjnifiemorifll The fourth and loat require¬ 

ment of a Legal custom relates to the length of time during 
which it has been establhihed. Such custom, to have the force 
of tflw* must be immemorial. It must bave existed for so long 
a time that, in the language of the law, the memory of man 
runneth not to the contrary Recent or modem custom is of 
no account. In the words of Littleton (c); No custom is to 
be allowed, but such custom ob hath been used by title of 
prescription, that is to say from time out of mind This idea 
of immemorial cust-om was derivod by the law of England from 
the canon law^ and by the canon law from the civil law^ Time 
immemorial meana in tlie civil and canon law and in ihE; 
BvetumH derived thcrefrum^ and originally meant in England 
also, time eo remote that no living mim can remember it or 
give evidence conc^msng it. Custom was immemarlal when ita 
origin was bo ancient that the beginnmg of It was beyond human 
memory, so thni no testimony was nvaiiable as to a time when 
it did not exist (d). In the caurse of the dEVclopment of English 
law, however, a singular change took place in the meaning of 
this expression. Tl'se limit of human memory ceased To be a 


fc) Ca. liU. 113 1 . 

Bdh LQ Edgliab anU r^rngii bw, how^^vtr, the time njf tturmory wai 
evtsndEil by Uib ilia'll'ance □£ tradition widiin dcfkicd limite^ A wllttcbft nhigbt 
not gdIt tc thdt which he bed himifcU teen, bnt to that which be bed 
linH by ethHra TTho Epake af tbfiir ewu ^^ledge, 0. S2. 3. 28. nrscXoD 
n 373 fl, 3l8 b„ Bt "Fniiieb tmir litne et meniotr web held N> extend for nDo 
hundred yeara. PoLbtB^^ |a Pwctiptim, eecta. STS—SSS. For s lufiber 
dlMMJifiip-n o£ tbfl hifitoiy of the rnle, eeg lluc 7th, flth of Ptb editiqq qr thii 
worlc, I OB. 
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question of fact and wils determined bj' a curious rule of law 
which BtiU reiuains in force. Time of kijfftl memory became 
distinguished from time of human memory. By an anaJogicid 
extension of the rule of limiiatiou imposed on actions for the 
recoTefy of land by the Statute of Westminster passed in the 
vear 12*75. it became an established legal principle that the lime 
of memory reached back as far as the ooceasion of Bichnid 1 
In 1189, no further. From that day to this the law has 
remained unaltered. The discordance between the memory of 
mFIn :iB it Is m fact. and as it is in law, has steadily gro^n T^iih 
the lapse of yeara. so that at the present day the taw of England 
imputes to living men a faculty of remembrance extendiug 
for seven ceatdri^ (fl)- 

The rule, therefore, that a custom is invalid unless 
immemoriai moans in practice this; that if he who disputes its 
Tolidity can prove its non-oiisience at any time between the 
present dav and the tw'elftil century, it will not receive legal 
tveognitiom Thus in the year iSaS a claim by customs to erect 
stalls for hiring servanta at the statute sessions was defeated 
in the Court of King's Bench by showing that aueh sessions 
were first introiJucfid by the htatute of LtSbourers in the reign 
of Edward lU, and that the custom therefore could not be 
immemorial ns having existed since the reign of Biahsrd Cceur 
de Lion (/). It is not necessary, however, for the upholder of 
a custom to prove affirmatively that it has existed during the 
whole period of legal memory'. If be can prove that it has 
e.tisted for a substantial period, such os the lime of actual 
human memorj', tliis will be sufficient to raise a presumption of 


[<t Tbo slstutc fli WBBinjiTUter I, C, aJ. impoBWl S Umitibnn Ui»n 
for UiB ftoiVflO t>\ i»nJ. U pray ids.! tb*t no iUCli Wtiqn should li«, unlsss 

the djumsal or hit predsMSMjf m title li*4 had pMteetton td tha lund dsimsil 

at BiHna time aubeeqeent to the aoeweiaii □! Ilirbatil I. The on-lfial cniutuon 
kw lulfl dt llmitltioa far euch selioci w'»a do dhef than Iha rule SI (o time 
imminrarlal. At common law tba claimwt had k prave btis Ullo and hll ■emn 
Oy Ibe IrtlittHicT or liTidg mcni thcFilow be or bie pfetkCMiaao™ HiUH bare 
bhcD in noiWwiEkc within Uuie fd buJjiftO memoir. Tlltf coKtmcdt w quoalmn 
lyae accordingly cdMtntcd aa down a etatctorf definition oi be term 

time (rf nicmorr, and tins deflniti™ wM accepted by Ulo OOWts ae »sl)d m all 
dcparlmculi of the Isw in whUh lli<- idea of time iniMiemonal n-leysnt. 

Baa DlBchalone II. 31; Cc. Litt. 113 S. 'l^a Btalute of Qoo Wsr^nto 

IS Edw. I. atst. 1i, TccOgniBBd the pOaEKlim of trancbilM rttu tba WW"!?" 
Bicbard I, SI a good praecripUTB title. Baa fattber Holdawortta, H. i. L. 

m. irw. vii 343-fl. 

t/j 6'iinpraa V. WtUt (IBl’i), H. J iA 314. 
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imtiiemariftl antiquity, which must be rabutted by him who 

disput^Ef it fsK 

It in laot dl^culi to undi^retiui!] {he motives vi'hich mduced 
the bw to impose this stringent limitatiQn upon the emcacy of 
customs. I; vt^e designed m the interests of a uniform system 
of common bw for the whole realm. Hat] all mamif^r of recent- 
customs been recognised as having the force of local law, the 
Gstablbhment and maintenance of a ay stem of common la^v 
would imve been rendered unpoeaibb, Cuiitomary bws and 
customary rights, infinitely various and divergent, would htive 
grown up Eo luanirbntly as to have choked that nnibmi ayetem 
of bw and rights which it waa the purpose of the royal courts 
of juatjcc to estubiiah apf] administer throughout the realm {Ji). 


i 71. Custom and Prescrfptbn 

TTie relution iDctivi^en cti&toiii und pitKcripticjn is auch jib to demand 
aliELntion here, allkmiah the tli±*Dry of Lhi& latter will. rsi.’Eive funlK-r 
coiiAld(?ratiDn in (ujolbpr placa. Custom La lung practico aperating && 
a SDUitro flf law; preacripticni is long praeticu fipemting as a (Diirre of 
rights. That all the latida in a curtain borough ha^e from tims 
immfjnorialp on the death of aa owner iutostate, dcscanded io his 
Tonngest son, ia a ouBtom, and ia the ^uroa of a tuJc of apedol and 
oiiEtoinaiy law excluding in Lha^ Liorongh the domirion law af priiuo- 
f;t!aitUrE_ But thfiL John Styles, the owner of a certain farm, and ail 
hli ptadooufisigra in title, from time inunoraoria] have used a way over 
tho ttdjoLiiing farm, i-? a prtadriplion, and la the wjurca of a pivscrip- 
tive right of way r^u=d in John Styles. 

Regarded liiBtoridalJyp the law o-f pre.*icription ig merely a branch 
oE tha Eaw of cnsloni. A pruBcriptiun waa ori^jnalJy ccncaived as a 
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mi Lajrnnce L. E. 3 B. 5-11 e Alklt, tH. im. 

. diBruKiiou df ibrae reauLrfmeota Eur local ciiEluni bm Allen, Law 

in fhf AEuATajr ^fith ed.), 1-28 IT. Sir CarlctOb Alitto aaeuuj tu mak^ lieht at 
the requiremdot □!_ antiquity, n^png rbnt it ia oaly una oE '■ varioill mod» 
uf wea^hiug tho eFtilducv for and ai^ainet the cijatcdf^r of ullertu,! ^^fi-EomK 
Ho adJa: - A maiv kaUit- prUcSice. br faskioo wbicb hsB eAi.tcd for *0™.; 
or yrara MuppoKs lu be /ad^ ao uhH|^atury euildUu anliouitF U 

the OUlv re labla proof nE fttmtaoc^E fp the dhaupinf: rnndilioni of difT/rEnt 
(p. I'-B. rhiB rctriark, applied to tkh axtnujrdiuHrr Icugrh of time 
rle-JiiftEnkd by Eofiliflh law, ^rnn uuranvjncinn. The Icame.! autkor v,]^ BEi>mri 
tmdilly 10 Mlitila the raqinreiudlil of res^Uabtenc^ia. Boctih ul tfcn^ cawa an 
iinreawnfcblfhnFH he picfera to n-panl si turning uu a Ttciuirnwni that b 
rumtn .^iHiuld uot Ihd caatrarj P. tb^ '' toilsuiEntar' mki. of tfci^ oommem 
law. But tho HiurHl-HJti what nilrt of itio udiumun jaw an^ " fauLlttnirtil al 
lip fpr the luibe to derda. amj in its ppsdlical working thij latter refluirEmei.t 
Beemg U'^ he nul a aoparatc requlretiGEut but only a rokim of, or aLruatiiv 
6tuti'lLidni of. the rcipurtUient of reaUdnabtriiCRR. 
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T.^rtor.Ml custom, tlwt is to «?. b custom limitoi to u 
miMU «mi His aurffitcts ot prEdiMussors in titlt. It wu* distnigius^ • 
fitpm a local custom, wHicH was limited lo rni jJace, n&t to 

an ludiritlual person. Local and personBl customs were tlasMd aa 
ihu two spctiies of porfieular eustcmB, and *a toBctfeer opposed to tne 
■•miera] citstouu of tbs n-abn. Coke diatinguisHes a* follows betwecu 
ciutom (i-c.. l«*l ciutom) and prescription (i>: “In tins 
law, a prescrLplion which is persoual i* for the mofrt port applied to 
iiciioni, being raadd in the name of » certain peiwa 
anccstoiB. or those whose estate he hath; or in bodies poMiqne or 
corporale and their predecessors, , . . And a curtomii, which « 1“=^; 
■s alleged in no person, but l»?il within some maunor or ether place. 

Sinciii prescription and custom were thus regard ti*Q 

of the same thing, wn find, as might be exported, that they a« 
originally gorerned b» esacntinlly Rimilar rules of ^he 

requisites of a valid pnscripticn were in osaanco the same as those 
a valid custom. Both must I* reasonable, both must Iw unmemori , 
both must ho eonsietent with statute law. and lo on. It was ^.y by 
a procea of gradual diffetoDtiaticn, and by the later rwognitioii of 
nther forms of preerriptiou not known to the early law, t a ^ 
difference between the creation cl customary law and tho cmatioii o 
preacriptivo rights has been brought clearly into view- In the of 
custom, for examplp. the old rule as to time irajnemoriul still subsitte, 
but in the cose of preacrlplion it has been Bupereoded to some eston 
t)V tbe fictiofl of iMt modern grant (ft) lo a modi gn-ater L^n 

bv the Btotutorv rules coutoined iu that most unfortunate specimen of 
legislativo skill, the Prescription Act. A prescriptiTe right to light, 
for instance, is now finally acquired by enjoyment for twenty ytar.. 
Usfir dariTig this pariijd ia now? an sbsatmii titlfli instead c s ai & 
common law, merely evidence of UEcr during time of 
tion at cuiuraon law- is, however, atill possible if the stotutory rules 
ar& flf no awLafeance. 


fi 72. The General Custom Of the Realm 
As nlreudY indicated legal cuatoro is of two kinds, being 
either loc,il custom in prirfcicukr portionis of Hie reulm, or peiieroi 
cuBtom prevailing through the realm at Inrpe. The first of these 
bus now been suflieiently cotMidored, and it remnuw to deni wUh 
the aeeoiul It has been iilrendy aidd, but muBt be here re|iented, 
that though in modern tlmt* tVie gODcrul law of En-lnnd bus its 
iiourac in leeislation und precedent and consists utcordingly of 
cnaciecl law and eiiso kw. ihe earUor doctrine was that the true 
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BQurc«s were statutes and the general eustoniB of tho r^alm, and 
that the law of Eii-fland, eave oo far os statutory, was In iia true 
nature eustomary. EngUsh law, like Hoinaii kw. ivas coneeived 
«6 being k^ihua ei montua conitifufum. This was set forth by 
Blachstone as late as the latter part of the eighteenth century 
□s the authentic dewtrine of our laxv. He says (f) ;*' The lex noi» 
scrip (a. Of un^TTittea kw, includea not only geueral customs, or 
the eommon law properly so called, but also the particular 
uustoma of Certain parts of the kingdom Such tanguage. 
although no longer true in substance, was a correct expressios 
of the established tradition of English kw* la the royal writs 
by wbkrh from the earliest days actions were csommeno^ in the 
King's courts, the inunga for which the plaintiff sought redrefis 
were alleged to hoTe been committed centra leijem et 
eongueludincm reffni noefri tt conira paeem nasfram (m). In 
the kw reports of the reign of Henry IV we Bnd it said (m,)- 
Tile common kw of the realm Is the common cuelom of the 
realm So in the reign of Edward IV (o); ” A custom which 
runs through the whole laud k the common lawSo the 
lung's judges were swnro to execute justice " according to the 
law and custom of England " {pj. So in much later days we 
Bud tlic same doctrine judicially recognised, " Such a custom 
bays Tindal. C,J. (g). existing beyoud the time of legal memorv 
and extending otct the whole realm, is no other than the 
commoD law of England.” So it is said by Best, J, (r): "The 
practice of a particular place is called a custom. A general 
Immemorkl practice through tha realin is the common law." 

No doubt this traditional doclrina did in Its origin contain s 
substantial measure of the truth. Doubtless when, io the 
earliest days of our law, the King's courts set out about their 
busineea of enforcing the King's peace and the King's justice 


(h ComnKfttanrr, I. 03, 

rral for exsii.plo, in Firiirrbsrt*s Nature Srnum, CO, thi- writ fur . 
wmnsriil dintrcHi in the kms'* bjRtwjiy! “ bims cl rstslU ti^i i A i‘ 

npia Tts ctpu . . . coatn iRguni «t wniiicludin^^ta regut nostri ei cX. pacem 


In) y, A. 9 H. IV, 18. 

^ a. 6 Edw. IV, 18, 19. finndfll ,, Cellrniif 0821], B B. 4 Aid 

TfJj 13 Co. Uvp. G-t. 

tq} T. k R] ^ grio. 

[f) Blundrll r. CffLtrreif: S B, ^ Aid. 37^1, 



Custom 


249 


i T2] 


throughout hifi realm of Englnnel, the legal system developed 
by thofift cqurtui was largely modelled upon the customs which 
they found already i»stnblished there. But doubtless also much 
of the law so formulated had an entirely diSerent source. 
While profesaiug to declare and eu force tha coniman custom of 
the realm^ those courta must even ill iha earliest days have 
imposod on the realm much htw which had in truth no warrEiut 
in uationoJ usage, but was derived from the Civil or Canon Lavt, 
or oatural reason, or some other fans juri* which commendud 
itself to the royol Judges. And this divergence between the 
early tradition of Fluglit^h law aa mtjribwff cofuiifiituni and the 
actual truth of the matter has idened from year to year, until 
that tradition hRg no longer tmy substantial conformity with 
fact, Tlie common law of England has long Bince ceased to 
he customary law and become 8 body of case law instead. 

This concluaion leads us to the consideration of a question 
of some importance and difficulty. We have seen that a legal 
custom muat^ if merely local, be of immemorial antiquity. We 
have also seen that a conventional custom or usage is not subject 
to any aueh requirement, and that modem usages arc eiTective 
as creating Jaw through the medium of contracts in which they 
are impliedly incorporated. What shall he said in thia respect 
of the gener^ customs of the realm? In order to operate as legal 
cuatonit giving rise to law ptoprio vig^re and not merely through 
the medium of agreement, must such a general custom be 
ImmemoriEil, or is a modem ot reoent custom equally elective 
to this end? 

On this quesLlon there is □ direct conflict of judicial decision. 
The partiaular point in issue was whqthor the modern custom 
of merchants could transform bonds and debentures expreased to 
be payable to bearer into negotiable instrutnentB. contrary to 
the common law. A negotiable instrument, of which hiUs of 
exchange, promissory notes, and cheques are ibu most important 
mstaaeos, means a security for money which is transferable hy 
delivery so as to confer upon a holder for value in good faith 
SD unimpeachable title, notwithstanding any defect in the title 
of the last holder from wiiom he received it. An instrumenE 
which ia BO negotiable conflicts with I ho common law in two 
respect*^- Xn the first place, a debt sa not At common Jaw 
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LraiD-Hfyrftbk at sJl. In the E5€!i“!ODii placu, at cc^rntrauD law the 
transferee of property cannot obtain, save In special cubcs aucb a4 
the transfer of eurreut eom^ any better title than that posscs^^ 
by the tramferorn He who aoquLres gooils from a thief, even for 
value liud Ln good faith, oaimot hold them a& ogainet the true 
o^™er. Nolwitbiitauiimg Ihesse rules of I be common law, it 

became recognised Sn the seventeenth century that bills of 
exchange were negotiable by virtue of the custom of merchanU. 
In tlie year 187S, in the case of Croucifi v. Credit FonCfur of 

England (b), the question arose in the Court of Queen's Benoh 

whether by recent mercantile custom the same quality of 

negotiability could be confeTred on tlebentures payable to bearer. 
It WHS held by a court of four judge a ^ including Blackburn, J,, 
that this was impossible—that a custom^ to produce such an 
effect^ must be an ancient immemorifll custom of the realm— 
and that recent m^t?cantile custom could only operate as a 
coDventional u&age^ and therefore could not make an mstriunent 
negotiable in defiaiiee of the common law* llie judgment of 
the court cantaiiia the following poseaga: 

" lacidsnU which tilt partic* are cooipetent by i^ipreoa sLipala- 
tion to introdqce into their ccrntracta, may be annexed by cnatatu, 
however recciit, provided that it ba general, on the gToimd that they 
are tacitly incorporated iu the contract. U the wording of an 
mstruiaent is FUcb be lo ojiiclndo this tacit incarperation, tiq uaage 
can annex the inE^identn But where tha incident Lb cI tuch a antuTv 
that thf> parties are not thernaeU'es ccmpHtuni to- introduce it by 
express atipuiadoa^ no such mcident be annexed by the tadt 
Etipnlation arising from ttaage. It may be co ajincxod by the 
ancient law mEirchant^ which larms part of the law„ and of whirli 
tho courts take notice- Nor, if the aucionL Jaw merchant annuxOB the 
iocidoiiL, can any modem usft^e take it away, , , , It ia beyond iho 
ccfopetenoy ol th& partiei to a contract by express words to confer on 
the aisignco of that contract a right to aue Ln bii own name. And 
wo alftO think it bay and tho coin potency of tha partiofr by expraiis 
BtipaVatioji to deprive the assignee ot eitbei: the icon tract or khu 
property represented by it, of bin right to take back hia property 
from any one to whom a liijaf may have tranRferrod it, rvon though 
ibo tronsferee took it ?>o?ta fnli and for value. As these stipulation!^ 
if expit'SE, would have been inedoCtLiat, UiE tacit F^iputatiDnE ijlipllF^ 
from custom must he ei^ually Lneffectua]/^ 
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Ill (he year 1875, in the case of GrtniJif/ii v. (t)+ the 

eonlnirj' cone] u sign was reached by tbe Court □! Eiehe^joer 
('hiuijber. C-ockbufu, t'.J., deUverii]^ the judgiiseiit of llie 
courts E peaks as iDUowit alter re [erring to the arg^ument that 
modem custom cumsot make an inslmnient negotiable ; 

nuidug giren th^ fnhest coiuEderation l€ ihid argument are 
af apinion that it cuanct prevaiL It la foond^ on tha view Lb at 
the Jnw ni(?rchant thus rererrcfd to i§ fixed and Eter&nty|H.4+ and in¬ 
capable of being ei[paiidcMi and enlarged io a? to meet the wants and 
TequirctneutB oE trade in tb* rarying eiicnmstaiictai of cornmeree. Tt 
is true that the law merchant is wmetinies Bpoken of ai a fired Wy 
of laWp Eormlng part of the common Uw, and as it were coeval with 
it. But as tk matter of legal history this view U altogether meorroct. 
The law m^r phnni. thuH spoteii of with reference to bills of oxchango 
ajid other negotiable EecuritiBS, though forming part of ihc general 
body of the lex luercaiorici, is of comparatively rocont origin. It is 
neither more nor Ipss than the usagee of inerchanlB and traders in 
the difiprent departments of trade^ rfltifiwf by the dixiaiooE of courts ol 
laWp whJek upoii finch usages being proved Ijefore them^ hove adapb-d 
them as fiettled law with a view to the mtomst^ of trade and ibu 
public con^ cnicnccp the court proceeding herein on the wcll-kiiowti 
principle of law that, with mfErence to transactions in the different 
department* of trado^ courts of laWp in giving efiecl to the cnntractH 
and deal lugs uf the parties^ will assume that the latter have dealt 
with one another on the footing of any tiiALom or neage prevailing 
generally iu the particular departmeiit. By this process, what before 
was mage only^ ungonctioned, by legal decision, has became engrafted 
upon or incorpomtpd into the common law, and uiiy thus be said 
to form part of it,^* 

Lq view of this striking confilnt of judJemJ opinion, wliat 
oonelu&ion ia to be dnura on this unpotiaut question as to the 
opemtion of modern eustom us a source of law? Tlie cooeiuBion 
hare ftuggested as correct is that, on the geaerul principle (leaving 
aside lor the time I lie piirtiiiular ease of negotiable 

instruments), the reasoning of BiaLikbump J.p and the Court 
of Queen^s "Bench in the earlier case d! Crouch v, CrSdii Fancier 
af England \s logically udfliissverablc. The only eusiom which 
ean operate oa a legal uustom creating law praprh in 

dorogation of tho cturuiion la'^v, is ancient immemorial custoin- 
It m only can^uetudo jiruf^cn/iln which can In this manner 
darogBte from the juE eomurwnf. ^lodem u^xige operate only 
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as cuBtoni, and therefore only ibrough the tnedium 

of tetmB implied m & contract bet^nreen the parties conceroed. 
In strict logic, thereforOT modem cu^torn, as pointed out in 
Crouch V. Credit FonciET^ cannot estabilsb any rule whicli the 
parties to a controct aoutd not establish us cart veal lonal law 
between tbemseJves. It cannot, tliereforEp logically be regarded 
as operating inter alic^ bo as to make an instrunient negotiable 
in violation of the pnncipleB of the common Uw. To hold, in 
opposition to this reasoning, that the modem custom of 
merebants or of any other clasa of the community possesses aay 
general authority to derogate from the common law, except so 
far as express agreement may derogate froni it, would be to 
establiah a far-reaching and rcvoliitionary principle of unltnoivTi 
extent and consequence, for which there is no sufEcieut justihea- 
tion in principle or authority, and which would be incqnsiEtent 
with the permanence and umfonruty of the eatubllshad law of 
the land. The very same considerutiona ol public interest which 
induced our early law to impose upon local custom the require¬ 
ment of immemorial antiquity are applicable with equal force 
to the general customs of the realm. The public intereat 
requires that modeni custom flliaH conform to the Inw i and not 
that the law shall conform automatically to newdy established 
customs. 

A logical application of this general principle would neces- 
sitale the ecncluEion reached in CVouch v, Crefdff Fonei^r that 
modern custom was powerkKB to make instruments negotiable. 
The law, however, la not always logical. It is often drawn 
from the straight course by accidents of historical dcTelopment. 
Tliere can be Uttla doubt that. In the special case of uegutiahk 
Lnstruments, the authority of the Exchequer Chamber in 
Goodmn V- will prevail over that ol the Queen's Bench 

in tbo earlier easG, and in fact it hm been followed In two later 
cases (uj. Negotiability by modem mercantiJe usagQ obtained 
cognition In the EcvoDtaentli century in ibe case of bille of 
exchange by an anomalouE and illogical application pf the 
doctrine of eonventionnl custom, and it is in all proirabllity too 
late now to question the application of the rule so recognised 
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to all other iufitrumerits paysble to be^nifef by the custom of 
mercbanU, Almost nil the lex mercatoTia which has beeo 
derived from mereantila usa^e was derived by a con'ect and 
logical apptjcalion of the general principle of conventional 
enstom Be already e^plEiined. Por those rules were for the most 
part such as might have been establlehed by express agrcanient, 
and therefore were equally ■within the operation of ufiage. Here 
and there, howeverj by on illogical and anomalous extensiont the 
courts allowed, as derived from conventional custom, eert-ain 
rules which in striciness could only be derived from that 
immemorial custom which operates propria tfi^ore. One of these 
cases is the recognition of the rule that the delivesfy of an 
instrument can operate as an assignment of the debt repreflented 
thereby, in breach of the rule of eoinmoD law that debts arc 
not sseignable. Had the true limits of the operation of con¬ 
ventional cuBtora or usage as formulated in. Crouch v, Crddi^ 
Fmciet beon Btrictly adhered to by the courts of the seventeenth 
century, billfi of exchange w'ould not have been recognised os 
aafiignubtc at law. The courts would have maintained the 
dissentient doctrine of HoU, C,J.t that Lombard Street could 
not to this extent give laws to SVestminster Hah (a). Aftpr 
much hesitation and conflict of opinion, however, mercantile 
custom was ultimately recognised as operative for this purpose. 
Fmahy, in Afiilrr v. iJare (6), in the yeor 1T58, the courta 
recognised that instruments so transferable by custom were 
negotiobJe in the full Bcn^e that the transferee acquired a title 
independent of the title of Iha transferor. This rule W'ae an 
analogical ext^f-nsion of the common law rule be f-o the iille to 
coin of the realm. Bills of exchange and bank notes were 
recognised as equivalent to coin for this purpose. The rule ss 
to coin was extended to all securities for money w^hicb by mer¬ 
cantile usage passed from hand to hand as if they were money. 
These rules, though anomalous, and though received hy an 
illogical application oF the doctrine of commercial usage, must 
aevcrthclcBs be now accepted as Ein authentic part of the 
common law. In all probability the law \s that all flecuritiea 
for monev which by mcreantile usage ore transferable hy delivery^ 
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are Ln kw uegotkbk InartrunitmtH. But the albiv^SL-B ol this 
GxcHipliumLl and ftnoniftlouu rule, iia mjw estabHuhtd by authori- 
tutivi* precedeat^ n&fc Involve the uiJouaace of tho geuernL 
doctrine, rtputlliited by Crouch v. Credit Fonckr, tbiit modern 
rijtitcantne itsage lute any general authority ^%’hereby it can add 
to or derogotHO from the cQnnnon law in matters in which express 
Bgreement la not similarly eompetent {c). 

Accepting, therefore, as true the propofiilbn that the general 
Custom of the reulm must, like locul cuatoin, be ol iiiLnicmoriaE 
antiquity in ordtjr to constitute legal custom having in itssclf 
the loree of law^ it followa that general custiam is no longer at 
the preBefit dnj a hving and operative fioufea of English law. 
It may be taken as certain that stl of the general and immemorial 
ouatoms of the realm have long sineG received judicial notice 
and application by the courts of law, and have therefore been 
transformed into case taw whbh has itg immediate soorcs in 
precedent. The ancient doctrine that the common law ol the 
realm consists of the common custom of the realm (which was 
never at the best more than an approximation to the truth), liaa 
now been iransformed into the sounder doctrine that the common 
law of Ihe realm consists of the law whieb baa beeo declared 
and created by the reported decisians ol the Huperior courts of 
justice. 
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The origin of lh& law inerclifliit. 

The stogea of deveJopmuEit of SUth Iiw. 

Tho legal fuqulrements of a valid osage. 


{o) It I, Enmi5Hm« arstiBd tJiit Caadjf'tn T, lioharU itid t]j« rawx folltwuitf 
rf aiin be juatiflei u ohui ihF CCnvcmticaRt duchnn. Thi, i, not Id. ftoatfiriti * 
Kotaft, rungn^uH ti^t mensnlile cHilODi as wnfertme ricfala an lOtaBana 
TthD fa nq to Iba onmnoj contrael. Hanco kt MUnol ki« aji riamiilB of 

m!™T..W ftnd Com- 
merca io L.. Q, B. at Cr2-&. 
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Loca] custom. 

A of local Law inffm-, 

RequirenmzitA of a ralid coitoin. 

1. ReasDiiableiiesi. 

2. ConfaTinitj with statute law. 

3. ObKiranoe as of rigtit. 

4- Immemorial sutiquitj- 

CDstom disti Tfdialled fnam prEficripticuL 
* Origin of the mis u to timo of memoTj. 

Tha General Castotn of tita Realm. 

Tdantided tij early tradltioii with the (ninnifin law. 

Must be of uELOiemorisI antiquity. 

Modern mem&iitilB uaago operates only aa coniFeiLtiDual costoin. 

Ejiixptian : t'l^KUrfe V. FolMriflr and G(>rjciunn V. Ilubatij. 

ElLfitory of the Jaw Ai to uegotioye Lnatrumreiita- 
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CfTAPTER Ifl 
legal ItlGIlTA 
^ 73. WfODgfi 

Wb bftTS seen tb&t tbs Iflw etrosists of tbe prlof'iples in record* 
imcG' witb wblcb justice i& fldniinjsteced by tb© stiits, nnd tbit 
the administration of juatke consists in tbe use ol tbs physical 
force of the state in enforeuig rights and punishing the viola* 
tion ol them. The conception of a right Is accordingly one of 
fundamental significance in legal tboory, and the purpose ol 
this chapter is lo analyse itp and to distinguish its Tanoua 
applications- Tleforo attempting to define a right, ho^eTer, it 
is nectiBaary to define two other tetme which are closely con¬ 
nected with it, namely, wrong and duty. 

A wrong is simply a wrong act—on not coatfary to the rule 
of right and justice. A synonym of it ifl injury, in its true and 
primary sense of fnjuria (that which is contrary to jua), though 
by a modem perversion of meaning this tenn has acquired the 
aacondary sense of hurm or damage (dafflBuni) whether rightful 
or wTon^ul, and whether inflicted by human agency or BPt- 
Wronga or inju rice are divisible for our present pu^oae into 
two kinds, being atther moral or legal- A moral or natural 
vfTDug is an act which is morelly or naturally wrong, being 
contrary- to the rule of natural justice, A legal wrong is an act 
which is legally wrong, being contrary to the rule of legal justice 
and ft violation of the In-w. It is an act w'hich is authoritatively 
determined to be WTong by a rule of law, and is therefore treated 
ea a wrong in and for the piirpoeea of the administration 
of justioo by the state. It may or may not be a moral wrong, 
ftud converEcly a moral wrong may or may not be a wrong in 
law. Natural and legal wrongs, like natural and legal justice, 
form intersecting circles, this discordance between law and fact 
being partly intentional and partly the result of Imperfect 
biBtaricoJ developmeativ 

In all ordinary cases the legal recognition of an act as a 
wrong mvolves the aiippreSBion or punkhment of It by the 
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physical foree of the state^ tbis bsmg the ea^ntlal purpose for 
which the judicial actioa of the state Is ordoined. We shall see 
later, however, that aiich forcible conatraiiit ia aot an InvariahlE 
or essentEal inizident, and that there are other poaaibLe forms 
of effective legal recogmtion. The e^nce of a legal wrong 
consists in its recogoitiun as wrong by the Uw^ not m the 
resulting suppression or punishment of it. A legal wrong k a 
violation of justice according ia law. 

S T4. Duties 

A duty Is an obligatory act, that is to say, is is an act the 
opposite of which would be a wrong. The commissIoD of a 
wrong is the bresch oi a duty, and tho performsnce of a duty is 
the avoidance of a wrong, A eyuonym of duty is obligation, id 
its widest sense, although in a special and lechnioul application 
the latter term denotes one particular kLnd of duty onlv, as we 
shall see later. 

Duties, like wTouga^ are of two kinds, being either moral or 
legal, A moral or natural duty m an act the opposite of which 
would be Q moral or natural wrong. A legal duty is an act the 
opposite of which would be a legal wrong. These two classes are 
partly coincident and partly diatinct, For example, in England 
there IB a legal duty not to sell or have for sale adulterated milk^ 
whether knowingly or othemiBe, and without any question of 
negligence. In so far as the duty is irrespective of knowledge 
and negligence It ui exclueiveiy a legal, not a moral duty,. On 
the other band, there is no legal duty in England to refrain frons 
offensive curiosity about one*B neighbours^ even if the satiafaction 
of it does them harm. Here there ia clearly a moral though not 
a legal duty. Finally, there is both a moral and a legal dutv 
not to steal, 

When the law reuogniaes im act as a duty, it commonly 
enforces the performance of itt or punkhes the diaregard of 
it. But this sanction of legal force is in exceptiomLl cases absent. 
A duty is legal because it Is legally recogiiised, not necessarily 
because it is legally enforced or ss actioned. There are legal 
duties of imperfect obligation, as they are called, which will be 
considered by ug at a later stage of our inquiry. 


Lkcii. KiciH's 


2C1 


I 75] 


§ 75. RllbtB 

s\ rii’ht iH an interest recognised and prolecled by a n»k ol 
rigbt (a). It is any Lnlerest, rcBpecl for which tB a duty, and the 
disrcgani of wliieb is it wrong. 

All that U right or wrong, just or unjust, is so by reason of 
its effects upon the interests of mankind (h). that is to say i 
upon the nirious eletuents of human well-being, such as life, 
tiberty, iiealth, repututlon, nod the uses of material objects. If 
any net is right or just, it is so because and in so far as it 
promottrS some form ol buman interest. li any set is wrong 
or unjust, it is because the interests of men are prejudicially 
affected by it. Conduct which has no influence upon the 
iniDrests of any one has no significanbe either in law' or moralB. 

Ererv wrong, therefore, involves some interoBt attacked by 
it, and overv duty involves some interest to which it relates, 
and for whose protection it exists. The eonverse, however, is 
not true. Every attack upon an mterest is not a wrong, either 
in faet or in law, nor is respect for every iulerest a duty, cither 
legal or natural. Many interests exist de /«cfo and not also 
lie jure; they receive no recognition or protection from any rule 
of ri"ht. The viplotion of tlretn is no wrong, and respect for 
Ihein^is no duty- For the intereste of men conflict with each 
other, and it is iin possible for all to receivo rightful recognil ion- 
The rule of justice selccte Mine for protection, and the olhem; 
ere rejected. 

The imercsts which thus receive recognition and protection 
from Ihe nilea of right are called rights. Every man who has 
a right to any thing 1ms an inteteat in it also, but he may have 
an interest without having a right. Whether his interest 
amounts to a right depends on whether there exists with respect 
to it a duty imposed upon any other perBou. In other words, 
a right ia an interest the Tiolntion of which is a wrong. 


(aS Thi» defiiiiliim of following rhenog (G«f« *J, r. B. 

D 8M tih od.) i* well Vwrvn, bUi] i) iNrrIui|«i nMHonolilr ■uecesaful in esp.om- 
in- the Wild “ fight '■ in Eunpte ItmiB, But Woie criilc* tluit S nnhi 
cnonut ho ilefined IP lEim* trf p*Tclio1ogie»! or pcOWimc facl* : nghlii 

and diltii!* sni liriKMlaaw of thn legol o^ht , ihjl « U> wy, the iwpi-rBtiTe 
itKKid of the low turned min “““»»■ ^ o“:H 

((il Tili» VlnteulfDl, le b» Btrictly cutrtcl, nmat be (|un1llied ■ refEirm'* 
to the IdtoroBt* of the lopbT -oimel*. It U onoeej^ry^o««;-or, 
tl» dieeiiwion At thw Etago by wj Envb wnalJEralFtm. 'the 
riglile of ore lonial. Ml Ie^aI. Sm S 2.1, eup™, onil ! US irt/ro. 





^2 CnAnxu 10 [| Tfi 

Uvery right corn&gpoodB to a rule of right, from ^vblch it 
pfMcedSj. ftnd it U from tkis source thut it derives its name. 
That 1 liavfl ti jighi to a living meaiiR that it m right that T 
should have that thiug. All right is the right el him for ^vhosc 
heuftfit it exists, just as ail wrong is tJie wrong of him whose< 
into-asts are afiected by it. In the words of Windsdieid (c). 

Das Eeoht iat sein Becht geworden 

Bight-S^ like wrongs and duties, are cither moral or legal. 
A moral or natiird: right la an interest recognlBed and pnjt^^cted 
by a rule of natural justice—sn interest the violation of which 
would be a moral wrong, and respect for which h a momi doty. 
A legal right, on the otjjer handj is an interest recognised and 
protected by a rule of legal justice—an interest the violation of 
which wQuid be a legal wrong done to him whose interest it is, 
and respect for which is a legal duty. Bights says 

Ihertng, " are legally protected interests 

Bentham set ths fashion stil] foUow'eS bv nianv of denying 
that there are any such things as natural rights at all. All 
rights are legal rights and tha creation of the law. Kutura! 
Iaw% imLurai rights ", he sutb (d), ‘‘ are two kinds ol fictioufi or 
metaphors, which play so great a part in books of legislation, 
that they deser^'e lo be exammofl bv themsalves. . . * Highls 
properly so called are ihe creaturea of law properly so called ^ 
real laws give rise to real rights. Kntural rights fsre the 
oreaturca of nutural law; they are a metaphor which derives Its 
origin from onoUior inolaphor.'' In many of the cultivated 
^aya Spencer ^e), critioiamg tbie opinion, there has been 
produced a confirmed and indeed eontemptuoua denial of rights. 
There are no such thinp, say they, except such as ore copferred 
by law. FoUowing Bentham, tliey rkfinu that the state is the 
originator of rights, and that apart from it there arc no rtghla."' 

A complete examination of this opinion would lead us far 
into the regions of ethical rather than juridical conceptiona, and 
would here be out of place. It la sufficient to mtikc tw^o 
observationa with respect to tlie matter. In the first place, he 
who dennas the eJLiatcnce of naturEil fighfs must bo prepared at 


frfi) Piindckt^ L. ly^rtr I^.- 

iJl THrorrj of (BikninTit.. HUdreLti'fl InUB^ Slh *3 k cn fri_Ri 

Sre TK. ‘117. 

{jt) iVinHipref of Ethiti. 
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ihb flame time to reject natuTal or frtoml dtiik^ also Eights 
and duties arc essentially correlative, jmd i£ a creditor baa no 
natuni! right to receive his debt, the debtor is under no moral 
duty to pay it to hsm. In the second place^ he who rejects 
natural must at the same time be prepared to reject 

natural n^JiL He must say with the Greet Sceptics that the 
distinction betw-eeu right and vrrong, justice and iujusticfip is 
unknoicD in the nature o! things, and a matter of hutmin 
LnslHutlon merely. If there are no rights save those whicJi Iho 
state creates, it logically foliowa that nothing is right and nothing 
is wrong KLive that which the state estahH&hc® and deedaros as 
such. If natural jubdcc is a truth and not a delusion, the Bainir^ 
must he admitted o( natural rights (fl¬ 
it la to tie notlcfd Uiat in order that an interEst dionld hecamc » 
h'gal right, it piust tibtam nal nicrely legal protECtion, but also 
Ncogmtifln The of beasts at^ to sojUs extent pmt^tfld bt 

the inasmiieli as cruo!i.y to ti^nimals ia a crimlTial offentE-* nt 

bouts ore not for this reason po!iEBt;sed of legal rigtlB, THe duty & 
humanity so enforced is noL conceived by tlm law ai a duty tfurartfr 
heastJi, but Miircly os a duty in rtiprd of tham. There ^3 no bond of 
legal obligation between mankind and tkiCBL Thfl only interest and 
the only right whioL tha Jaw rseognisea m anch a com la the interest 
and right of pociuty as a whole in thn welfare of the ammolc belong- 
Lu« to it. TTa who ill^treata a child violates a duty which he owes to 
tb^ thild, ami a right which ie vested in him. But ho who ill-tTeula 
a dog breaks no nifiirtifwTn juttm bet ween him and it, though he diS- 
regards tho obligati OH of htunone conduct which he owes to society 
or the atitc. and tha correlative right which society or the state 
pofe^i.sses- Similarly a mnn^e Ifitcrests may obuin legal protection 
Ri ogninet himself, as when dnuikFnnoiia or snicido is made a c^nmc- 
flut he bos not for this reason a logal right against himself. The 
duty to refrain troni dnankennEEB is not ccmceivEd by the law za w 
dutv owing bv a man to himwlf. bnt ai one owmg by him to the 
community. The only interest which receives logal rccognitien w that 
of the society in tha sohriety of its memliers. 

It aliDuld also bo noticod that the foregoing statempnt of the con 
ni^ction betwMn rights and human intErests ii merely a gcaeralisalion 
based upon WostFm Iceal mtEmi, and may bo found rontradictEd in 
some parts of thfl world. There i» nothing in the nature nf things to 
prtvoEit a legal system from regarding rights as inhering in aniniaLi 
or idols, and in fnvt tome F.REteiti lyrtems do regard rights os inhErmg 

ift The denial of fiatunkl Kghlv ii not rriahr&l any more by the 

reWiL-iillIon of other porfiliVfr right a in aJJiritJn to the Btnrlly legal rights which 
Bti? cfRated hv the fm eistuple, rights created by interuanoital |aw^ Or 

liy the iQicalkd Saw of public opmsoEL 
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ib idoJfl (g-), Soeh " ri^ts" aro cancppts tiisd in le^al rcajcning, 
the Dili mute e^ect oJ which in influence huiDBU conduct and aSixrL 
human iiileiisstSr The ftame ia tnie of the corporatma aggregate or 
the Continental Biiftung (fund tn which right! attach)^ which am 
not identified with human beings but whciw ** right!nltimaluly 
fitfcci the intEiTEHls of hnmaa bctng&. 

Although a legal right ia eomtnonJj accompQniod by the power 
□f instituting legal proceedings for the enforcement of it. this 
ift not invuriabiy the case, and docs not pertein to the essence 
of the cooceptloti. As we shall see, there are classes of legal 
Tighis wduch are not enforcejtble by any legal process i lor 
example, debts barred by prescription or the lapse of time. 
Just as there are imperfect Ftnd unenforceable legal duties, so 
there are impedeefc and unenforceahle legal righta. 

The qaestian hiis been debated whether rights and duties am nocei- 
&Briiy TOTi^lativer According to one view, there can he no right 
wiihont a comefiponding duty, or doty withcrat a corresponding right, 
ai3j morfi than thare can be a husband withoat a wife^ or a father 
without a child. For, ott this vIew^ e^ety duty muiit be a duty fittcard^ 
fiOEUo person or persoiu^ in whom thEmfom. a correlative right iq vested- 
Ajid convoToely every right muAt ho a right cr(;fdin#t ^nbo pej^n or 
|)erwn^p npon whom, thereforu, a correlative duty ia imposed. Ky^ery 
right or duty involreB a rijifulitw ptrit or bond of legal obligation, 
hy which two Or mure perMOa are bexifid together. There can thcrefom 
bo BO duty uuIes^ there ii aumo one to whom it is dne^ there enn he 
no right nnlcu there Is soma ouu trom whom it Ie claimed ; Hnd there 
con to no wrong njiluES thero Ls some one who Is wronged, that iq tu 
flay^ who^e right has been violated 

The opposite school diatiugnishei between fat toe and 
dutiesp the former being those which have rights currwponduig to tliEai. 
and the latter being those which have none (A). This school conutivus 
it to bo of tlio emsenoe of a right that it fthonld he veistrd in somo 
detenu inate pursaUp and bo cnlotcpahle by some form of Jcgnl pTocees 
inEilLuLod by falm. On this view. dutiEV towards the public at largo 
ar to wards indeterramate jK^rUona of the public hav* no corTolotiTo 
rights; the dntjp for exoniplo, to rulraiu from conimittiug a public 
nulsonca. 

The diapnle secins tc bo a typical example of m verbEil contiuversy, 
which like every other verbal conLro\'CTi;y iq devoid ul practical con- 
flequenoes. We may consider as a test ease th@ situation where imnteet 
hold property ou trust for ** religious purppoas This Is a gpud 
churltablo trust, even though thero is no tLEOErtained IteneficinTy; and 

((pl fnfra, ^ 111. 

(iry) This was Ihn view taken by Rir J'ohn Sulmund tTth f-.t. $ 7'2V 

Ink ^cc AuJUin, Led. 17; AllLra, f>N^r‘sr (IQ'Slu 1S3—IM. 
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th« trnsteEi atts under a duty act to us* the property for buj hut 
relig^iuiift purposes. To whom, then, is the du^ aired T If owed ta 
Hnybody it muit be aired to tbo public; at lerge, or to some indeteT- 
ffllnate portion of the public, or to Iho stato^ or to the Crown as 
ropfEGL^iitiug tha fftate. But it makes no different wbetber wo say 
ihtkt the duty k owed in one of these ways or uot owed to Bnyone^ 
Tha law in ikny erent ii de-ar^ najndy that the duty Is onlareed hy 
ihe Attorney'Generid in bis oScial capaelty as a eeiraut of the 
Crown (i). 


§ 7d, The CharMterlattcG of u Legal Right 

E^ery logul right has the five foTloH''iiig chaniulonsticai- 

(IJ It is Tested m a periun who may ba distinguished aa the 

oit'uitr of the fights the lub/rfif of iti the person entiflfid, or the 

prrsem of inhE?rrnc£» 

1|2) It avails agoinst a pardon^ upon whom lies the correlnlive 
auty. He may be distinguished as the person bounds ot as the 
Eubjcci of the duty, or as the prraon of m(?idcncc. 

(3) It obliges the person bound to on ad or omigBion in favour 

of the person entitled. This uisy be terttied the of the 

right* 

(4) The act df omission relates to some thijig (in the widest 
sense of that w'ord). whieh may be termed the ob/^cf or euhj^ci- 
ntat(rr ol the right. 

(5) Every legal right has a title, that is to but, certain fuots 
or events by reason of which the right hsks become vested in its 
owner. 

Thiia it A buys a piece of land from B, A is the gubje-r t 
or owner of the right so acquired. The persons bound by the 
correlutive dutv are persona in generab for a right of thig kind 
avnila agalnat uil the world- Tba content of the right consists 
in' non-Iuterferanee with the purchaser's eicltiaive uao of tJie 
land. The object or Eubject-Tnattcr of the right is the land. 


(ll Prer^ftanr Kaihn, who takci in iubatance the liral of the two llrfivt 

to the UH nf the woni corncUtilica " to (Iwnribc figDM and 
UuGra. Eiijhli anj duliei, be saya, an? noi concUliva becaiire *'they art? oni 
tOparAtVi hovveicr dsirt'liy iciHiccCleti^ Lhsnj^ at lIL 

of tlia aamo thing. Thcv nnr two abisolute'ty oqmratpnt iEnt^'hictiU of 
ttiL- mmt lUloji, . . , doty io d^hr'. ' A Renlwn-inriDl af 

nohfeld ’S B1 H. U K 1141 At Thit to BuglMi thf. fn.a 

tbas Hgbli and diitica a« dMomnl leg’ai t ram Lbe prcroai? tUal 

B"* duty ll A'i right il cannot be inferired liiil a dnty ia a right. 
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And ftoBlly thfl title of tlie right is the ooQveyanee hy which 
It was acquired from its former owner (fc)_ 

Every right, therefore, involvB& a tkreefald ruhitian in which 
iho owner of il stiUJcU r— 

(j) It is a right c^ciins^ some yCTMon or peraons^ 

(ii) It is a right fo some acf or omission of HtEth person or 
persona, 

(iii) It is a right o^er or to gome to which that act or 

omiasion relates. 

An ownerlesa right doea not appear to he rccogoiaed by 
English laiv (E). This is not because an ownertesa right is an 
impoBsihility^ for there would be nDthmg to prevent such a 
connept being ijscd in legal reasoning if lawyers chose to employ 
it. However, the fact k that they do not appear to do so. Yet 
although ownerless rights arc not reeogmaed. the ownership 
of a right may be merely contingent or uncertain. The owner of 
it may be a person indeterminate. He may oven be a person 
who is not yet horn, and may therefore never come into exUt- 
ence. Although every right has an ownerp it need not have a 
anil cerEola owner. Thus the fee simple of iand may be 
left by win fo a person unborn at the death of the testator. To 
whom does it belong to the meantlnia? We cannot say that it 
belongs to no one for the reasons already indicated. We must 
say that it Lk presently owned by the unborn person, but that his 
ownership is contingent on his birth. 

Who iti the owner o! a debt in the interval between the death 
of the creditor intestate and the veating of bis estate in an 


(ft) TLe lenziB Bubieeb and otil^L arv uBod by dUT^rCDt iwriL^r? io % aekhi?- 
wtiiAt uonFUBing wiL'ty of — 

(b) Tbr iubi^ B rigbt mcimB ihe nwaer it; the of a right 

mcaiu tbe tliiiiK ld rDEpcct of v/htch it eriitfl. "ttiLv ii the 
wbith bfHED hdiTB sdoptedi ’WiadKheid, t. 4D^. 

(b) The subject ut B. rij;hl meikUt Iti iubifet iDBtler (that ii la say, ita 

£>bjnrt Id thfi prvTioLiB bcd«). Tlic pbjecl of b right iht uci 

ot oraiAfiioD to wLiefa tba Qthcr piknj !« boynd (tiiBt ii to iv*. 

eonl^Dt), AuBtLo^ pp. 47, 

(c) Some writcjB diitiuguiih bttwEcn two ftiojli of sLibji>cU—atcrtivo and 
pm$Jiivo^ The activo nubjcct it tba person ejititlfid; the pa^uve 
Buhjwt b the ptroon mudjiI: Bauify-Liociintiatrie^ J7<j 

EECt. 4. 

ii) A pewiihia Eixccptioa ll In the Ols? of ihe paroon'i f|pbo Eond; herv 
tboro appBon lo bc on " BbejODce o[ ici»ia wbep » panon diei and b^toFc 
b IB n ui'teBMi IB appointed. See Mailland. Tho Corpurittioa SoJv 'io bid 
SwltcUd i¥ PP- ■Sti-S'h 
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ftdministrEito^? liomao law m suck a ca£& personified tke iiiherit- 
anirfl itself^ uflil regarded the righla contingently belonging to 
the heir ua presently vcBttd in the inheritancrB faj virtue of its 
hetitioiia personality + According to EnglisTi law befcrra the 
Judicature Act. 1973, the personal property of an intestate. In 
the iiiLervpJ between death and thu grant of letters of administra' 
tion, wflB deemed to be vested in tke Judge of the Court ol 
ProSjflte, and since tjotk the real and the perEonnl property 
of an intestate vests in the President of the Probate, Divorce 
and Admiralty Division (mli- But neitljer the Roman nor the 
English fiction is essential. There Lb no difficulty in saying that 
the estate of an intestate Ls presently owned by an ijjceffri 
pmona, namely by him who is Biihsequently appointed the 
fidiiiiiiistnAtor of it. The law, however, abhors a Eemporary 
vacuum of vcisted ouTiCTship. It prefers to regard all rights as 
presently vested In Kome determinate person, subject, if need he. 

he divested on the happening of the t'vent on which the title 
of the uontingent owner depends (w), 

CertaLn writers deHtie the chjisiit of n right with such naTTo-wnesH 
that they are fqmd ia the cuncluBion that thnns are some rigt^ts which 
have no ohjecta. Th&y consider that the otijccfc of a right mFaJiB minE 
cnaterial thing to whidh it ndate&| and it la (^rtainly ttuq that in 
thb KMC an object is act an eesential element in the conception, 
Otbem admit that n parsoii, as well as A material thing, may be the 
object of a right; aa in the csab of a hnehand^s right in respect of 
hie wife, or a fathcr'a in napect of his diildren. Bui they gtk no 
further, and conBecinentlv deny that tho right of mputation, for 
esampler person bI ILbarly, or the right of a patentee, or a 

Copyright, hoA any ohjiict at alh 

Tho tTnlh seenuB to be^ howtiver, that an object U an ef^ntiai 
ckmEnt in the idea of a right. A right withotii an object in respect 
of which it «i5tB is as imposasble aa a right without a subject to whom 
it bclDa;^i, A right is, as we hava said, a legally protected interest; 
and the^'objDrt of the right is the thing in which the owner has this 
intqrFst- It is the thing, material or immatQrial, which he disiros 
to lioep or to obtain* and which ho ia enabiod to keep or to obtain by 


mi AdminiEtratbn nf EstHes Art. T^»35. il 0, JiS (1) (nli. The mJe Tor 
pmoDa] propcTtt bt’twEcn ISYC and 1^K3 wom in moie donht. buE Sir Jdbh 
SEklmond fl iifTircgtcJ I hat aUtU prajMErty wLed Esth-er ld ihe Pnsiskdent of tho 
r^Dbale, Divorce aoil Admiraltt DiviBion. or m ihe Judges of the High Coiir? 
culWlivcd^. Real propi'rty before vested In ihf hoir. VSliorE an cKcoUEOr 
ie appointl'd all pniperty veiLa in him at iha raomEnl of Ihr. dnalh, 

in) Aa to OWnerlefiB riilhts, •« Windschfid. I. aect. 4[), n. 3. Demhuri-. 
Ptfndekfen, I. sect. 4il- 
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meana o£ Uta fillt¥ vhicb tha lnw Jnipgs^ od athtT pcrsgnL We mftj 
lIIiistmtG thu bj djiEalfyiiig chinl kindH q£ rights bj rf-TerBiice to 
thf>ir ftbjecta, 

(1) crtftfr mafrriul —In reEpqct al tbeir nutiber wid 

Tftridtj, and qf lllt:! grgikl tnnEs of l^gal ruloa rEilxLting to thma^ tltE^an 
AfB by far ibc ujo&b ImiMirtiLUC of Icgul TiieLr naLui^ Ia Loo 

familiar to require iHnstratioiL 

(2) in Tw/ieft of ontU oim pffjoji.—I h.ive a right iidt 
to be killed, and tha object of thia right is my lifa, I ha^a a right not 
[o be physTCEdy injuned or assaulted, and the object of thii right 
IB my bcxItEy health and integrity, T have a right not to be imprisoned 
sE¥e in dufi eOLlru of law; the nbiectof Lhls right U Oiy porsonal Jib^Tljh-— 
that is to AAJy my power of going wIiOpb T wilL 1 hBve a right not tfl 
be coerced or deceived into acting contrary to my dealrta or interrfets; 
tlie object of thia right Ja my ability to fulfil my daairct and protect 
and promote my intereata by my own activitieL 

(3) The af TcpHfafj^^a,—In a mmi^A repotation^ that is to 

say, in the good opinion that other peraaiu have oi blm^ he Hee eo 
intoreGt, just as he haa an interest in the money in hia pockela. In 
Euch C4i*e the ibterefit boa obtained legnl rerognition and protection 

E riglitp and in each cese lLe right ihtoIvw an object in respect of 
tvlilcb it exists. 

(4) Jiifilits in fMpffi of doititiiic TiittHomt .—Every man has an 
interest and a right in tha society, oilccLians^ and Ecenrity of hia wife 
and Ghildnni- Any person who without just cause interferes with his 
inteiEAl, BA by the Eeductinn of his wife or daughter^ or by taking away 
hia diild. La guilty ul a viulEtion of his rights. Tha wrnngdoer has 
deprived him of sometliing which wss hia, no less than ii ho had mblied 
him of his purse, 

th) Jfi^Fitj in reflpfcf of other Tn many instanras e right 

Kes OEiuLliBr right os its Bubject^mattor. I may havo a right a^'tiiist 
A, that be KbitEI transfer to Bomu right which Le now vest id m 
himself. If I contrairt with him for the sale of n piece of land to 
mer T acquire thereby a ri|^fc ogainst hirHi that he shall so net as Ln 
make me the owner of certain rigliLs tiow belonging to himwIF. By tht* 
.•xintract I arquire ii right to tlic rig.ht of ownership, and when the 
ronveyanDB Iiob been EKBCut+^d, T acquire the right of pwnuiahip ititelf. 
Similarly a pram lap of marriago vpats Lh the woman u right l.o the 
rigbls of a wife;^ but the marriaga vest* in bar ihoso right! 
thsmMflves (n). 

It is commonly a question of importancer wlieLher th& right Baqniml 
by an agrooTnent or other transaction is merely a right to a rl'-ht, ot 
IB one having something rise than another right eh Lta immediate 
ohjnct. If I buy a Ion of coal or e flock of Bheep, tha right which 1 

fnl Bee as to righta to rights^ WilMlsaheiLl^ 1, fcet. IS a (HeohlE Mi 
Ilechteni. 
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therebv acquire may b» of either of Lhese kiii<da according to circiim- 
itaoccs. 1 m^j become lortliwiai the owner ol tie cool or tbs sheep; 
lb at iA to MTp mj right moy hmVd material thing?* a* iti imniedLals and 
dlxoct objed On lie other hand^ I Tnaj ncqtkin: merely a right 
agouiAt the selUr, that he by delivery or othcmiK ahpJl moke me 
ibe owner ol tbn thingi so purchased. In thia case I acqtiLra a right 
which has, a* ita inunedLate and direct ob|ectp nothing more than 
another right; though its modiate and indirect object may bo said, 
truly enongh, to bo th* materia] thLngi purchased by mo. 

(6) lii^hta i»«T immattriQl property.—Eiamples of thes* ilte 
patent-rightSp copy rights trade-niarkSp and cnmMcrtial good-will. The 
ohject of a patent-right is an invention^ that is to eay, the ideo of a 
new piiKeaip inatmmentj. nr maniilacturB. Th& patentee haa a right 
to tho excloitvo use of this idea. Siniilarly the object of literary 
copyright ie tha form o-l literaiy expreasion produced, by the author 
oi a bock. In this he ba* a valuable inttrost by reason of the dL^ipcAi- 
tion ol the public to purchase wpi» of the book, and by the Copyright 
Xol thi6 interest bos been raised fn tha lavel of a legal right. 

(7> Bight§ to jrrrirtJ.—Finally we have to take account of rights 
vest«l in one person to the services oE Bncther: the lights, for exampto-p 
which are created by a contract between master and servautp phyaicinu 
and patientr or emplojidir and workruan-- In all such, cascs the uhjoct 
oE the right is the skill, knowledge, strongth, time, and so EoriK oi 
person, bound:. If T hire a physician^ 1 obtain thereby a right to the 
use and hmsHt of hia skill and knowledge, just as, when I hire a hoTEo, 

I acquire a right to the use and benefit q( his strength and speed, 

Or wo may wy. if we prefnt it, that the object of a right of pereoaol 
feorvicft ii the pcTJoa o-f him who is bound to render it- A roan may 
bo the sobipct-matter of rights iks well as th* subject of them. rTis 
mind and body conatituta an mstnimMit which ii cnpable oE cert™ 
nses^ j u*t u a horse or a BteomHsngin.’a hi- In a law which rijcognlses 
slavery, the man may be bought and sold, jufit bb the horw or sleam- 
engine may. But in nur own law iMs is mat bo, and the only right 
tSifli can bo acquired over a hinnan being is a temporary and limited 
Tight to the Dso of him, created by voluntary agrcEmcjit with him— 
not a permanent and general right of ownership over him. 

§ 77 . LrCfial Rights Sn a Wider Senae of the Term 
Hitherto wa have confined our atlEntiDn to legal rights in 
the strietcst and most proper nenflo. It is In thiE beuse only 
thftt we have ragnrded them an tbe lorrelatiTea of legal duties, 
nud have defined them as the iiatoresta which the law pfoteatfl 
by iinp<?siiig duties w itii respect to tlienj upon ether pen^ous [ph 


|pS Til tbtft D arrow sonae the word 


^ right is 
eJjiini-ti^hE 


by the word " clsirn, “i demaod 
T’hlft diftmgniahea it troia d right in the Hciua 
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We hii%"-e now notice tiint the term is in a ivttter 

amt lft3?er t^^l ineliule ftuy leuiiUy rectirf^nised inttrrwit 

whether it correipoDds to a legal duty or not. In this generic 
^ense a legal right mny bo dehned as any advantage or benefit 
which is in any manner eonierred upon a person by a rule of 
law. Of right& [d this sense there ora four distinet kindfi- 
These tire (1) (in tha strict senae), (2) LibETUef^ 

(3) aud {4) Immuniiie*. Each ol these hue its 

correlative, namely fl) Diifre^t (2) iVo-rijhf#, (S) Suhjeciionit 
(or IJabiUiUi), and (4) DUabiliiies. The four paLra of 
cnrrelatiTe^ may be arranged in the foUcwLtig table ^ the 
uorrelativea being obtained by reading downwarda. 


Right (jfrirto 

Liberty {not) 

1 

1 Power 

Immunity 

i^rusu) 




Duty 

No-righti 

Subjection 

DisahUity | 


Afl We ah all seCi the four concepts within each rectangle are 
intimataly related to each other^ whereas there is not the aama 
reLationahJp between the concepts m the one rectangle and the 
eoncepta in the other rectangle. Haiing already Bufficicntlv con 
gidored rights and their coirelaLite duties, we shall now deai 
briefly with the other^i 


Igj The ftQFilTSij ot richts fin ibEr widfl ScHm) fata iht fdnr pair* of carrr- 
fliiiihited in tht mbare: tablE wqv a matter of plow evo[tiLioni, rotKhbA 
itE cuSminfilko wilh ibc wprk of Hohfeld. Beg hit Fhnt/aTn^ntai Lf.^a! (.'oti. 

puhlifibEd po&tbu celdu&Lj in and irpnatlag (tntEr alia] 

fijHt pubibbed m (15i:i3) 23 V*Je L. J. tS and (tSl'O ^ Yale L, J, 710, Tlifl 
aboTE tablo is takeci frnm Hchf-?ld, with ihp ExoEptidtiA tiiat Ma '* privilege *’ 
ia her^ ca[\nd *Mjfcerty and lbs wnni '"-aoX^- a^ded ia l^racketi (Ibia wil! 
he expSaiBEd in | 73>, anj that hit " Itahllily'' la h«B called Mibjeetlnd’’ 
Kstt I 70 n. li?J): aSoo, H^ihreld did tiot divide off the ct^ht Hinwptt inio Ihr 
two roctanglea, &tr John Salmand, nj>Dn wboBc- ivork Hobfcld hnitt, did not 
a aEparala ia iba BcherOg lo Ibc eanpept df immLuuty |Lbe atiflcncE 

(jf powETK and be did nnt liave lepaitile lernijiii for ibe concepta at no-ri^bt and 
aubjcctLon.* but called boLh of thi^m liabrlitEeB. For tlw Wnrk of Salmnnd and 
the other preJsccMors ot Kcdifeld ded rDnnd, Fifty Tcara at JciH^nru Jehee "‘h 
flOitTln 60 H. L, R, fiB7 at Most of thf liteimtnrB that baa CftllcctEcl 

amund ttiE work of Hcbteld -will he fsund rerertcK] to in Hnll, ReagfiJijjj in 
JuHgpriid€nc^, ch, ll; aeq Eapficially tie tahk ahnwinp the lennLtiabgT of 
diferrnt writEra on p. m7. A clear picaentatldn oF UohiHld for (be beginner 
il Corbin, " Le^aJ Analy-sla aod TorrnLoologjf USIO-), SSJ Yalo L. Jh 1F13, 
rcpnnted in Hall, op, di. 471« Sm alio CttinpbflU, ■'Same Footnotoa to 
aalmond'a JurtipmdEnM 7 C, L. J. 3CG. An advanced trcatmfi-ni 

will b« found Id Fo«ijrek, Jural ftEJotiofu (^nd od. 1023). 
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\ 73. Liberties aod No^righte 
Just ns mv legel rights (iQ the strict seoee) sre the benefits 
which I derive Irom legal duties imposed upon other pereons, 
69 my legal liberties (sometimes called licences or privileges) 
are the benefits which I derive from the absence of legal duties 
imposed upon myaell. They are the various forms assumed by 
tbe interest which 1 have in doing as I please. They are the 
things which 1 may do without being prevented by the law. 
The sphere of my legal liberty is that sphere of activity within 
^vhich the law ia cotitent to leave me ulono. It is elear thiH. the 
term right is often used in a wide sense to include such hberty. 

I have n right (that is to say, 1 am at liberty) to do as T please 
with my own; but I have no right and am not at liberty to 
interfere witb what Is another S- 1 have a right to eiprtss my 
opinions on public nfiairs, but I have no right to publish a 
defarnatorv or seditious libel. I have a right to defend myseif 
against violence, hut I have no right to toie revenge upon him 
who has injurud me. 

The interests of unrestrained activity thus recognised and 
allowed by the law constitute a class of legal rights clearly 
distinguishable from those which we have already wnsidered 
Itights of the one class are coneemed with those things which 
other persona lo do for me; rights of the other class are 

coDccmed with those things which 1 mey do for myself. The 
former pertain to the sphere of obligation or compulsion; the 
latter to that of liberty or free will- Both are legally recog¬ 
nised intereste; both are advantages derived from tbe low by 
tba subjects of the state; but they are two distinct species of 
one genua. 

It is often said that all rights whateoevEr correspond to dutiBs; 
and hy those who are of this opinion a different eipUaation is 
neresaarilv girea of the class of rishta which wa have just considered, 
ft is said that a legal liberty is in lesUty a legal nght not to be 
interfered with by other persons in tbe eiereisa of <me‘t aetivitie*. 
ft i* alleged that the real moaning of the proposition that 1 have a 
le*al right to eipress what opinions T please, is that other persons 
are under a legal duty not to prevent me fmm eipiessLng them- 6o 
that, even in this caao the right is the correlative of a duty. Now 
thons is no donht that in most cases b legal liberty of neting is areom- 
plished by a legal right not to bo hindered jit so acting. If the law 
allows ino a sphere of lawfnl and innocent activity, it nstialiy take* 
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cars at th® ume tiine ta pmtuct thia ipbPT^ of uctiTaty from alien 
luterferencA. Bot iit sitcii a cage tber^ aro in reality two righte and 
not merely one; and tliere aiB inatancEa in wliie:!) libortiet are not 
thiu Dccompanied bj pFatecLin^ ngbu. 1 may ha.t^ m. UgaL liberty 
which inTolves no such duty ol non-^mtcrfEfcnjde inipowd on pthora. 
If a landowner gives me a licence to go upon hid land, 1 biiTo a right 
to do so, in the sense in which n right means a liberty; hut I have no 
right to do so, in the sense in which a right ceated in mo ut the 
ooiTEtlativn of a duty Imposed upon him, Thongh I baTO a liberty or 
right to go on hiH land, he an equal right or liberty to prevent 
me. The lienium hju no other oGoci than to make that lawful which 
Would otherwise be ueJawful. The light which 1 so acquire ii 
nothing ntora tkan an ojctonaton qF ihe sphere of mj rightful actirity. 
So a trustee has a right to loceho from the beneJEdanes T^mnnera- 
tion for his trouble in administering the eslalo, in the sen^ thul: in 
doing so be does no wrong. But be has no right to meive reioiinera- 
tion, iu the sense that the beneficiaries am under any duty to give it 
to him. So an atien has a right, Lu the sense of liberty, to enter 
British dominions, blit the execntive goveniiTieiq.t has an equal right. 
In the samo senso. to keep him out (r). That J have a right to destroy 
my property does not mean that it is wrong for other pereoqa to 
pmvcQt mo; it means that it is not wrong for turn eo tn deal with 
that which is my own^ That T have no right to commit tJieft does 
not mean that other pereOus may lawfully prevent me frOM com¬ 
mitting Hooh a triniE, hut that I iny^l act illegally in taking 
property which is not mine 

The correlative of A's liberty to a thing is no-rigbt 
that it shall not be done, and the correliit!v& of A's liberty not to 
do a thing is B’s no-right that it ahnll he done. No^right 
L6 a mnnufaoturEd word indJenting the absence of right ngnsJiBt 
another Id some partioiilar reapeot. To say that B hns a no- 
right ngatnsb A is nimply another way of saying that B hnf^ 
not a right ngaiiist A, just as to say that A bns a privilege 
against B is simply another way of saying that A ia not under 
a duty towards B. Thus a trespa94^r has a no-right not tn he 
forcibly eiected (i.f. hns not a right not to be forcibly ejected), 
corresponding to the occupier's liberty to eject him. Again, thn 
dW^Hb-'r of a building generuUy has a no-right not to have hi^^ 
^^iQdQws darkened or his foundations ineakensd by the buildI[l^^:^^ 

ir) iVfwiirmTje T. Tfly, [IB^l] A. _G. 27X 

Ml On ih^ dlfttEDcilnn bDlwtn.'ti libcttina and righti, Hre^ Bi'Dlham, Trnrfen, 
til. ^11; Slatcff V. Grdidm, 1 Q, B, At p. 411, Channel, J.; 

V, .Fteadp [leDti] A. G. at p. 23, p^r Cnve> J. [ Terry, Leading /'rincipMi 
of PFf^rfcEln L^f4f Bt^wd, OJ Ldir ISDt HniiftiLd. 

Fuitrliimr»laJ Lcj-nl Ctynccpiioai 3&-SCf bIba in ftJtlfile l>y thfl editor at this 
work m appear in a iorlbc^Oming Diimlisr nf tbe Laun HtBiavr^ 
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pr ext-avatians oC hk neisfebours. In abort, all caeca ol datimum 
fine irt/una (1) arc cases ot no-riglili (uj* 

It will have been noticed that in the table oi correlatives on 
page 270. the word " not '* is added in brackets after the word 
“* Ubertv "♦ This is because the correlative of 13's no-right 
that an act ahall be done is not A’s liberty to do the act but Ak 
liberty not to do it. Simihu-ly tha corcelntivo of B’s no right 
that tin act shnU not he done is As liberty nof not to do 
i.e.. A*s liberty to do it. Perhaps it would be clearer to delete 
the words " liberty (not) ” from the table of correlstiveB and to 
pul in their jdaco the word “no-duty*’. It will be seen from 
any test seutences that may he chosen that the word no-duty 
is a precise equivalent of ’‘liberty not’*, and that the words 
’’ no-duty not ’’ are a precise equivalent of ’“ Uheity 


I 79, Powers and Siib|ect1on& 

Yet enotber class of legal rights consists of those which arc 
termed powem. Evarntdes of such are tbe following: the right 
to make a will, or to alienate property; the power of sale vested 
in a mortgagee; a landlord’s right of re-entry; tbe tight to marry 
one s deceased wife's skter; the power to sue and to prosecute, 
the right to rBBcind a contract for fraud ; a power of appoinltnent, 
the ri-ht of iMuing execution on a judgmeiit; the various powers 
vested in judgca and other officials for the duo fulfilment of their 
funetiona. All these are legal rights—they are legally recog 
□iscd hitereatB—they are advantages conferred by the law— but 


S, ia-caud br HnbWd. Tl™ ti^mi by 

wu " LifcbiSitf" ia MimeUmnf ctended ai _bnn» a 

iHJifit nil Kill Lve conrtEJt. U' » no-ri^bt U Boukulh ing 

Qo-rigbli maA, it ii Mmid, ineluda e]tfiib»nLB. Tbe MiTA’er la ibfit 
SOI on™ a«nn ™ aitrniitivr 

Ln^lvirtll For iEmtUflce. Ibe lerniB iUfP . _ cold and 

•iT flU Vmll’'* or Jtriv«uvr, Ikcmiib: their trioBninE mcbl-lea ^ ^ 

■bacuci; ef Mnn-tbing il*e- ’The propoatflOP thmt A U an slwn thnl A 

U btii Ik Briciab mbiccl; in tbc one rondo of Blatumc^nl ihft Bcgalive ia inc^- 
icX aaua i*hVre«. in th« „i.l,rr it i. =»ri«BL-il w a woiJ 

thrJon! ‘ ■ i« ni=g»li«. had who lha eon«pt 

of™oViBht Bhonra lasiL-all/ »ttMk the c«n«|irt of liberty *■’[* 

liberlT ” flimplj mi-aai * no-JutT col •. It OiNsL be rt.nr.mfcrea 
tLt diir eini is the pr'*®"* chapter u lo JiitinBUiith &o fear 
lenn " ficht ”, ftluS Tor tbe lekt of clear thinhiUB It ie 

„t Ihr fo«r meeninga a «para« aeme ii* lic^ IWt^ui 

ilnty '■ ttiOJ »«ni uneoulh at Brit eicht, hut it II entely a elMr aoJ IWiruj 
lo eej that " right iBmclitnci mrao* no-duty not . 
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they nrie nghLa ol « diffarunt Bpeclas from tlje two classes tvtieh 
WB hBVe iklrcHdj? conuidfired. They resetnbJe libertie#, and diSer 
from righls ttrjeio semu, inasmuch as they base no duties egrre- 
spondiiig !□ ibetn. My right to ronta a Vlll eorrespopda Ig no 
duly in any one else. A mortgagee's power of aula is not the 
eorrektiTo of any duty imposed upon the mortgagor; though it 
is ottien^ise with his right to receive payment of the rnortgagi- 
debt, A debt is not Uie aauia thing us a right of eotion" for 
its recovery. Tile former is a right in the strict and proper 
setise, corresponding to Ihe duty of the debtor to pav: the letter 
w a legal power, corresponding to the liability ot the debtor to 
ba sued, Tliat the two arc distinct appears from the fact that 
the right of action may be destroyed (as by prescription) while 
I be debt retnams. 


It is clear, tberEfore. that a power is not the same thing 
as a rigiit of the first class, Neither is It identical with a right 
of the second class, namely, a liberty. Tlist I have a right to 
make a will does not mean that in doing so I do no ™ng. It 
does not mean that I may make a u'ill innocently; it means 
that 1 can make a wilJ effectively. That I have a right to marry 
my cousin doi B not mean that such a marriage is legaiiv innocent, 
but that it is legally valid, It is not a liberty tlmt I have, but 
a power. That a landlord has a right of re-entry on bis tenant 
doea not mean that in re-entering ha does the tenont no wrong, 
hut that by bo douig be effectively terminates the lease (a). 

A power may be defined us ability conferred upou a parson 
by tlie Jaw to niter, by his own wHI directed to that end, the 
rights, dutiea, liabilities or other legal relations, eitlier of him 
self or of other persona. T-owers am either public or private. 
The former are those which spb vested Ln a person ns an agent 


'* rambrnrd wilh . libertj u> =«rri« it: ih« ia ta 

EHlTg l|je E,KOrc:]9fl: fl-f IL li HQt JqitrlfcJT hut Ti^btfLlI Tliiin k 

1 . not lie ««. I, n,s/b. 

m bltMich pf njv DjirBGmtt] t T r^tnlrp- ■. n' iT ' ** wpin.^ 

Si, M i'i.TisS? 

ss-Ki 'afF“" 
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or inslmment of the funiUons of the state; they comprise tie 
various forms of legislstlvo, iudietal. and eseoutive authority. 
Private powers, on the other hand, ate thcKe which ere vested 
id persons to bo eseicised for their own purposes, and ^ not as 
agents of the state. Tower is either ah'dity to determine the 
legal relations of other persona, or ability to determine one’s owm_ 
The first of these—power over other persons—^is sometimeB ca le 
auffiorilj;: the second— power over oneself—is usuaUy termed 

cBpddlp (b). j . u 

The correlative of a power is a subjecdon. This word ^ here 
employed in preference to the commoner term “liability , 
because “ liability " has two other meflimigs m the law^ and 
it is not desirable lo have the same word for two or more different 
concepts fc). Subjection, in the sense in which that term is 
now being used, cormoles the presence of power vested in some- 
one 6168.% ogfllnst the person in Bubjeetiqn. It is the position 


(bl On tifl diitiiictiTO teiWMii t*™*" L 
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ol one wlic^a legal riglitfi (in the wide &eiiHe) maj be altered 
by the exerdae of a power. Examplea are tba subjection of a 
tenant to have hia kasa datcnnined by fe-eiitry% that of a tnort- 
gagor to have the property sold by the mortgagee, that of a 
jufigm^int debtor to have oiecution igsucd against him, apcl that 
of an unfaithful apousa to be diTorcod. The mcrat important 
form of subjection la that which aorreaponds to the various^ 
jicwera of action and proflOCUtioiL Such Bobjection is independ¬ 
ent pi tho question wheLher the particular action or prosecution 
will be aucceaafuh and is therefore independent of (Btty) the duty 
to pay daumges for a civil wTung. A tortfeasor is under a duty 
to pay damages for hia wrong [thie m called tortious liability ") 
and IB subject to be sped in tortj but a person who has com¬ 
mitted no tort is also subject to be sued in tort^ though in this 
case the action will fail. 

A suUjectian may be co-Incideot with a no-right: thus when 
a defaulting lenant liis goods d is trained for rent, he has 
both a no-rlgbt agamst bis landlord not to have bis goodB 
touched and a subiecticn to have them impounded and ^old 
against his will. In this technicai use of the term^ a " Bub- 
jfection *' I nay be an advantageous poaltion. Thus a person has 
a power to make a gift of his property (for by exercising the 
power he altera the legal position botn of himself and of the 
donee}; hence other persons, who may be given the property^ 
have a subjection to have it given to them. This subjcvtion is 
bench ciaLn not detrimcotal. 


§ bO. Immunities and DisabilLtfos 

TTie term right la used in a fourth sense to mean an 
immunity from the legal power of some other |>erBon. Just as 
a power la a legal ability to change legal relationsp so an 
immunity b an exemption from having a given legal relation 
chsiigcd by another. TJse right of a pt^r to be tried by lus 
pcersp for cxamplop is neither a right In the sSrict senile, nor a 
liberty, nor a power. Tt is an coemption from trial by jury— 
an immunity from the power oE the ordinary erimiufli courts. 
Immunity stands in the aajHa relation to power as liberty 
(fiotj does to right $tticio eem«u: iminutiity is exemption from 


llinirrs 
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the powet of (uiotlier in the same way aa liberty (not) ie 
essetoptioTi frcnn the right of anotber. Immunity► in short, is 

The correlative of immunity is disability (otherwise called 
inabiliW, or, more clearly though leas elegantly, no-powcr). 
Disability is simply the absence ol power. Thus the nilt Namo 
dai r/u<id non liafcef can be expressed as a disability on the part 
□i persons m general to transfer property that they do not them- 
selvea awn. 

These, then, ara the four classes of rights conferred by the 
Ittwr; right in the strict aensie, when the liiw limits the liberty 
of otherj in my beliDlf^ liberty, when the law allows to my will 
a sphere of unrestmmeii activity^ power* when the law actively 
sssists me m malting my w-ill effective: immtmity, when the law' 
denies to others a pafticular power over me. A right in the 
narrow- sense La tbut which other persona ought to do on my 
behiklf: a liberty ia that which I do innocently: a power U 
that which I caw do effectively; cm Immunity is that which 
oiher persons cannot do efleclively in respect of me. I enjoy 
my rights Ihrough the control exercised by the law over the 
nctB of others on my behalf: T use my liberties with the 
acquiesceiiee of the law; I nae my poweiTB with it* active assist¬ 
ance in mating itaelE the mstrument of my will: I use my 
i minimi ties through its refusal to ac-cord Chia active assistance 
to otber^^ 

Of the four classes the firstt conBisting of rights correlative 
to dutieSx tire by far the most important. So predommant are 
they* indeed* that we may regard them &s cons U tut log the 
principal subjeot-matter oE the law, while the others are merely 
accessory. In future, there fore. I shall use the term right in 
thifl narrow' and specific Bense, except w'hen the context indicates 
a diEercnl usage; and T shall commonly speak of the other 
forms o! righta by their speoide dtfsi gnat ions. 

Tieverdng to the table of legal correlatives in section 17* it 
will be seen that the four terms in the first roc I angle are related 
to each other in precisely the eame way as the four terma in 
Lbo second rectangle. This can be seen more clearly by con 
□ccting each set of terms by arrows* and assigning a rneaninR 
to each kind of arrowv 
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Pewj'T Immqnitv (i-e. 

na-iubjeetieii') 

Ki 

Subjertion Dij^ability 
no-p{fwitr) 


In this dia^m tbe vertiflal uttowe cono^t jural aoirelAtiyefi, 
and may be read either way as la tbe presecna of 

in anDthQr*\ Thus righl is the preEop4!e of duty in 
another and Bubjection k the preseaee of power in another. 

The diagonal arro^vs connect jural contridletones and may be 
read either way as '* k the absence of in one 

seJf ThiiB no-right is the absence of right in oneadfp and 
disabUlty k the absence of power in onesBlf. 

The horizontal arrows connect the ecntradictorios of corre 
latives and may be read either way as k the abaenee 

of in another"'. Thus liberty (not) is the absence of 

right in another, and immunity is the absence of power in 
another. 

With the aid of the arrows jmy of the eight depressions 
be meobanjcdlly defiEied in terms of three of the others. The 
broad distinction between the first set of terms and the second 
Ect k that the firat relBtea to statsu legal relatbnshlps while 
the second relates to the changing of reJationahips. 


Rkhl (ftrirfu Liberty (not) 

Knn*J (ie, ndnlaty) 


X 


r>ntT No-right 


SUMMARY 

Thu iiniiiT€ of a Wreng. 

IhTorikl and legal wrcfig?. 

The nb^Lire of a Dotyr 
Moroi and legal datieftr 
The natOT^ of a Right. 

Interests. 

Their protection by the mla of right, 
interests and rights- 
Moral and legal rights. 

The denial of moral rights. 

The com^ktiQn of riglits and duties. 
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Thft cUi^acberiftie^ of a I^nl Tight. 

1 , Pewn eDtillcd, or ownerr 

2, PitKcn b^iind. 

Zk CoBtfrQt. 

4 , Objedi or jsnbieet-JHitter. 


6. Title. 


No righlfl without owneni, 

No right* without ohjecta. 

fl. MAteriftl 


Obiocts of rights 


UuBfiB- 
2h own perooB. 

3. Bepntption. 

4. l>oinestio relotiops- 

5. Other righto. 

b. Immaterial proportj. 
7+ Service!, 


EUghtii in tlie generic fiiaMe.-A4»j benefit confer^ by the law. 
1. Rights (rintfo laf^fuJ^-corieljitt™ to Duties. 

2^ Libertio* (not)—corr^tlv* to Jfo*righU, 


5, FowfiM—correlative to SubjectioM, 

4, lntmunitia—correlative to Diflabilities, 

L Righto [tirtcio wiuii)—what otbm muit do for me- 

2. Liberties—what T ma^ do for mjielh 

3. FflwerB—whflt I MB do as againet oth&ra. 

4. IiuTiioaities—'whiit others rofliiot do in respe*^ of 
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CHAFTKR II 

THE KINDS or LEGAL EIGHTS 

§ 81. Peif^Dt and Impsi^ect Riglita 
ItiuUTH iind duticg aw of two kinde, ditiLingnl^bable jm perfect 
and impcr/ffct. A perfect right Is one H'lii£:Jii aocreapijiiirJs to n 
perfect duty; and a perfect duty is onfi which ia not merelv 
rccogniBed by the law, but cnfotccd. A duty Is enforceRble 
when an action or other legul proceeding, civiJ or criminal^ wih 
Im tor tba breach o£ it, and when judgment will executed 
against the delendaut, il need bst through the physical force of 
the state. lihilorceiifaility h the genera] rule. In all ordiimry 
cases, if tba law will recognise a right at all, it %viU not stop 
short of the lost remedy of physical compulsion agamfit him 
on whom the coirelfttive duty lies. Ought, in the mouth of the 
\av^\ commonly means Ln nlj fully developed legal 

eyatams, howftvefp there arc nghta and dutlo^ which, thougb 
undoubtedly recognfeed by the law, yet fall short of this typical 
and perfect form (a). 

Examples of sucls imperfect legal rights are certnm claims 
barred by lapse of time; claims unenforceable by set]on owing 
to i\i& absence of some special form of legally wquisite proof 
{such as a written documeut); claims against foreign states or 
sovereigns, os for interest due on foreign bonds; claimg unen- 
[nrceable by action as oxceedlug Ibc local UinLts of a court's 
jurtsdiction. euch as claims in respect of foreign land; debts 

(aj Tbftrc Lft mMHhtr tub of the Tcmi ImpErfcct duty which pcrtainB to 
^■hiea rath-er tu juriBpniduiicc, und muit b-o dijtlagrii^bed fnjm that aJoptwl 
[n the ttiit, AMlfdiU| la miny wrili'ts, ikn impcrTtHCt duty m guc of ■iirh 
A miturfi tbfit il Li not fit for eqfarfy^mBDt. hot ougbl funpcr^T to he left io 
dkB fr&B wi!J oJ him whwB dntj ll is- A perfect tiolyp oa th# alhfir tmai, 
t5 one wbfccb » aat uicriilj to pcrroFTCi hut jaay ha «oT«/i#lUd 

tc perform.^ Tbti! duty to jrivo filiTLB. to mo poor ft Imperfect; Ltiat of luvjine 
ooo i delju m perfect, Pcrfwt duiiev partiin to llte flpbcre of jniticfl; iraiicrfircl 
to tlittt fiJ henevol^nco. The rlmiuctidn u not e^wivilcnt to that kMitwem Ergsl 
dutiBi ond tboWT which sre nierc-lj^ tannkl A duly tnsy ba a pi-rfE^t dll tv of 
luilicc, ^thoWHli Ihc ictuil JcgnS ftyntim Imkt* tio hOtira of it: aod cO-nVEiV-U 
an imperfm duly af bcncToJenctS trtftj be oojmlly mmAo by law I he tllhiect of 
CompulBiun. It dci4 ant BCfiJn pofeeabtB, bowel'crT m to diidde IIie tpheft- of 
duly by A fattrd sad tiEi [um, ^ | li. jupru. ^ 
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*Iue to nn executor from the estate which ho ed ministers. In 
all tbo«e CHsea the duties aad correlative ligtite are imperfect. 
No actian will lie for their maintenftiico; yet they arc, for all 
that, legal lights and legal duties, for they receiTo recognUion 
fmm the law. The statute of limitatiotiR, for ciample, does 
not jifovide that after a (.'ertain time a debt shall become cstinct, 
but merely that no action shall thereafter be brought for Its 
recovery (b). Lapse of time, therefore, does not destroy the 
right, but merely reduces it from the rank of one which i# 
perfect to that of one which is imperfect. It remnins valid lor 
all purposes save that of auforcement (c). All these cases of 
imperfect rights arc exceptions to the maxim, libi jws ibi 
renirdium. The customary union betw^eeo the right and the 
right of action has been for soinc special reason severed, but 
ihe right aurvives. 

For wbal purposes the law will recognise eld imperfect rigbf is 
a question rehiting to the concrete detiiib ol a legnl aysteni, and 
'‘unnot he fully discussed here. We may, however, distinguish 
iha following effects as those of gneatH.-Bt importance and most 
general application. 

1 . An imperfect right may be good as a ground of defence, 
though not as a ground of setion. I cannot sue on an inform^ 
rontract, but if money b paid or properly ddivered to me in 
pursuance of it. i can euccessfully defend any claim for its 
recovery, 

2. An imperfect right ia suRicient to support any security 

thsb has been given for it, A mortgage or pledge remains 
fierfcctly valid, although the debt secured by it has ceased to 
he recoverable by action But if the debt is discharged, * 

Lustead of becoming merely imperfect, the security will disappear 
along w‘lth it- 

3 . An imperfect right may possesfl Iht capacity of becoming 
perfect. The right of action may not be non-eiisteot. but may 
be merely dormant. An informni verbal contract may hetsome 
enforceable by action, by reason of the fact that vnitteii evidence 


{(.> I,imitDtiaii Art, 1038, .. □ (1), Unt li*p« of W tww dtingaiflbe. 
Ulla la chattels ar to land: ibid., sb, 3 CS), ifls but bw i. 7 and Load 

tmtion ,4ct, 1925. «, 75. « ann 

(e) Ct. dtfcn V. n'atnH .f Co.. [IlKtEl 1 h. It. . „ , „ , i 

fd) Hfr |i. (tfl77). 4 'Th, T). 700: l.oitiJoa i Widfand B""* v, SUtfhtii. 

tlBSW] 3 Cb. ICI 
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oE It lias sUittf come mto In like maimer ptirt-payment 

or flckno^ledi^neiil will raise once rnorc to the level of a perfect 
right a debt that boa been bEurcd by the lapae of time. 

§ m. The Legal Nature of Rights against the Stale 

X g abject luay cLaiai nghlj agalast th^i no lui^g thaa nguiafrt 

aaotbL^r fliiLijcct. Ho ctn ingdtuia procttHlingg againiC thi^ far 

the dti tormina Lion and irecognitioa of tbofe righu la da^ oour^ of 
Lav^ aad ho can dnim jadgaieat in his favourp recopiining tb^ir 
uixijtlmiiM! or affardlng; to him compensation for their infringement. 
Htit tJiEre can bo no en/oTcemenf of that jndgment (e), Whnt duties 
the state recognises owing by it to it® snbjoctfl, it fnlfilfi of iU own 
free will and unconstrained good pleasure. The stTength nf tbf? law 
is none oifaer than the stTength of the state, and cnjuiat be titmod 
or used again&t the state whgee strEngtli it is. Tha rigbls o[ the 
■uhiect Bguinst the state are thexoforo icdpcriecL They obtain logal 
rBqpgnition but Ho legal eHfoiiccmcnt. 

The fact that the nlcmeiit of eularcement is thus absent in the case 
of rights against tho itatti, hag induced many writer® to deny that 
thusc am legal rights at all. But as wc have ai ready seen^ wo need 
not 80 narrowly define the term legal rightp as to molodo only thcMc 
claim® that are legally enforced. It is equally io^gtcal and more 
cnuvenieiit to include within the t^rm all those claims tiiat am legalJT 
Fcoogniaeti Ln the adnuniatratiDii qf justice- AJ] rights againslL Lhv 
■tate are uct legal, any moru than all rights agarngt private persons 
ara legal. Hut some of them are; namsly, whiizh can hs sued 

for in courts of justice, and the existence and limiit of which will 
bo judicially detennlTicd iu accordance with hied principles of law. 
redreR® or compengntion being awarded for any violation of tham. 
To hold th^ contrary, and to deny the name of legal right or duty in 
all cases in which the Stale Li the defciidanL, ie to euier apon a grave 
condict with legal and popuJar speech and thought. In tha lungnagi* 
of lawyers, as in that of laymen, a contract with the state ii 
much a source of legal rights and obligations a® is a coutrnct betwef'n 
tw& private perwnsj and the right of the bolder of consols ii as much 
H legal right m is that of a debenture holder in a public corn puny. 
It is not to the point to say that rights againsl the itnte are held at 
the stale's good plaa®nre, and am therefore not legal right* nt all: for 
aU other legal rights ara in the game position. They are legal rights 
not because the state is bound to rDCOgniBo them, hut L^auoe It doce ®o. 

Whether righla against the state can properly bo ter rued lemal 
depends g-impiy on whether Judicial proceedings in which the state i® 
ihti dofetidaiic are properly included within the adminiRtration of 
instioc. For if they an? rightly *0 included, tho priucipl™ by which 
they are povemud am true priuciplew of law, in accordance with tliP 


(r) CF, Frown PrucEHjding* 194T. ■». ill , ^5, 
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iIvfiaiiioD ol la#, and ttc ri^hu denned tij ibtic legal ptiadplei are 
true kga] righti. Tha boiuidiri^ina ol tLa admiTiistTutioti a! juitire 
has bwn traedd in a pTevioutt chaptfiT* W u tbera flaw suMciiiiit reaain 
for imiludin^ not onl? the direct enforesiment of juBtire, but aH other 
judicjai fuiicliont eTereiiEd bj courts oF jnrticSr Thia ia the ordinarj 
of the tenu, and it aefima open tii no lo^cal objeetion if). 


5 S3. PosItlTB and Ne^^atJve Hl^hts 


In respoct of their contents, rights arc of two 'kind^, being 
eitbcr po^itiFo or A positive right corresponds lo b 

positive duivp and is a right that he on whom the duty lies 
shah do some positive act on behait of the person ealitled. A 
aegalive right camfSpoiids to a aegfltive duty, and is a right 
llittt the person bDiind shall refrain from some act which would 
operate to the prejudice of the person entitled. ’Ihe former is 
a right to be positively benefited; the kttor is merely a right not 
to be haniiod. Tlio former is a right to receive something more 
than one alroadv has, such as tny right to the money in the 
pocket of mv deb lor; the latter is a right to retain what one 
already has, such as my right to the money in my pocket. 

The distinction is one oE practical importance. It Ib much 
cEisier. ae well as much more necessary, for the law lo prevent 
the indiction of harm than to enforce psjsitive benefioenee. 
Therefore while liability for hurtful acts of eommiBaion is the 
gonerai mJe^ liability for acts of omission Is the eiception 
GenErally speakipgK nil men are bound to refrain from all kinds 
of positive harm, while only some men are bound in &ome ways 
iictlveiy to confer bennhts on otlierB. No one is entitled to do 
another any mnnner of hurt^ save with special ground of iuatificA- 
lion; but no one Is bound to do another any manner of good save 
on special grounds of ohligatiom Every man has a right against 
every man that the present po&ition of things shall not be inter¬ 
fered with to his detriment; whilst it is only in particular cases 
and for special reasons that any man has a right against any man 
that the present position shall be altered for his advantoge. 
I huve a right against every one not to be pushed into the watery 
if I have a right at all bo be pulled out, it is only on spedal 
grounda against dotermihate individoalfl. 


if) As* to riRblB agaimt Ibc itml*, tnee Rfown, Afiijitnain T?iMre ojf l*d4s 

Cftn^fibeSL '' &dem Fooiantiaa to Srimnad a JnriBpmdtniie t 7 C. Li, J. 

line m\ 
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S iS4. RJghta In R<am aad Rights iti PorsoFiain 

The dlstinoUou betwecD rights fit ftfni fiDd in personam is 
^lodely coaneeted hul not identical vdih thfit between tiegnUve 
and positive ri^ht^. It is based on a di^erence in the Incidence 
of the correlative dutiea, A right in rcuif sometimes caUe^i a 
real rights corresponds to a duty imposed upon peCEons in general i 
a right m p&T^onam, eometiines rolled a personal right, eorre- 
Bponds tcJ a duty imposed upon determinote Individuals (^), A 
right I a ri?r?i is available against the world at large; a right in 
pcTEonaTH is availahla only against particular persaus. The 
distinction la one of great prominertee in the laWp and we may 
take the follovring as illustmtious of it. My nght bo the peace- 
able occupation ol my farm ifl in rem, for all the world is under 
a duty towards me not to mterlera with it. But if I grant a 
lease of the farm to a tenant^ my right to receive the rent from 
him is il) prr-sonam, for it avails exclusively against the tenant 
himself. For the same reason my right to the possession and 
use of the money in my purse 13 in refn i hut my right to receive 
money from eomo one who owes it to me ia in perEcnam. I 
a right in T^ni against ever^- one not to be deprived of my liberty 
or my reputation; I have a right m pcriortunr to receive com 
peosation from any individual perspn who haa imprisoned or 
d^^fnmed mCr I have a right in rem to the use and occupation of 
my own house; I have a right in pervonam to recolva accommoda¬ 
tion at an mu. 

A right m then, is on interoat protected againsL the 

wortd at large; a right in p^r$onam is an interest protected solely 


(ffl Atthtragh ihff tpjTBi '* ml ri^tti.nd ” waoDal tl§bt “ ilm la* 
oimbnoTM than tcmii " in Ttm" tnii -right in ptrsonam lHh uBt 

€i( the term " p^rw)iiil rigbl " in this meaning tj ap^ to tb« objecitiHi that 
it cniatea an Rmbignily, liar " penuHin] rigtU II nEsC opposed to "" proprietiLTy 
rightnn^ ihi- mri-ning ia then di^iibrpnt 5 6fl)* ni&™ ^Bxjble 

IhOglingsi of th« Gcrmnlifl cnmblfifl ibem to diftUogiii&li belwDirp 

lu DppoieJ to dingUch^ RerhU or rights in rrm) ikoif pfrionfarrciitt 
iM oppoieil to or proprietary rightHk ]>?raburg, 

1. ir^L a- 1+ KoeSiUrekii /urml 201, jJllg- 

g&BtB tlie tenm “ palflriKEd and " unpolurizcdJar right# in p^nonnwi onii 
rn Tcnl rcftpwtivEly. 

Prtjf. F. H. Lji-5v^iqii in f^r Marlin Wolff fTubLagan, lCliJ+ 

rirguDS ihnt righlB in rrm da not OOrrelaEf with duliefl. Thisy howPTPj^ ilot-i atU 
iVpTeH?nl Efigliih Liw^ aimpoin! IhiU X pmmi&e^ Y £5 in return tar Y*m pTomis^ 
□nt to tn^BpojHa an X# land. X'l ptniniEo 14 void, becaUBG of of conHldcrt- 

tuon: aatl thsr masoiL why th^jr tB aa eanBidtratbu la 'brauE? V il llrrJIlh 
nader a duty (ogrrofl ponding tn X's right iij t»l ki treapasa on X'l luruJ. ' 
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against determinate individual^- The diEtinction is dearly ODt? 
of imporiauce- The law confers upon me a greater Ddvjmtage 
in proteetiing mj interests against all persons than in protecting 
ttem only against one or two. The right of a patenteen who has 
a monopoly oA Bgaimt all the world, Lb much more valuable than 
the right of him who purchases tha gDodwiH of a buEinesa and 
is protected only against the competition ol hJs vendor If I 
buy a cbcittej, iL is an important question whether my interest 
in it IB forthvritb protected against every onCt or only ag&Lust 
him who sells it to me, Tlie main purpose of moTtgagea and 
other forms of real security is to supplement the imperfections 
of a personal right by the superior advantages inherent in a right 
of the other class, Furtherenore, these two kinds of rights ore 
Dceessaiily very JifTereot in respect of the modes of their creation 
and cjctinctioEL The indeterminate incidence of the duty which 
corrtisponda to a right ifl rcfu, renderB impossible many modes 
□f denting with it which are of irnportaacc in the case of rights 
in prrjDTiaiTl, 

Hobfcld argued that every pj-called right in rtm Is in truth nnt 
one isalattid right but cithi^T n large bundle of fimdaineiatally si mil nr, 
yot Acpurata^ rights srailing refipectively agnin^ each of a large and 
indcGuit^ cEafia of pereons, or else one right out of such s buodlu. 
Every right, in his correlates only with a ringle inciaubont 

iipcju a single person t s ringla right cntinot corrolpte with mEmy 
duties {^1- The point, howevpr, BeontH to be a rerbikl one, devoid nf 
piacticd importance. Even if Hnhlrid^s view be adopted as a mstber 
of strict analysitr it Is atill conveu tent te speak of a right in 
oA torrolatiog wfth a Isrga number of duties^ and this tertninology 
will continue Uy Ese used in thew pages. 

The distinction between righli in rrm and in piTJonam Ls cEosely 
canncctLd with that between negative Hnd pcsltiva rights. Almost aU 
rigbls in T«rn are negative, and Tnost rights in ptf^smam are preitive, 
though in n Few oxecptionsl cases they are negative. It is nut di:KcuIt 
to see the reason for this gEneml iioliiciileTiiCe. A right ia rem^ DTaitalilt 
against a]l other pervons, can Ibo in general nothing mom than a right 
to be left aloDD by thmse persons^ a right to their passive non- 
iiiterlerance, Xo perfcon is in general given a legal right to the active 
ofislitancn of all th* world. The chief exception is in the case of the 
tlattff which may have s right tliat is both positive! and ia rew, ns 
for instance, a right that all persons should pay ta^cs or send in 


lAj Kobfrld, Fhndiamrnfjl Ugaf fTortccpIiaiw (im> SI E.; cf. Cflnipb**ll 
ID 7 C. L, J.t at SLLl-ia. 
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ceiUiUs On tile Otli^r kdJid alldOfit ali right:§ jir@ 

positim 

Thff merely pasisiTe doty of noTi'inte^rfeTencep whun It aL aU* 

usUiiilly Liudi all pc/sonA in rn mtn rm There are, hawerer, eiccep^ 
tinnal cnxs in whirh this ii not so. Tbef« exceptional rigbta which 
are both negative and rn pmonttfii are iiEtiallT Lha prod act of «ome 
agreement by whleli soine partiE:ii:lar individnal haa doprivEHl himteJl 
of a liberty which is common to nil other ThoE all trad€ 4 ^ 

men may lawfully compnta with each other in the ordinary wav of 
buflinefis, eTep though the result of this camptititioa ia the niLo of 
the weaker competitors. But in Eolllng to imothpr the: goodwill of my 
blisluota I 10 ay lawfully deprive myself ol this ILberty by an exprass 
Bgreeme-nt with the poTchaaer to that cffEct. Tie thcri’by arquire* 
against me a ri|:ht of eiemptino from competitiouH and this right is 
both in pcTioa-aTTL- and neEatiT?e. It ifi a moiLnpoljp protected, not 
against the world nL larga, hut against a detemiiniite mdivldLial. 

In defining a right m rewi us cue availing against the world at largop 
it La not meant that the incidence of tho oorralatiTo dnty is absolnklj 
nniworsaJ, hut mErEly that tho doty LindA persons in generah and 
that, if any one Lh not botind his i^ase ifi excoplioiiRl. Similarly a 
right I a pefxoflom is not one available againot a siuglE puracin only, hut 
one available again&t one or more dcfflmLifuiff indivLdualjk The right 
of the cToditor of a firm is in perjonnm, though the debt may Lm duo 
from aay nujubcr of partners. Even oe *0 oxplaioBd. howevftf, it 
can scaicoly be denied ihatj if intended as an exhaustive rlassifioa^ 
tion of nU poasibla co^es, tho distiuctiop between Hghta m rent and in 
p^rjoncraL^hetwEET! duties of gcnt^ral and ol determinate inoideuce^is 
logically defectito. It rakes no acconut of Iho possi fail Ely of a thiril 
arid intojiuedtato olase. Why vhnuld there not he righto available 
against particular d asses of pcifiona, na opposed bolh to the whole 
community and to peraons individually detErminMp for axampleK a 
right avaiLablo only against aTicnsI An axaininationp howover, of the 
contimifi of any actual legal ^Etem will itvoai the fact that dutici 
of this EnggesitEd description either do not exlat. at all^ ur nro so 
exceptional that we are juatiliod in eiassing them OS nUomatoua. As 
a clafisLfioiktioTi^ LherEforL% of the rightfi whirh actually obtain Ipgal 


It) it may pnaaibly be argued that tho rights of the itat^r iaEtanCfeJ above 
are not la r^m hfcause of anutbET peiiijiBite of nghts in rtm. It cnay bo sfliil 
rbar a right m rrm mUJit not oaij avail ngaimt pcfBona geUormlJr but also 
have a imclE aubject■ malter, not vftryinjf with eanh ttiffcnnit Vnson of 
nmiduDCE If an, the right of Lbo stale te receji^ inrema U% ie not in rnn. 
bflcauae Lhe subject-mstt^ir, Uttmely tlio amount pavable, vaFiOft w'lLh rflob tax¬ 
payer. Hdwev^ the argimiEut woulJ handy apply lo a pel b tax of a on if arm 
sum. or thr duty mcumlirnt upon perBous gent-rmtlT to aosTivcr ihn aaoie 
quEstiuoB m the CEoaua. The quEstiQU, however wa atuwer it. Im unirnnortaxit: 
no Ici-al OTMeqniLQce turns oa abEtllrr we regard the ataiC-B riohl in thw 
^Sea as la r™ or m pfiWOnam, Other poMihlc pesiSiTE rii-hti in rcm are 
icEtaaccd hj Profetsor CampbEll, 0940) t C. L. J , at ^13-14 
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recognition, tL^ duiineilotii betw60n right■ in rtm and in perstmam 
mnj be accepted u valid. 

The toms Tight in rem (or in r*?) and right in p^rsomm are 
deriTetl from tlie oommeat-atorg on the oItII and c-anon law (It). 
Literuliy interpreted, juM in rent meana n right against ot in 
respect of a thing, jui in person am a right ngamst or m respecl 
of a person. In truth, ho^vever, everj^ right b nt the triune tinn* 
one in respect of thing, namely, its objet't, and iigainst 

some person, namely the person bounds In other words, e'Fory 
right involves, not only n rtfal^ hut also a perional relation- Yet, 
although these two relations are necessarily co-existeatT Ihetr 
relative prominency and importance are not always the same. 
In real right& it is the reel relaiion that stands in the foreiront 
of thy juridical conception; such riglit.0 are emphatically and 
eonspicuQualj tn Tn personal rightst on the other hand, 

it is the personal relation that forms the predominant factor in 
the conception; such righl^ arc bclore all things in p^raonairi. 

For this dlfftranca thcr? is merre lliaa oni^ reason. In the Gnst 
place, the right in rvin is a tclaticn between the owner nnd a TSgae 
multitudfl of persons, nc ono of vrhom li dlstingaLshed from any niher; 
whilo a right in perMnam is a dehnita relation between dpterminate 


AEtllO'Dj'li the tcHBis arti not faErcd in tha Ofiginml sonreeg cf tha rivil 
Eaw^ ihi difitinEiinn thfri^bj cxpmg&Gil TBcelveil adDqoale rccD^Ltmn tram tka 
Rom Bin lawrrrB. Thry drew a broad hue of dcmajcmliDO betwv^a dianrimnim 
on ihc Doe Bids a-nil ol^Ji^aEto on the oLliE'rT the former inrlmSiPg Hghifi m r™. 
and ibe latter ri^bte in pcrjaniim, Oattiinmin la the rplasioa bt-Eween the 
owner of a rijfhl tw rem 111(f) und I he n|»ht so veat 4 <d in hrtii. Obb'ijritio 

is the fcEatioa betw«:u the ownEr of a right in pefianum [creditow) nnA the 
ncTMn on whom the rorrelativo diuy liw. OL^iffnfra, 10 othej- wards, is the 
le^at boDil by which I wo or mans dElermioatB cndividtmls an: bound w-triher. 
Onr tnodem English obligation is no Longer oon€Ded to this, for It is fn^qnentlv 
fiptilted to DOy dabj^ whEther the daij carrosponds to a tesI or to a pcFBonsI 
righf. Te is to be noticed, bowErrer, LhaL botti doHMUttEfli! and afr/fgafiD niv 
by the Itomaas to the sphere of whath in the liaEOeadiag pari ot this 


cbapEcr, w'c term proprietary ri^lLl.B. 



ftpututlon, for oampla^ Talli neilhrr within ephen]: of daminrum oor 
w^llbin that at obEigoEio, Tho distinct!oil betwoco rights in rem and iw 
psrfaFiam, oq the otbsr httCld, It lubjisct lo no nuch timitalioci. 

Tbs termfli /«! I'a rrflt and juf iti personam are dcrivod from the Itoman 
tenoB octio in rffli and ScEio in partonam. An nctio in rem was an actiim 
for the reeovrfy af daminiiim^ one in which tfas plain tiff cEaimed that a errtain 
Ibin^ belonged 10 him and on^bt In hr rcsEored or niveo np tn him^ An offih 
in pEMiiKjem was one far the oafaimment of sn aoJi^ofin; one jn which the 
plaintifT oLaimed the payment nf motley. Lhs porformanes of a cnntTact, or the 
prot^tion of enme athnr porBoEial right VoetE^d to faim as against the drfeodant 
(f]ajl9jt TV. tlL Natorally enon^h, the ri^ht protected by an ocfi'n in rem caioR 
tn bo cal tEd /us in rrm, aotl a right pfotecied hy an aiilih in jH^r^HnUrn^ ju* 
m ptnonAm. 
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individuAk, and the <l^^llaib?I|f«s of thia pErsomal tslatxon rat«CA it into 
prominn3ic& Secon-dly, the wum m- title of a in retn i* 

commonlT la be found in the rharMtur of tht tual while a 

right in p^r^DFiajA generallj dEriTn its oripn from thr permstml 
relation. In otlier words, if the law conlenfr upon me a J-igbt in ttm. 
it is commonly heenuse I -Btand in some speda] Telation to ths tlimg 
wkich ii lha abjEct of the riglit. If^ on the i^ntrarTp it confers od 
rno a TiRht in prrji^ana^ it ii dommonly bocatise T sLaad in bditip' 
Ipedal relation to the pereon who is the subject ol the -correlatiTe duty. 
II 1 hare a right m r™ in a material object, it is hecanse I made 
It, or found lE^ or first acquired poBSession ol it, or bccaust hy tmnafer 
or otherwise T have taken the place of some one who did onginaUy 
stand in some anch Telation to it. But if I have a right in permnam 
to receLie mnney from nnotherp it Is commonly hfCAU&e T have made a 
contract with him, or have ccinie in some other manner ta itand in a 
special relation to him. 


The rammoneat and moat important kiiid oE jua in pertoTiani 
ia that which has been termed by the civilians and caBOniats 
jua od Tfffli.. 1 have a jvs ad Ten when I have a right that aome 
other right shall be transferred to me or otherwise vested in me, 
Jua ad Ten is a right to a right* We have already aeen, in the 
previoufl chapter, that it ia possible for one right to be in this 
way the subject-matter ol another, A debt, a contract to assign 
property, and a protniee of marriage, are eiamples of this. It is 
clear that such a right to a right must be in all cases in ptfienam. 
The right which is to be transfeired, however-^the subjeet- 
matter of the /w* ad rflu^msy be either in rem or in pereonum, 
though it is more commonly in rfim. T may agree to assign or 
mortgage a debt or the benefit of a contract, no less than lands 
or ehattels. An agreement to as9',gn a chattel creates a j7« ad 
jua in ('em t on agreement to Eissign a debt or a contract creates 
ft jus ad jua in pertanam (J), 

Tlie distinetion between rights in rem and in personam 
apphes not only to rights in the strict sense, but also 
to liberties, powers and immunities. Thus freedom of speech is, 
within its limits, a liberty in rcfM, while a licence to wait over 
fliB land of a particular landowner is a libortv in persenawj. The 
fftjwer to tniite a eontr&ctual offer is a power in rem, while the 
ptower to accept un oSer made, and thus to create a contract. Is 


if) Bsnie Wnlara irrsl jui m petionam anti jin cJ nm BwionsujDui 
tt^rnis. II fjcUer. hpWETcr to iiae (ht lalLer in ■ nonowcT «eMe, a, 

Itifloiiing lucrely on» ||)Oced 6, altbouih IbDEt ioimrlant nf iun 
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A m perAfiiiai«+ iiYmliiig only against the pemgon who hus 

made tbe oGfer. 

I 85. FFopdetary and Pfirsonal Fights 

Another importimt diAtinction is that between proprietiify and 
peraoDul rights. The aggregate of a man's proprietary rights 
coni^tituteH hia ewtaU^ his or hia ptt^p^riy m one of the 

many abuses of that moat equivocal of terms, German 

jurispnidenoc la superior to our own in possessing a distinct 
technical term for this aggregate of proprietary rights^ namely# 
the rights themselves being VermagtnMrechin. The 
French speak in the same fashion of avait or pafrimo/nfi- The 
sum total of a nmn's personal rights, on tha other hand^ con- 
atifcuLea his tleltui or personal condltlnn^ as opposed to his estate. 
II he owTts land, or ehattela, or patent rCgiita, or the goodw’^LIl 
of a business, nr shares in a eompanj, nr if debts are owing to 
him, all these rights pertain to bis estate. But If be is a tree 
man and a citizen, a husband and a father^ the rights which he 
has as such pertain tci his status or standing in the law. 

Wbat, then, is the essential nature of this distinction? It 
lies in the fact that proprietary rights are rafMii&Ee, and personal 
rights ore not. The former are those which are worth money: 
the latter arc those (hat at© worth noiia. The former are the 
elements of a man’s ifeaNh; the latter are merely ©lementa in 
his (m). 

It makes no difference in this respect whether a right la 
Jus in reM or jug in pmoiiftfn* Bights of either sort are pro- 
priclarVp and make up the estate of the possessor if they arc 
of economic value. Thus my right to the money in my pochet 
is proprietary ; but not less so is my right to the money which 
I have in Ui© bank. Stock in the funds is part of a man’s 

fw) AhTBTiB, BecL 55: Toul Iej biuni, Mit m Edl^ttii^lDEl, toit 

iaiM:e^|il;ibl«i ealim^A ea argEct fTCminE ^uiTiiLieiit Cpar KslinlMlia i-X 

©ODJDiiinifclio [wrcnniiTiii) i^turUaiai ^ uhu penuinqe, famnuit boq Eirair cm 
saa pnttinioine. , , . 

B»it4ry-1^cftntiDerie, Det icci. 2: Lo patnraoinn ceI un EEaeitiljlc 

de drolti ni di <rbargei ippn5tiibk--i ea j 

Dtsnjbilrg, Ptind^kU’n, 1. *wt. VetmBficll lit die defiiDiiiiLbeit dfix 

GEldTt'Ttbcn Bcchtc einsT Fetiao. 

WindwrliEid, 1. sect, 43, Mt*: Verrn6^cDir«bte sind die EtxhXi rao 
wirtbachAfllicbelTi Witflh, , « * , 

Eee. ElLho Id *AmH rffcct 6*Vigny, iecU and Factlla^ InMh- 

tufitfnen, IL si'cL 
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estate, just as much as laud aud hausea; and a Yaluable cootroct, 
just EE much Ekfi B. vaJuablc cbattel. On the other hand^ a man's 
rights of personat liberty, and of reputation, and of freedom 
frofii bodily harm, are persoiml, not proprktaTy. They eoncem 
his wGlfamj not his wealth; they are juridical mcralj, not also 
eoOiiDmlc. So, alijo> with the rights of a husband and father 
wdth respect tp his wife and children. Eights such aa these 
pertain to his legal status, not his legal estate. If we go uoUide 
the sphere pf private into that of public law, we find the list of 
petBOnol rights greatly increased. Citizenship, honours, dignities^ 
and official position (a) in all li& innumerable forms, pertain to 
the law of Btfttua+ not to that of property (o). 

It may \m thought that prapriGCary nghu shoald be dehned ai 
those which b.t^ LraiuLFeTablfr, rather than oa those which are vidnable- 
As to this, it Aeema dsAr that all transferable rights a.rB &1 sq propiic- 
tarj; for if they can be tranfiferred^ they can be scld^ and ate thoje- 
fore wcrth money, hot it in not equally tnia that all propriatary 
rights are transferable, ropiilar speech does not, and legal theoiy 
noed Hot, deny the name of property fco n valaoiile right, nierclT 
because it is not transferable. A pensioD niay be in alienable^ hut 
it must ba countedi fo>r all that, as wealth or property. Debts were 
originally incapable el asEignmeut; but even then they were elements 
of the cradi tor's estate. A married wnnian may bo on able to iJienate 
her estate; but it is an estate none the less. The troo teat of a pri^ 
prietary right ia not whether it can L* aLLenAted^ but whether U is 
equivalent to money; and it may be eqaivalent to money^ though Lt 
eannot be sold for a price. A right to receive money or somethijig 
which can itself be turned into money, k a proprietary right, and is 
to he rodconed in the poasefiSor'a fistatCT laven though innljenahk. 

With respect to thd dittinctioji between proprietary and pei^cna] 
righLi there are th# following supplementary oWrvaUotis to be 
made— 


[n) In t]ie pa^jt, bowrver public offiM ™ reganiad as a farm of propertv, 
to he boughl and sold hks other prapeny: see Hohlewarth, //. K L I 43 ? ft * 
'Servant and Hli Fsy" (ISWSl, 61 L O U 210 

at 341 ) ff, J n a. 


(o) For ft criricum ai the above icuoutit see Cainpbcn in (16401 7 C Li J 
ftt arguing that perionaJ rights also are of econocnic vmlak Thou oh 

Lhi^ IS tri*^. Il mav perhaps he ^wered that the Kooemic vaEce of peimonal 
rmhts oqnsist m ihe fact that they nfford an oppartunity for ibe acdalxft(c.ii 
Of pnranetary n^htB; they irr not of mocHmc faluc in themaElvea. ProfeDimr 
Campfieil hfti kindly wntlen to the editor to aftj that ho accepts thle auawer 
to hiE critic l^Ip ^ * 

6i Ihir diffcrentifcMDTj “‘‘“iSS- «« “"d WiitJaiid. ffjor, of 
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1, The dl^tiDirticpii ii not ran fined to rigkta in the itriet bat 

Le eqa^llj tLp|ilieiibtle to other ddfaca of nghle also. A penos^i astaUi 
ti. inacle np not mrrtilj of hiB ToluayB oUima against qthei- peTsonSp 
hat of ELidi of bift Iibertiea^ powon and imiuTLuiitipa. nii. are eitJurr tbIo- 
able in theniHlvos or are ac«&e«oiy to other rights ^hicii are ralnabJo. 
A landlord's richt ^^i.e.p powsr) of re^tiy is pioprietaiy^ no less ihaii 
hifl right to the rant; and a mortgagooV right (i.e., power) of salOp no 
lesa than the debt feoiiraiL A general povcr of appouitinont i* pro- 
prieUrj, hut the power of makiiij: a will nr a eotitroct U personal 

2- The distinctiDn bKtween personal and proprietarj^ rlgrhte has ite 
cnqntei^art in that hetwccia personal and proprietary dntioSp no-righta, 
subjections and disabiliticiL The latter relate to a person's ^Ute, and 
{generally tpenkiiis) diminish the valuia of iL They repic^nt a Io«h 
of money, jnst as a proprietary right representE the acquiEitioii of Lt- 
A]] DthcTE are perrona]. The duty of fnIfilUng a contract for tha 
purchase of goods lb proprietary^ but tho duty of fulfilling a contract 
to marr]? is personah A liahility to be Eued for a debt Ls proprietaryp 
but a liahility to be prosecutFd Fur a crime is pcrrsonAl^ estorpt to the 
Diteot that it may be punishable by fine, 

5. A [though the term eGtats includia only rights {in the generic 
Henseh Eofin Etatus mcludEB not only rights, but also dutl^, 
no-rightSp Eubjectiuns and diaabilitica. A minor's contractual dis¬ 
abilities are part uf his status^ though a man^s debts are nat part 
of his estate. 

4. The ifou? e/ pmem and fAr la\r of things. Certain of tho 
Romcin lawyers, for exampio Cfaiiis, divided ihe who!# of the anb- 
s^tantive law into two parts^ which they distingaiMhi-d m ju» ud 

pcrioUiiM pfriinti and jum quod ad rtM ptriinrt^ torma which are com¬ 
monly transhted aa tlm law of porsobs and the law of thiugs. There 
haa bteii muck diacuaaion qe to the procLsp significance of this distinc¬ 
tion,. and it ia possible that it wbb boBed on no clsar and conskstent 
Jogical analysis at fiJl. Any mlpr^uata investigation of the matter 
would hero bo out of place, but it ia suggested that the true basiB of 
th& dlrisjon is the distinction between personal and proprietary rights, 
between status and property. The yus ad rrr perftnrf is the law 
of property^ Lhn bw of proprietary rights; tho ju;p quod ud pmonoM 
pftHjifi is tbo law of atatus, the law of porsonal righta, ao far ai such 
rights retjuiro Beparato cojiiideration, itiEtead of being dealt with in 
fonnection with those poftinni of tho law of property tn which thev 
ara immediately rotated (p). 

It is ao imfDrtunatc eircuniaLance that the t&rm slalun Lh 
uflcd In a cDimiilcrjiblo vatieby of tlifferont senses Of these we 
mny dJstkiguiab the follotiing;— 


IJI) See tlaYieiiy, 5 G!J. 
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(a) Legal cmdithn of aai/ kind, wJteihEt pereonul or pro- 

pnciartf. This is the moat comprehensive use of the 
term. A imm^s status 'm this sensie mcludee his whole 
position in the Low—the sum total of his Ie^eJ ri^hta^ 
duties, liabilities, or other legal reiations, whether pro¬ 
prietary or penionah or any partlouJar group of them 
separately eonsidkrreil- Thus we may speak of the atatui^ 
of a Landowner^ of a tnisteej ot on a^cecuLor, of a solicitor^ 
and ao on. It is much more co mm on however^ to conHnfl 
tlie term in question Lo some purtieulaf description 
of legal condition—some purtieular kind of status 
in ibis wide sense. Hence the other and Epeeiiic mean- 
inga of the term. 

(b) Peraciwf eondiiion; lhat is to Bay* a man's legal 

condition, only so far as bis pei^omiL rights and burdens 
are concerned, to the exclusion of his proprietary rela¬ 
tions. It is in this sense that we have hitherto used the 
term. A person's Etatus^ in thb? Beuso^ is mode up of 
smaller groups of personal rights and their correlative 
burdensT and each of tliese constituent groups is itself 
also called a status. Thus the same person may have at 
the same time the status of a free mnOt of a citizen, 
of a husband, of a father, and so on. So we speak of 
the status of a wife, meaning all the personal beneSta 
and burdens of which main age is the legal source and 
title in a woman. In the same way we speak of ibe 
atstus of an alien, a lunatic, or an infant; but not nf 
a landowner or a trustee* 

(e) Personal rapacities and tncupacitUt^ as Opposed to tha 
other elements ol personal status. By certain w^rifora 
the term stains is applied not to the whole sphere of 
personal condition, but only to one part of it, namely 
that which relates to personal eapaoity and incapao- 
ity (ig). The law of itatus in this senBo would include 
the rules oa to the contractual capaciLies and incapacities 
of married woniicn, hut not the perianal rights end 
duties existing belw^een her and her husband. 

{ijj Rer Dicey. Cmfiict nf Lsirt [Gth cd. 4^. Eefi bIh, h in 

cMpockicfl, anttt I 71^* 
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(d) CompulsoTy cm opposed to cu^ndtfiiliondEl p^ucnal candifi^^n. 
Status IB uB«d by sDm<^ wrken; to signify u man's 
persoiml tegol condition, so far auJy aa U Ib impoeod 
u[Kin biTii by the law without his own consentp as 
oppoi^d to Lbe cDuditioDi which ise has tict^uired for liim- 
self by agreement. Tlie position oE ii alave is a matter 
of statusp the position of a free ser^'ant is el mutter of 
contraet, iMnrrioge creatte a status in tbia sensOp for 
although it is entered into by ^‘ay of eoosent, it cannot 
he lUssoKved in that way, and the logo] condition created 
by it lb determined hy the law% and cannot be modiEted 
by the agreemerit of the partLes. A bnslneBs partuerahip+ 
on the other hand, pertains to the law of contmct+ onrl 
not to that of status. It is with this in mind that a 
learned writer has defined status as a special condition 
of a continuDus and institutional naturSj, differing from 
the legal position of the normal person, which is ouu- 
ferred by law and not purely by the act of the parties, 
whenever a person occupies a poflition of which the 
creation, continuance or rellnquiahmenl and the incideuts 
are a matter of atifficient sooSal or public coiicern (r). 
This definition, however^ supposos a GDme^vbat pEouliar 
meaning of the phrase " aormnl perHon*'i cilLi£enslilp 
is a status; yet normal persons in n country ore citizens 
of that country. 

I 86. Bights in re propria and Rights In re allena 

Uighta may be divided into two kinds, distinguished by the 
civ LI Ians as jura in re propria and jura in re dlirna. The latter 
may also ho conveniently termed facanihranrtf, if we use that 
term In ita wndest permUsJble sense (r). A right in alu'na 
or encumbrance ia one w'hich limits or derogates from some more 


(r) GrTHTsan^ Sfalm in the Cf^rnmnn Late ^ ibe mtgregling 

dj!^?uiHiiDD dC fchis fljid a4liE; bj .L Ci- Flarltip Jargon ul] Ocmll 

QubIIlIbs " T1^ Li, ^ ISA^ See EkiTihgr. Millde, dnei^nt Lam, Cb. 5 

uA jlu.t KoTa L Io bis adit ion; M&ricby, ElsiAeniM of Laei?, | 178 i 

HiinlET, (4lh ed.) 1^8. For & furtber dificuaxiDd af statui 

Allen, ** Aad Capacity ", Ld hii Lifyd! JIuIm'J {1^1) 30 C. 

Tbe KamuiB iKritad tbinn but tbo Eia^liih Icnzi In 

UBir'd tq isclyde me claw dt jtim m rr alicua OdEy, diJiiely Ibd iErcilii^Ei 
l^^drdtorufn of l^iiwufi law. 
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ganertil right belonging to flome other pcrsoji in respect of tht 
SAme auh]£Rjt-matter. All others ore jura m n propria. It 
frequently happen^ that a right vested in one person beecmc-s 
subject or anbordlnate to nn ail verse right vested in anather. It 
no longer poaseaaes its full scope or nominl compass, port of it 
being nut off to mahe room for the limiting and aoperior right 
whioh thu-s derogatea Eroin it. Thus the right of a landowner 
may be subject to, and limited by. that of a tenant to thi- 
temporary use of the property; or to the right of a mortgagee to 
sell or take possession; or to the right of a neighbouring land 
oivner to the use of a way or other easement; or to the right of 
the vendor of land in respect of restrictive covenants euLcied 
into by the purchaser as to the use of it ; for example, a oovenani 
u&t to build upoti it. 

A rigbL. subj^t tp nn CDuumbriince may be conv^^nieDtly 
designated as terDietU, while the encumbrance which derogates 
from it may he contrasted aa dominanf. These espressions are 
derived from, and conform to, Itoman usage in the matter oE 
servitudes. The general and subordinatu right waa ftpolicn of 
figuraliTely by the Boman lawyers as being in bondage to tliL' 
special riglit which prevnlled over and derogated from it. The 
term sernitus, thus derived, came to denote the Buperior right 
itself rather than the relation between it and the other; just as 
nbligntin tame to denote the right of the creditor. raLher than 
the bond of lega! aubjeefion under wJiicli the debtor lay (t). 

The tetniB /a* in re propria and ja* m fe uJifluu wb« deviaed 
by t-bo eommentators on the civil law. and are not to be found 
ill Ibe original sources. Their slgnificaace hs clear. The owner 
oE a chattel lias j'ua la rs propr/a—a right over his oira pnopertv; 
the pledgea or oilier encumbrancer of it has juj in re alhna— 
a right over the property of someone else. 


Than: la ODthing to pjaveat onu eneainhr»u« Imm being ifesidf 
aubicet to aeolliur. Thus a tenant may Bnblat; that is to «y, he may 
CTant n leaso of his lease, and to eemfur upon the snhdeaaeB a jv* in r* 
uEiimn, of which tlia immediatu sahject-matter is itself tnerely amiUier 
riaht 6f the samo qaaUly. The right of the tenmnt in such a ease is 
dominant with regard to that of ih? taudowncr, but actviant wilh 
TVgBrd to that oF the Bnb-le8Si.t:. So the mortgagee of land may crant 
a mortgofie ot his iitortgaEe; that it la wy, ha may create what is 


if) The owBhT nr vtlEtiinljriiiiM nuiy be t*:riikrrl 
iH:fVicat rijhl oc prujier^v avur wbich it 


tlifr cneurukirancrr flf lha 
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cmllcd a iub-iooft^age. Tlia toDiiga^e irill then he a doDiinaiit ri^kl 
id rcftpoct d[ iha cwtien^liip cf tha landi blit a fiorviant right vith 
n^pacE lo tha tiub^iuorlgaga. Sd the eapaments appnrtenaikt to liiud 
■m laaiFod or along with it; and! therefore,, ihongb ihem- 

«elvaft ancuinbraiicafl^ lhay Arc lhEJitaelTe!i enciamheiTHi. Snch & ieria» 
of rightft^ each limitmg And detognting from the ona before it, mat 
in theory enEend to muj length. 

A right is net to ba eJ[ii»iad as aneuinbared or ^^errient merely on 
aocQunt oE iti limite and reAtridiona. Otbemife aD righti: 

would fall within thii eategoiy, ilnce nonn of them ntv DniiTnited in 
their tcope, all being n^strained within dohnita bDiindariEq by the 
conflicting ieteresti and rigbia of other parsona. AU ownership of 
□aAteriskl thingff, for exampid, Li limited by the maxi in, ifr uitre fiio 
aft^nyin n*m latdai. Every man must ao matraiti hiinaalf in the 
of his property, nt not to infringe upon the property nnd rights of 
othen. The law oonfora no properly in itouoa auiEoiantly absolute 
and unlimited to justify their owner in throwfng tham throngh his 
tiai^hlxiOTV wlndowA. No landowner may, by raaion Of hia oirners-hip. 
mHirt A nuicaneo upon the public or upon adjoining pTOpriatoTTc. But 
In these nnd all Aimilar eases wo are dealing marely with tha nomiBE 
and untilrnl boundaries of tho right, not with thoaa Bicaptianal and 
artificial Tf^trirticmA whirh are due to the oxlfteni^ of juro in re 
oh'fwn vested in other persons. A aa nr lent right La not tncroly a 
limited richt, for all nre limited; it is a right so limited that it* 
ordinary bcundHTiea arc infringed, 

Tt is osflontini to nn encumbrance Ihut ft fihould, In. the 
^erhnlenl langttage of our law, nm itHh the right encumbored hy 
it. Tn other words, the dominnlit and the Eerrie.nt rights ari^ 
oecrs-^urtly concurrenf. By this it is me ant that on cneumbmnee 
must follow tlie encumbered right into the hands of new owners. 
m ihut n change of ownership will not free the right from the 
burden imposed upon it, Tf this h not 30—if the right is tnins 
ferahTe free from the burden — there is no true encumbrance. For 
the burden is then merely perEonul to him who is subject to it. 
nnd does not in truth limit or derogate from the right itself. 
This right si ill exi.^s in its lull compass, smee it can be 
transferred in its entirety to a new owner. For Ibis reuson an 
ngreement to sell land veatp an eiicritribrunce or /ui In fit alirnn 
in the purchnaor; biU nn ngreement to sell n chattel does nol. 
The former agreement runs with the property, wdiiJe the latter 
Li non-coneutretit. So the foe simple of land may be oncumbered 
hy negntive ugreementBj such as a covenant not to build; for. 
speaking generally, such obligations will run with the land into 
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tlie hands of owntrs. Bat positive CDveonTits ore 

tnErely peraonul to the coTcnnntof, and derogate in no wuy from 
the fee simple veKted m him, which he gud convey to another 
free from any such burdens. 

Concumnee, however, may esei&t in different degrees; it 
may be more or less perfect or absolute. The eiiGiimbraaae may 
run with the EErvient right into the hands of some of the suu^ 
ceaaive otviiers and not into the hands of others. In particular, 
encumhranecs may be eoncurrent either in law or merely in 
equity* fa the latter ease the eoaeurmnee is (apart tfom 
statute) imperfect or partial^ since it does not preToiJ against 
the kind of owner knovin in the Language of the law oa a purchaser 
for value without notice of the domlmkut right. B]!^r[iplEa of 
eueuiuhronccs running with thEir seirietit rights at kw ore 
caaemEDlSp leasee, and legal mortgages. On the other hand, an 
agreement for a lease, an equitable mortgagCp a reatricEiv-e 
covenant as to the use of land, aod a trust, will run with ibeir 
raspectivE servient rights in equity, bat not at law. 

THe hand Charges Act^ 19E5, effects impijirtaTit altErjitioTis in 
cloinurtenfitics of legcl and ecjoitablfl encimitirBnces. Tha Act pm- 
videfl that certain encuinhranM over land, wlietiicr legal (hs lor 
f^xamplc puisne mert-^ageB) or cqaitnblc {at for exampSe ccmtroctfl 

and general eqaitablc may be registered in tha Land 

Charges Rogistty. If the entaiubrajice is rEgistered it Is hiDding npau 
the trhole world (u) f if it is not registcrpd, it is not binding upon a 
pnrekiLser for value, or d purcImseT of the l^nl catatB for iiioney or 
money's wortb, according to the enrumbraude in qnestion (n>. The 
result is that at Uib present day some Ji^al cucumbranom, if not 
registered^ arc not pcrlectlj concTirrenli while sojob equitable Giicma- 
brauecs, if registered, are perfectly concurrent. 

The chief clnsiai of encambrancog are four ia number, namely, 
iHRases, Bervitudoi. Securities, and Trusts. Ta a later chapter we 
EheilL consider these mote at length, and in ihE meantime it ia luffi- 
rW.nl hrliilly to indicate their iiatuie. 

L A feuBa is the encumbranM of property vested in one man by a 
right to the pa&sesBioa and use of iL vested in another. 

a. A Aei^itudo Is a right to the limited ore of a piece of land 
unaccompanied filler tiy the ownoraliip or by tlm posM^ion of it; 
for eiampl^T a right of way or a right to the passage of light or 
water acioss adjoining land. 


ftfi Law of Pnjptny Act, 

ia\ Land CLargei Act^ l^o, aa. 13, ^10 tej. 
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3. A Kciiritj » aa enminhroaop verted in b creditor over the pro- 
pertj of his deLtor, for the paTpose of •ecnring the TecoTerr of the 

dfbt; a rights lor Iq j^tain p^qs€£Eiqn of il ebrnttel ontiE the 

debt it piid. 

4, A tniAt ifl an enciLmbranca in whicli tho ovncrship of property 

ti limited by u oqoitabLc abiigatiao to dtal with it for ibo b^e£t oi 
poiq? Qna Tbt ownor of Lbe enisttnibezTd property ii : 

thq owner of the enciunbrnooe la Lho benohciary. 


i ST. Frlticipa] abd Accessory HJ^hts 

The relatlcti bEtwEtin principal nnd acressory rights is lh& reverse 
o( that just eoniMetvd m Eiiifcing between seryient and dominant 
rights. For ■otftry right ta cnpabSo ol being affected to any eatont 
by tho eKiAtenn of oliiEi- righlai and the indaence thns exerrised by 
one Upon another ia of two kiniis, being eitLEr ndyer^ or bene^hcial. 
rt la adveTK when ona right Is liniitod or qnalibed by SLnotliar y^atnd 
in a d life rent owner. This is tho casa aiieady dealt with by tia. It 
ia bcnebpial, on the other hnnd^ lehen one right has sdd:^ to it a 
smpptDincntmy right yested in the torne owner, in this case the right 
so auginantefl may be termed the prlnripofT while the one so appoT- 
tenant to it is the neeraiory right. Thus a Beenritj la accessojy to the 
right seoured; a seryitude H aEf?eE5ory to the ownerEhip of tlie land 
for whoso belioBt it oxistst the rent and ooTenanta of a lease art^ 
aerossory to the landlordV owntrahip of Lfao property; eoyenaats for 
title in a toDVeyanoo are oocesaory to tho estate eonyeyed; and a 
right power) of aetioii is accessory to the right for whoee enfoTre- 
mtnt it is prorided. 


I SSa Legal and Equitable Rights 

In n former chnpt^r we coTiRidgrod tko distmntion betw-^ecn 
common law and equity., Vk-& eaw tlmt these two systoms of 
Itiw^ iidmimatereii respectively in the courto of coinnjoii law 
and the Court of ChmiceryT were to a ooQs^iiJerablo extent 
diBCGTiIant. One of tho fEsults ol this diseordunca w^aa tlie 
eBtablishment ol a dLstmetioo botween two clnsscB of rightop 
distinguishable legal and equitable- Legal righta ore therso 
which were recognised by the courts of common law. Equitable 
rig lit s (otherwi&e called equities) are those wlueh were reccgnloed 
soldy to the Court of Chaneety, Kotwithatanding the lusiun of 
law and equity by the Judicature Act* l9T3p this disliuctiDn still 
exisUr nod must be redioucd with as an inijerent part of our 
legal hvatem^ That which would have been merely an equitable 
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right b^forv the Judicature Act i£ laerEl^' an cqu[table 

Int>a[nuL'h a^ all rights, w Let her legal or equitable, noiiv obtain 
legal reeogtijtion in all oourU, it may be auggealed ttat the 
dlstinetion Is Dow of no importaDce. Tkia ia not bo» however, 
for Id two respeelB at leasts tlieae two cLaaBes of righta difTer in 
ilielr practical e^eeta. 

h The methods of their creation and disposition are different 
A legal mortgage o! land must be created by deed^ but an 
equitable mortgage may be created by a written agreement or bv 
a ntere deposit of title-deeds. A similar difitmclion exist a between 
a leffal and qd equitable lease, e legal and an equitable Berviturfe, 
a legal and Em equitable charge on land, and so on, 

2, Eiquitable rigbtiS have a mora precarious eziatence than 
legal riglitfl. Wbara there are two InconsisLLut legal rights 
cliiimed adversely by difftrcnl persons over the same thing, the 
first in time generally prevails. Qui prfor rst tempore poiior est 
jure. A similar rule applies, in geneml, to the competition of 
two inconsistent equitable rights. But when a legal and on 
equitable right condiet, the legal will (apart from Btatuta) prevail 
over and destroy the equitable, even though subsequent tn it in 
origin, provided that the oiiviier of the legal right acquired it for 
value and without notice of the prior equity. Aa between fi 
prior equitable mortgage, for eioinple^ and a subsequent legal 
mortgage, preference wdll be given to the latter. The tnaxim 
is: Where there nro equal equities, tha law will prevail. Thia 
liability to destruetion by confLct with a Bubaequent legal right 
was formerly a choracterlstb defeat of all rights which are merely 
equitable (!i). We have already seen, however (i 06J, that 
w'hen an equitable right over land is validly registered under the 
T^and Charges Act, 19(2-^, it becotnea binding upon tba whole 
world. The Law of Property Act expresaea this (gcction 10Q’i 
by saying that registration shall be deemed te constitute actual 
notice of the equitable right; but Lins is only the statutory wa\ 
of saying that the equitable right, w^ben regiafcered, hedoTnes 
effective agai ns t eveiy body. 

^b) In sdditinn ro ihs dutifidiociB betw^n differant Usnd* cf rightft ctm 
ffEdncd in khia cfaftpler, there miij? be Tmnie in mind Lht- itjiportint diitiactiQD 
between Pfimaiy nnd Sanctinning Righta, but tbie hei ilreadj been flUfflcientlT 
dnU with in tbi? nbeptcr an the AdminietfutioD nf Jnstlce. 
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There has been coDHroveray over the questlan M^h^tiier 
equitable nghts m respect of property flit in perAoiMiDi ot in rfm. 
This will be cpnsidered tn f 94. 
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SUMMARY 

f Perfect—eofomilib* br Iaw. 


^ Tin perfect—recogniied by Isw^ but iiot eufordpabl^. 

The ItgH qa&litj of ri^btji Against the 

[Foflltive—eerzftlAti^e to poaitii'ie dnlies and negAti^e 
11. Rigbti J fTTongL 

[ Negatire—correLatiYC ta n^atire duties, and pwitiire 
wrati^ 

( ill Tvm ur in re—-cnrrelAtiTe to dnti^ a£ ind'atei:- 
mluate Inadence (alnuost ail negativah 
/n /Jrrsonam—con^lativ^ tn duties of determinait# 
Lncidance (elmoet all poeidre). 

Jura ml rem. 

( PifiprietAiT'—coosbitnting a person^E ajfci^a or pn> 
perty. 

PeTEOiiAl—oonetitntLDg a ptinoD^E jtatuj or persi^nal 
cocLdition. 

Other OBAE of til? tertn tfutiu. 

V* Risl^t* (i" " 

° (fn re iifttAa—ffrPifMJ—euoDinnTAnce, 

Tbe natural limits of rights, distinguiibed fruni encam- 
brances. 

The concurrence of the encuiDbranee and the right eneuin- 
bered. 

T. Leases. 

2. Servitudes 
3. Securities, 

4r Trusta^ 


ClofiOBs of Entuoibrances 
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VITr Legal aod Eqnitnhle Righta, 
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CHAPTER 12 

OWXHUSJtlT 

§ S9, Inccrporeal Ownership 

Ow^ERSiTTP, in ila moat comprehertaiTe si^nificatian, denotes the 
relatioa between a petaon and aay right that ia veated In him. 
That which a man owm iu this sense k in all eosea a right, 
Owmership, In this wide sense, extends to nil classes of rights, 
whether proprietary or personal, fn rem or in per*Dijam, in ra 
propria or in re aliena; aod it appllea not only to rightfl in the 
atrk-t Sense, but to liberties, powers, and imm unit lea. 1 may 
own a debt, or a mortgage, or a shore in a company, or money 
in the public funds, or a oopyriglit, or « lease, or a right of way, 
or a power of appointment, or the fee simple of land. Every 
man is in this senBe the owner of all the Hghta whieh are hia. 

Ownerahip, in its wide sense, qb the nelation in which a 
peraon stands to any right Tested in him, is opposed to two 
other possibla relations bet ween a person and a right. It is 
opposed, in the first place, to possttssiou. This very difficult 
juridical conception will be considered by us in the BUCceeding 
chapter. We shall see that the poasesslon of a right (poiSMsio 
jtiris, Erclifslirsilj^ is the rfe fficio relation of continuing exercise 
and enjoyment, as opposed to the de jure relation of ownership. 
A man may possess a right without owning it, as where the 
wTongful occupant of land makea use of a right of way or other 
easetueiit appurtenant to it. Or he may own a fight without 
poascBsing it. Or finally, ownership and possession may be 
united, as, indeed, they usually ore, the de jure and the de facto 
relations being co-esistenl and coineidont. 

Ihe ownership of a right Is, in the second piaro, opposed to 
the aneumbrauce of it. The otimor of the right la he in whom 
the right itself ia vested, ^^'hil 0 the encumbrancer of it is he in 
whom is Tested, not the right itself, but some adverse, dominoBt, 
and limiting right in ruapect of it, A may be the owner gf 
property. B the lessee of it. C the Sdb leaeee, D the firat mort¬ 
gagee, E the BBOond mortgagee, and so on indefinitely. Legal 
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Domeiiclalurfi^ however, does not supply sepiLmte names lor every 
distliict kind ol eacumbraucer. There is ao distinctive 
lor examplei by whieli we nnfiy distingniKh from the owner of the 
property birn who has an easement over it or the benefit of a 
covenant whleh runs with it+ 

Although encumbrance is thus opposed to ownership* evary 
eneumhrauvar is nevertheless himBcIf the oirner of the encum¬ 
brance. TT'ie mortgagee of the land is the owner of the mortgage. 
The lessae of the loud is the owner of the lease. The mortgagee 
of the mortgage is the o^vner of the euh-mortgage. That is to 
say, he in whom an encumbrance Is vested stands in a definite 
relationp not merely to it, but also to the right encumbered by it- 
Conaidared In relation to the latter^ he is an encumbrancerp but 
coiii^idered In rclatian to the former, 3ie is liiniself an owner. 

In addition to this wide sense of the word ownership, which 
will here be distinguished by the name Incorporeal ownership, 
is a narrow senses which wdll be called tsorporeol ownership. 
This ha diocijased in the ne3Ct section. We shall then 
prcH:eed to eouslder the dislInctioiiB betw'ecn sole ownership and 
ooHJwnership* trust ownership and beneficial ownership p h’gal 
and equitahJe ownership^ and vested and oontmgeot ot^'nership. 


S 90, Corporeal Ownership 

Although the iubject-matter of ownerEihip in its wide fienae 
is In all cases a right* there is a narrower sense of the term in 
which we speak of the ownerabip of material things. We speak of 
Owning p acquiring. Of iracM^EcrringT rights in land or cbattolBi 
but llte Land or chattels themselves. This was the original, and 
still is the commonest* tneanfng of the word "ovmerBbip 
We may call it by the name corporeal ownelahip to 
distinguish it from the ownership of rights^ which may be called 
Incorporeal ownership 

The use of the word ownership in its corporeal sense is not 
ftlwuya permissible- 1 may be said to own the money in my 
hand, but os to that whioh is due to me, I own, not the money, 
but a right to it. In the one case T own the material coins; in 
the other Ihe immaterial debt or erhnafl in action. So I own my 
hind, but merely a right of way over the Land of my neighbour. 
HoWt then, is the line drawn between corpioreai and incorporeal 
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otrneishjp? The U9a|^ U to same extent arbitrary iia<1 uncertain 
SpetJdng generally, however, we may say that the o^^ersbip oi 
a material thing means the jus in re propria in reapeet of that 
thing (hec 5 80). Xo man is antd to <n™ a piece of land 
nr a chattel, if hia right over it ie merely an encumbrance of 
aome more general right veaied in some one else. The owner 
eh ip of u ;wa in re afiVna Lj always uii»rpareal, even though the 
object g( that right is a corporeal thing, J am not said to own 
a chattel merely because J own a right to have it tranfilerred to 
me, or becaiwc I own a lien oTer it or a right to the tempomry 
osa of it. When, on the other h:md. a right is not a mere encum 
brance of another right-^when it is a self-existent jits in « 
propria—the tennidology of ownership is applicable to the 
material thing wbicb is its subject matter. 

It may be thought from the foregoing that all freehold 
interests except the foe simple (which latter is eubstandaily 
equivalent to corporeal ownorsbip) are mere encumbrances. The 
doctrine of estates has, howoTer, led to their bemg regarded as 
** parts of ownership ”, There is the authority of statute for 
speaking of a tenant for life as a " limited owner ” (a). Tor the 
purpose of the following pages the tenancy of land for an estate 
less than the fee simple must be regarded as a form of corpoteal 
ownership no leas than a tenancy in fee simple. 

In its full and normal compass corporeal ownership is the 
right to the entirety of the lawful uses of a corporeal thing 
Thia compass, however, may be limited to any extent hy the 
adverse influences of jura rn re aflenc vested in other pet^ns. 
The nght of the owner of a thing may be all but eaten up bv 
the domumnt rights of leesees, mortgagees, and other encum 
brancorx. ^ ownership may ba reduced to a mere nnme rather 
than a reality. Yet he none the less remaine the owner of the 
thinri. while all the others own nothing more than n’fpftfi over it. 
For in him is voted that jut in re propria which, were all 
encumbrancers removed from it. would stralghtivay espand to its 
nomial dimensions as the wnfrereum jus of genereland permaaent 
use. He, then, is the owner of a mattrial object, who has a 


{a} Limits OWTICTU KtuidOTCftR Act, 1070: Limited 
olc. Art, im. Sam* would ik • trisC^.o Bfeiervt>,rji 

hjHBor Eargreavcfl Hippcastii ihe- opinloit thit w&fdi wuch 
flErivahve, err a/l part 






OwNZRsmp 


S 90J 


303 


rtgiit to th« general or irefliduar^' oE it {b}i tlie deductioo 
o[ alL special and limiLcd rights oi use v^stod by way □£ encum¬ 
brance In other periionB. 

It is aiwavti po&alble to express corporeal ownen^bip In terms 
o( Ificorporeal ownership. Ownership as a particular kind ol 
right can be translateti Into ownership ils a particular kind of 
reiation to rights of all dcscriptionB. Thus the proposition that 
A has. ownership in a piece ol land (where "* ownership i& 
used in ite corporeal aense) is prcoisaly equivalent to the 
proposition that A has avinership in a j'ujr in ru propria in 
rcBpEct of that land (where ownership " is used lu its 
incorporeal sense). The convL-rse* however, is not true* ll 
is not always po&aiblo to express Lncorporeai o^vucrahip in lerrOB 
of corporeal ownership. The translation is possible otily where 
the mcorporeal ownership is of a /u* in tm prepria. 

In the Eoregoiug paragraphs it has been assumed that corporeal 
owncrsiiip is a right in respect of a niatcrifll object. Strictly 
speaking, howovar, corporaal ownership ia not so much one right 
B 3 a bundle of rights^ liberUea, powers and immunities. The 
owdership of land^ for inatance^ involves a right that others shall 
not trefipnaa on the land or commit nuisances in reepeot of It, a 
privilege to go upon it onesElfK lo dig for minerals^ and to build 
on it, a power to alienate it, and so on. There la no harm in 
speaking of corporeal ownership as a single right provided thak 
we recognise that this is a smiphficstiDEL 

It should also be pointed out that the rights, liberties^ etc., 
involved in corporeal ownership are chindy in frpi. Rights in 
pcTEonam in respect of a mstErial object are not in themBElv'es 
regarded as qualifying for corporeal ownership of the object (c) (rf), 

it) Pollock, mh ptl,, 179^-60: " O^voBrebip muj b« 

ili-ECribEd fia the LnUri’ty tbe powers df u^a and diipodfil lilldweir| My 34 tt, , . 

TJio dwarr of n ihing it cot ncetJE^arily lie prrMn wbd fit fi given time has 

IlkB i;ir1i£il4 power of tad ilLiipoa*!; Vtrj oftfla thire La no Elloh porton. VVg 
must look far Lhfl pcredCl tlftviqgf tic ro^iiltll?! of fiU sack power whdq we hart 
ficcoQDted for ■every dctdchtiJ t-nd lltciiidJ port inn of jt ; uid; lie will I^h iMe 

d^oer evpq if the iiniiicdiAtr power of cQClrol ftCil hm ue Bljrwlwn!'. 

iv) Sir Jobe Sulmond'a difiOCfiflkin of cfCiTper(»l ftTid ineorporrtl ownership, 
which lifts iHrt-n BomEwhJit alt^'Finl in Ihd present i^ditLon+ haj fittraclvtl ft ecu 
BEdEriEtile aciotmt of at te n don and eotfle ent-iriiffl. The prcecol wl itiir 3 im 
riiJectiHl flli cHtiri-HTUB L-XWpt one, (1) The dr^t crLHcIam is difeetif^ to tbe 
Adthor'a choice of ihs tcrnift " oorportail ounorifihip ” nod inMpwrt'ciS owner 
ihip ", Ml ow^kPra!lLp, it [ft ur^cd \* inmqioivfif. OvrDCilibip l» ftC libstjMt 


(d) See note (if), p. 304. 
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|i ftl, Ci^rpoffial and liicorp<ii^ai TMo^s 

C^osi^It ci 3 Dii: 4 ;cted witli the distmctioi] between c^rponeaL fltid 
uicorpoEval otvuer^Jup i& iLjit betiveen ciorporcal aad incorporeai 
things^ The tenn ttung Sachf) ia used m three 

distii^ct seii£ea by legal writets:— 

1. In ita first and Bimpltifit application It means merely a 
material objeet^ regarded as the isubjeet^matter of a right {fi), 
Aecopding to thb use+ some rights ore rights to or over thiDgSp 
and some are not. The owoiir of a house o^v Da a thing; tho 
owner of a patent does not. 

2. In a second and wider aens^ the term tljirig InfrludeB ev^err 
subject-nmtter of a rightp w^hether a material oLiject or not. In 


wacepoan; TOU eidnoi teach it or em it; ft u emjI HD empmul f^irt: St u net 
Wpi^tvmL Thai, bOMcvcr. ii merciF an ohje^tida Ea tliQ mailmr b diaice cif nAnai!a 
aim Id df liiB Wbefl SihaianJ inaka of " eon-srt*! owtiEr- 

Jhip he DhFiwaalj doea nab mean lhal the awni^t^hlp ia ccrpomil- hu mt itia 
thill IfaL^dwnifrvhap in quLincid h thfti df i cgrpottfil abjixt. If iht critict 
duUke Ihe term camteiil 0^4.'»faip‘' Ibi^ are til libtirtT to nisg,.,i . b..tttir 
OQij, but n inmiiiuiloaici] ubjeettou runnat di.pm™ ihe «D4fT9i9 rS) The seCQliJ 
0bj.Kll0ij IB t^t all nwDLTBbip ii or tlung,. Selniotul s»« llmt mtorporLiil 
dWQitr|top|i u of nfittlB* liut BCCQUliti^ tD lliMi tiriliiiiaub rved iocorpaitiel owaiiBltip 
IS tk^ lhtllg«> Dulj bcire Ib^y are iiuatporeat tkin$i. Tbu uriliciBin u again pun |y 
i!: -A.**tapfwni'J >» (but tbc Critic faiL« treaslalfd ibe wnrj 
ngbt* iitU intctpoftal ibiagi < 3 t It » obiL-ctiil (bat wh. n aa ifai! two 

Ulfl ’ 


inccrpoFtiii IhiagB ' , 

fnraiE <4 onuttihio are, Scconling to SBlraotid, a rulatiap between a iwreon an<l 
a thing, atvi] a relation bclwucn a inraoli and a riabt, reapcctivck. all I«ja] 
relounna are m (rath bi-twrcQ one li'sal ptrEon atlil anolbiT. Thu ailaWix to 
this la that M affimiatioa of One nJation in not a denial of anothir. Ode 
railhot prnre that a man u not a brethtT by prerin*' that be ia a lathEf A 
reUlion IB aimply a inuDta] coupling of two concipU, and one may eOpipIe a 
wnrepi to a niun^r of othura m a tfancty of waya. TlicrE J* (bettfore noibinn 
amiw (o aaring that OWncrabip ]» bolb a relation bctwctn a perean and # iLiiw 
or nght And b fl^UlioE] bclwt^m 4 h^nciD Bful anolher tK-run t4\ KAli!hn.ti!i 
.bno^ that au nvyoErahip wan. IngISally. a re[atioo'*^tS'j^"a pinion ^5 a 
ngbl—i.C. that all owDcfship va. focoiporeaJ. Corporeal owriujjJun he 
«iinlaini!£| by styibg that It wai a metonymy, a figure of aiiireb Wlwn-tlv the 
i^tit MBi ideiitjhcJ ^-ith tho DiileriBk thin^ whkh n&m iti Tilt pr^nt 

lihcny of diiJermg U from the teat. The □bjectioha are, firat. that it In a 
miatake to BuppoM that a woid eanont logically be uand in «wo different tet res 
Suljnniid ■ erplanati^ reuimt to anggest that iocnTporeal owner- 
reyeii^^ll''chriirr dwnQn.l,ip aq egtenaion ol itTwhertM the 


Ml. and in bia Uctuft, m Leyaf (cin.hridm" Mam‘'lifal 172 llfei: 

(uiS'if Rrht ■' ^ " 

|e) Annin, p. German CitH Code, aect 90 - Baebm Ih. ei«, j 

GreeUre aind nnr kOrpcrliehe Gejenalindo. 
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this atgnificniEdn every right ia d right in dif to somB thkig. A 
mnn 'u Ufe^ repQtfltjaTit liEalth, and liberty are thing® In la^v; no 
leas than are his limd Jind chsttek (/)* Things ia this senss ore 
either material or inmiiiterinl, but the ^tinction thus indicated 
must not be oonlouiided with that now to be explained between 
things corporeal and incorporeaL 

3. Tn a third and kst application the term thing meaa^ 
whatever a man owns asi part of ids estate or property. 11 I® 
nny subject-matter of owncrsliip ivithln the sphere o£ proprietary 
or vaJuEible rtghU, Now we have alreadj seen that according 
to the eUiffcnt UBage of fipeeeh ownership is Eomctlines that 
ol a mnteria.1 object mid Bometunes that of a right* TlElnga+ 
therefoTe^ as the objects of ownefshipi are of two hinds also. 
A corporeal t[]ing (fc* corporafij) is the subject-matter ol 
corporeal nw^nership: that is to say a malBrial object. An incor¬ 
poreal thing (res mcorpora^ia) is the subject-matter of incorporeal 
ownership; or rather it is finy proprietary right: ascepfc that 
right of full dominion over a material object wliieh is regarded 
as corporeal ownership. If I own a field anil a right o! way 
over another, my field is a re» corporalh and my right of way 
is a Tcif iitrarporafii. If I own a pound in my pocket and a 
right to receive another from my debtor, the first pound is a thing 
corporeal, and the right to receive the second la a tiling incor¬ 
poreal ; it is til at variety of the Latter which is calle<U m the 
technical language of Knglish law, d rkojie iit eefioa or thing la 
action* while the pound in my pocket is a choMC or thing in 
possession (p). 

It is clear that If lUerally interpreted, this dkiinedgn L& 
dlogicaJ and absurd, cannot treat in this way rights and 

the objects of rights as two species of one genua. If we use 
the term thing In each casa to mean a right, then tlia right of 
an owner of land is just as tncorpori?&l as is that of his tenant. 
On the other hand, if the tErm ia to be taken in each caae to 


m Vide, ^irpra^ j "(S. . , 

fijfc Tiai aae or ihr- («rm thing aoiJ tbfr dutinctlciQ betwppn fa tor- 

poraiit Knil reji i ru*D itri: iltrived fTom RfllHini T^4^w. Jnet. fnJft- 

II. pfmL’t^refc rc% corporals »□□!, qM^eiJita incf^rpormli^*. Cor- 

pora.U’* rfl? safil, qiima illi (t«liiTii IftOgi pofiaiinfe: TOtnh ronHliiB. homn, ifffilifl. 
■lUrum^ Sfgi^fituai, iJi-Ti lilifiO r®* imiuiiimhil*'ir J.ncor|Toni leil- niiEeni 

H*LDt, non fiQtfUat. Qiimlil fliint ci. ia jun* coRMStaa^i tieut 

hertifilM, uii^rrucUiai obHgiitionca i|ijfx|i30 modtJ cootrfli.tae. 

For oIkih 4 in m^iuui, m tn/m, | IW- 
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mcfla Lbe object of o right, then the object ol the tenant's right 
IS just as corporeal as ia that of his landlord. The only way 
out of the difficulty is to recognise that incorporeal thing " is 
merely n technicuj term for a particular kind of right, and that 
this is altogether different from the physleal thing that is 
referred to jis a " corporeal thing " (k). 


S 92. Sole Ownership and Co-Ownas^hjp 

Afi a generaJ rule a right is owned hj one person only at a 
time, but duplicate owneiBhip is perfectly 'poasihle. Tmo or more 
persona may at the same time have the same right rested in 
them. This may happen In seTera] distinct wavs, hut the 
simplest and moat ohvious case is that of ctHumerBliip' h'artnets, 
for eiampte, are co-owners of the obattels w-ych constitute theb 
atock-Ln-trade, of the lease of the premises on which their busiuees 
is conducted, and of the debts owing to them by their customers 
ft is not correct to gay that a right owned by co-owners is divided 
between them, each of them owning a separate part. Tie right 
is an undivided unity, which is vested at the same Ume in more 
than one person* If two partners have at their bank a credit 
balance of £1,000, there is one debt of £1,000 owing by the bank 
to both of them at once, not two separate debts of £500 due to 
each of them individually. Each partner is entitled to the whole 
sum, just as each Would owe to the hank the whole of the firm's 
overdraft. The several oivnerahip of a part is a diBcrant thing 
from the co-ownetship of the whole So soon as each of two 
co-o'w-ners begins to oivn a part of the right instead of the whole 
of it, the co-owdership bus been dissolved into sole ownership 
by the process known as partition. Co-ow'neiship involves the 
undivided integrity of tlte right owned. 

Co-ownerahip, like all other forms of duplicate ownership, is 
possible only so fur as the Uw makes provision for barmooislng 
in some way the eonfiieting claims of the different owmers inter ae 
In the case of ro-ownere the title of the one is rendered coo 
sistent ivith that of the other by the existence of reciprocal 
obligations of restricted use and enjoyment. 


(ft) Tfio EaEDD Ciplanstloa is applicabk le ib. aistinctiDn beresea oomer^al 
A p6v«d-s prolKTty noD«,t. saiJirlbee. ofSrit 
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C&^cjwnefElup mhv assume diiTeKUt (grms by Tirtu« of tliH 
diferetit inEiident& Attached to it by law. Its two chief kiadfl in 
English law are digtlnguialLcd owiierHlup in common end joint 
owncTBliip. The njoet importiint difference between these relatet 
to the effect of the death a£ one of the co-owners. In ownership 
in common the fight of u dead mim descends to his successors 
like any other mheritftble right. But on the death of one of two 
ioint owmers his ownership dies with ium^ anej the survivor 
hecomes the sole owner by virtue of his right of survivorship or 
juE ac^r««cfTidi. 


§ 93. Trust and BenehoLsl Ownership 

A troat is a very ixdpartant and curious instance of duplicat'C 
ownership. Trust property is that which is owned by two 
pejKons at the same time, the relation between the two owners 
being eneh that one of them is under nn oblig^ation to use his 
ownership for the iienefit of the other. The former b called thi* 
trustee, and his ownership is trust^owTiership; the latter is calb-il 
the beneheiary^ and his is beneficial ownership (t]. 

The trustee is dostitiire of any right of berjefioial enjoyment 
of the trust property. Hks ownership, therefore, is a matt-cr ol 
form rather than of substance, and nomiiin] rather than real- 
If we have regard to the eBsence of the matter rather than to 
the form of it, a trustee is not an owner at all, but a mere agent* 
upon w'horn the law has conferred the power and imposed the 
duty of adtiuniBleriug the property of another person. In legal 
theory, however, he is not a mere agent hut an owner. He is 
a person to w'hom the property of some one else is fiotltiously 
attributed by the law\ to the extent that the rights and powers 
thus vested in s nominal owTier shall be used by him on behalf 
of the real owner. As between trustee and beneficiary^ the law 
recognises the truth of the mutter; as between these two, the 

hi Hr wha ewn* pmpcrty for hit own beocSt, williutit the intrr. 

TiDtieia of ioy tntttcii, msj bfr tenusd tte diriiti owmir of it, mm a|pp<Nrd tfli 
1 . Tntrti tmtlcc ofl the oan haniJn snJ t& b SniEiBGciiiK owner or lirnefieSurT 
□n the That if k onoi land, Jind mnke^ a. dfclumtion truRt m 

fsTOAf of B. lliB direcl 0 trtiervlii|] of A ii thcfchy chongBil fma tnasl-nwnershjr. 
■nd a correlfltive hcDcficEBl owci^rsbip it Bcqnired by B, If A thEo 
tbs iKod to n, ihe oiPiliertlii p of E eesse* to bo msToly b^iflciB], bdJ btmimV* 
ctira:L 

t^rorcasoT CatnpbrI] sBiSpIcfrlR ih^ Irrtn '' bare Divuersbib ” in nhw of 
•tnjit owiwm!iip*l 6 w 7 C. E. J.. bI 217 -lfi. 
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proptirty belong lo the kitcr and not to the former. But ns 
belwe^D tbe trustee and tbird personSp tbo bctlon prevails. Tbe 
irmatoe ig clolbed udiii tbe rights oE his beuBHoiarv, and la ho 
ennbLed to personJito or repraaent bim in dealings ’ndth Ibo world 

at Large. 

The purpose oi tnistoosbip is to proteet the rights and mterestfl 
of p€rsou3 who lot any reason are unable eSeetirely to iimtect 
them for thcpiselves. The law vests those rights and interi^ts 
for safe custody^ as it wtre, in some other person who la capable 
of guurding them and dealing with theni, and who is placed 
under a legal obliguLlDn to use tbem for the ben^jJit of him to 
whom they in truth belong. Tha chief classes of persons in 
whose behalf the protection of Irusteeabip is called for ar^ four 
hi nuriiber- la the first place, property may belong to persona 
who arc not yet bomt end in order thaL it may be ndequafcelv 
safeguarded and administered^ It is commonly vested in the 
meantime in trustees, who bold and deal with it on account of 
its unborn owners. In the second placej similar protaction is 
required for the property of those w'ho lie under same ineapacitv 
Ln respect of the administration of it, suck as infanoj^ lunacy^ or 
absence- Thirdly^ it is expedient that property in which large 
numbers of persons are interested in cominan should be vested 
in trustees. The complexities end dlfRcuUlcs which nriae from 
co-ownership become so great, so soon aa the Dumber of co- 
owners ceases to he small, that it Ls essentlul to avoid them^ and 
one of tbe moat effective devicea for ihm purpose is that seheme 
of duplicate owmership which we term a trust. Fourtlilv, when 
persous have coudiLitiiig mteresU in the sama property (for 
example, an owner end an encumbrancer, or dilTerent kiods of 
encumbrancers) it ig often advisabla that the property should he 
vested in tmastees^ wboEe power and duty it b to safeguard the 
interests of each of those persons against the conffieting claims 
gL the others. 

A trust is to be distinguLshed from two other relations which 
resemble it. It is to be (3ii>tmgijished, in the first place, from 
a mere coniravtusl obligation to deal with one's praperty qn 
behalf qf sonie one else. A triist. h niorfi than an obligation to 
uiise one's property for the benefit of another; it ia an obligation 
to usa it for the benefit of another in whom it is already enneur- 
rcntly vested. The beneficiary hss more than a merB pensonal 
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right against ills irustee ia the pqrfonnaiite of the obligatioas of 
the trufit, Ha ia LbiuiqU au owner of the trust property. That 
which the tnuatee owns the beneficiary owns also. If the lattisi 
Owned 'Dothing save the personal obligatiQn hetw&en the trustee 
and himself, there wouJd be no trust at alL Tbus if a husband 
gratuitously coveoants with bis wife to settle ec-rtaju property 
upon her, he remains tbe sole owner of it* until he has actually 
IrimaFerred it in fulfUment of his uontract; and in the meautune 
ibe wife owns nothiiig fiaire the contracl-ual obligatlopi created by 
the covenant. There is therefore no ttustr If, on the other 
hand« the Imsbnnd declares bimstlF a trustee of tho property for 
his wife, tlie effect la \etv diflcrenfc. Here also he ia under a 
personnl obUgatinu to tranafer tlie propert-y to her, but this is 
not all. The beneficial ownership of the property passes to the 
wife forthwithf yet the owTieraliip of the husband is not destroyed 
It is morelV transformed into o tru&t-o^nierfibjp cousisteiit with 
the eoneurrent beneficial title of bis wife. 

In the second place, a trust Is lo he dislinguished from the 
relation in which an agent stands towards the property w^bich 
he administers on behalf of his principal. In Bubstunee, Indeed, 
as already indicated* these two rtlotions are Identical, but in 
form and in legal tbecry thay are essentially diEercnt* In agency 
the property is vested solely in the person on whose behalf the 
agent acta, but in trusteeship it ia vested in the trustee himself, 
no teSB til an in the beneficiary- A trustee la on agent for the 
ndmiolstration of propertyi who ia at tlie aome Lime the no minal 
owmer of the property so admiiiiatertMl by him. A trustee can 
give a good title to a bma /fdc purclinaer oT the legal eslate fof 
value Without notice of the trust, while an agent cannot do so 
except under the Factors Act or one of the other exceptions to 
ihe principle ^^cfno dai moii habef. An agent must, in 

general, cqitv out ibe instructions of his principaJ, while a trustee 
frequent ly lios coneiderahle discreiion so long as he keeps within 
the terms of the trust Lnstruraent, A trust ahvays involves 
property that is the subject"matter of tha trust* while agency 
need not uEceBSiirily do so^ An ag^ent tan create direet obligationB 
between his principal and a third peraon. vvhiie the acta of a 
trustee acting as <s.iich nevor do this—ho can affect only the 
property l^and thoreforE the henefieianes intercata indirectly) and 
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cunaol dew duties ujiott the betieficiiLriee (awards third 

peruDus (frj. 


A triial i« cniktecl bj any act or erent which separates the tnist- 
ownership of any property from the benefida] owarnlLip of it, and 
voEiB them in diBefent persons. Thus the direct owner of nropertr 
niay declni« himwlE e trmew for Bome ons efse, who thereupon 
Iwcomefi the boneBciai owner ; or the direct owner may trnosfer the 
propert}- to seme one else, to liold it in trust for a. third. In innnv owes 
troals oriw without any intention to create tbem, where a person holds 
property rn eittrumstaiiceB that make it ineqniuble for him to die 
regard the claims of others to the benefit of it. These are called 
** eonstructire trusts". C'om-eraely, a trust is dost roved by anv act 
or event wych reunites in tho same hands the two lortui of owner¬ 
ship which have become thus separateiL The trustee, for esamplc 
may tranefer the property to the beneficiary, who then becomes the 
direct owner; or the bencBciarj may transfer it to his tnifitec, with 
the LLkfi rBstilt:, 


Trust-ownership and bemdiciii] oweeiship are independent of each 
l^liT m their destination and disposition. Either of them mav k- 
transfarred. while the other remaina unafiected. The trustee 'may 
Mstgii to another, who thereqpon becomes a trustee in bis stead while 
the ^nefitiaiy reiuaina the same; nr the beneficiary ma, to 

Anoth^fj wbile the triiBtwenrnersliip remAiod wheia it was TiT Ilka 
manner, either kind of ownenhip may be independently encumbered. 
The traslee may, m pursuance of the powers of the trust, lease or 
mortg^ the property withont the concurrence of the heneficiarr; 
and the beueficiary may deal in the same way with hie beneficial 
ow^ASTship mdspeTid^ntlir of the tnute*. 

Whenever the beneficial ownemhip ha, been encumbeied, cither by 
^ owner kim«U, the trmtZ 

on behalf^ ^e hemficial encumbrance«. That ia to ,ay. the rela- 
hon of tru,t«ah.p e«st, between the trustee and uU persons 
^cficially mtermted m the property, either as ownem or enenm- 

rir ‘1 k^-ferred to A, in trust for B for 

hie, with remainder to C A « a trustee not meiwly for C, the 
^efical owner, hut also for B, the beneficial encumbnmcer. Both 
am be^Bc.an« of the trust, and between the trurtee and each of 
them them exists the bond of a trqst-obligation. 


5 Lb^l ftnd Bqflitdble Ownership 

CIoBely collected Imt net idonticnl with the dhtinctiott 
^tweeo trust, and bcneficml ownership is that between legol and 

Ashlmitler, Bgoi(j) fin^d “thcr rrlaliDni. 
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equiiable owTierBliip. Qua pErson iimj tbe legal and anotibEr 
ibo equitable owner of the aamo thing or the Bnine right at the 
same time. Legal o'^^ne^sbip is that which haa its origin in the 
niJeB of the common law, ^ hlle equitable ownership is that which 
proijeeds from rules ol equity divergent from the common law. 
The courts ol common law refused to recognii^ equitable owner- 
fihipf and denied thnt the equitable owner was an owner at all. 
The Court of Chnnecry adopted a very different attitude. Here 
the legal owner waa recognised no less than the oquitublej but 
the former was treated [is a trustee for the latter. Chancery 
V fiidicated. the prior claims of equityp not by denying the existence 
of the Legal owner, but by taking from him by meana of a trust 
the beneticial enjoyment of his property + The fusion of law and 
equity effected by the Judicature Act, iSTSt has not abolished 
this distinction; it has simply estimded the doctiines of the 
Chflticery to the courts ol common law% and as equitable owner¬ 
ship did not extinguish or exclude legal ownership in Chancery, 
it does not do so now'. 

The diitLaciion between legal and cqaitable ownership is act 
idemical with ihmt monticinpti in a [irerioofi chapter ns esidiTig between 
and equltablfl nghU- These two formB of ownetsliip would still 
exlsl even if all rights were logs!. The Dquitable owneiship ol q 
I pgal right is a difiercint thing Iroiu the awnersiiip of xn oqtiitable 
rifjht. Law and equity ale dificord^nt not merely ns to the tfji*fracc 
ol ^iEhti^ lint also ns to the oiraari/itp of the rights which tlioj both 
Tocognhie. When a debt U oraJlj nEsL^^nad by A to B, A remaiTiE the 
iegttl owner of it none tlie lea*i hut B heconie^ tlie w^niteble owner of 
It. But thena are not for that reason (tro debts- Therit is onlj otii^ 
B£ before, tbongb it bos pow two owners. So if A, the legal owner 
of a share in a conipaiiy, makes a ileclaration of tnijst in faronr of H. 
B becomes forthwith the equitable owner of tbe share j bat- it is tlie 
ftamo flhare as before, and not another* The thing whicli he thus 
ii'qail;.nb[; owns is a legal right, which La at tbe saiue time le®aliy 
owned by A. Bimiiarly the owoersliip of an equitable mortgage la n 
diffeT^nt tiling from the equitable ownerahip of a legal mortgage. 

f^oT ia the distinction between l<5gdl and cqultAhle owns rah ip merely 
eqaivalent to that between Imat and beneficinJ ownorship. It is true 
that, whetiovcr tbe legal efitnte is in one mmi and Lbe equitable oat ate 
in another, there Is a trust. A legal owner is always a trnstee for 
the eqni table owner, if tbere is ppo. But an equitable owner may 
himself be merely n tmateo for anoLhe^r person. A man may lettlo 
ujioii Lmjit bis oquitabla intorOBt in a trust lTl^d^ or his equitable 
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AitBte in hi» mgrttroged land. In aarh a »ee naiUier truatrt npr 
beneficiary aill have onytliiog aior* than equitable ownerehip. 

If all eqirilahle ownof can be a trustee can a legal nwtier be a 
beiicliciary t ,\a tHe law now stands, lie catanot. Kut this is a riiare 
accident of historical developmEiit, duo In the fact that the courts 
of common law refused to Mcognlse trust* at all. Them i» no mom 
thecmtLcal difficulty in nUowing that a truatee and his beneficiary may 
both be legal owuen, than in allowing that thej- may both be 
equitahte owners, Had the court* of coiumod law worked out a 
doctriuo of tnists for themselves thU twofold legal owneKhip wnuTd 
have actually existed. 

The practical importancu of the distinction between It^al nud 
oquitabls ownership is the same as that already iuflii-»ted as per¬ 
taining to the drEtinctian between legal and equitable rigbla (I). 

Hitherto it has been assumed that the terms " heneficjal 
ownership" and ' equitnbte ownership'’ are a proper use of 
lunguaj^e, j.e., that they tiabiomi to the usual idea of ownership. 
Something more must now be said in defence of this position. 
Ori|;iDally it was hardly possible to speak of equitable owTierahip. 
in the corporeal sense of the word ’* owneisiitp because the 
rights of the beneficiary were enforced only againat a restricted 
class of personSi andp os we have seeUp the notion of corporeal 
ownersliip presupposes riglits, liberties, po« era and so on in rewj. 
Dot merely in persemant. Tlie protection of the baDefieiary was! 
however, greatly extended in the course of time (m). At first 
his righls availed only against the trustee himself: later they 
were extended against the Irusteo'g heir and personal repreaen 
tatives, his creditors, donees from him, purchasers from him 
with notice of the equitable interest, and otbera, until finally it 
bacanie true to say that equitable rights availed Bgainst e4ry 
one except a bona /Ids purthasef of the legal estate for value 
without notice, actual or constructive, of the equitable rights (a). 
Notwillistmiding this development there are stU] some writers 
who take the traditional view that all equitable rielits are m 
personaia and that equitable rnmership, at least in the eense of 
corporeal owuerehip, is impossible (oj. Others content themselves 


(/> 7idii § Sa. 

(ml Sec on ^c <l«vclopmttl Msilland, ed, 1936) 119 -lH. 

Enl We uni P^ftt j CoBtracC, [IflO®] I 386 . 
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with that equitable lights ara QcLther purely in rem nor 

puroly rn prr^on^m but are fuj ^rnfirii or hybrids (jj). The lattar 
YieWp however, does out assist io solving the practical questioiiE 
io which the distinction gives ri&ep as for example Id the held 
of conlliet of laws. Suppose that the bonehclnry under o trusi 
of land dice domiciled in a different country from that In which 
tbfl land is situated. Aceordlng to which ay stem of law will hU 
intereat devolve? The rule of the conffict of laws is that land 
devolves according to the If^ siius; hence if the beneficiary is 
regarded aa having an Uiterest in the land itself, his interest will 
prcBUtnably devolve oecording to the laxv of th® piece where the 
land Is situatod. If on the other hand the beneficiary is regarded 
as having a mere right in against the trustee and other 

particular persons, Lla iDterest will prc-suraablj devolve in the 
same way as other lights that are uot regarded as exiflting in 
respect of landp namely in accordance with the Ux domicilii. 
The law must settlo this question one way or the others and 
Cannot conient itsolf simply with saying that equitable rights are 
hybrids. On the whole it la submitted that equitable rights arc 
now best regarded as being fully la fg). 


5 9S. ¥e$ted and Contingant Ownership 

Ow'ncrship is either vested or f^ontlngcnt. It is vested when 
the owner's title Is already perfect; It Is contingent when his 
title is aa yet imperlecti but Ls capable of becoming perfect on 
the fulhlment of some condition. In the former case he owne 
the right nbaoluiely ; in the hitler he owns it merely conditionally. 
In tho former case the investitive fact from which he derives 
the right is complete in hII ilfi parts ; in the latter it is incomplete, 
hy reason of the absence of some necessary clement, which is 
ncverlLeless capable of bf^^lug aupplied in the future, lu the 
mean timet therefore p his o™er&hip is contiugent^ and it will not 
become vested until the necessary condition Ib fulfaUed. A 
testator, lor e^aniplei may leave property to his wife For her life, 
and on her death to Ap If be is then alive, but if A is then dead. 


rpj l^aWeck in ^ ^ Q- h. 297 ; HJUibcirT^ in Equity 

a0a4) aS-T, Bl. , ^ 

f^l For h pfpwnEfttiEiQ Elf ihi* vi-ow bm Srott, ** Thft Nitmie af tlw BigntA 
of tho Critm out fruji" (IH17), 17 €dI. L. Ew. cf. HuLrcId, 

1156-9. A taiiUcHJ CMfl tbAt bam It nnl b B^tker v. ArchcT-Shet, [Itml 
A G. S4J. 
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B. A and T1 are hoih owners of the property tn quei^tion, 
but their ownerahip is merely ocmtmgetit. That of A is 
i-onditional ou hia surviying the testslDr's ’widow; while that of 
B is rooditional on the death of A in the widow*a Lifetime. 

In English law au estate may be yestad even though it does 
not give a right to immediate possesaion. Thus on a devise to A 
for life with remainder to B in fee simple, interest ia vested 
because there is nothing but A^s prior interest to stand heLween 
him and tho acttml enjoyment of the land. Ln technlcaL language, 
B's intei'esL is veated in inter^t^ though not vested in possession : 
it becomes vested in posaession only on the denth of A. 

An estate may be vested in interest although the fatta may 
be such that it never beoomea vested in posse&aion, and so never 
givea a right to the actual enjoyment of the Land, Thus on a 
deviae to A for life with remainder to B for life with remainder 
to C in fee simple^ B's estate is vested in interest notwith¬ 
standing that if B dies befert A his interest* will never vest Ln 
possefisioQ- For there is still notiiing but A^s estate hetweim B 
and the enjoyTnent of tha land. 

Thfl ccmting^nt oumer^Up of a right does not aewsanrUj involve 
jtfl contingent fiM/encr. It need nai ba a cantingent riglit* LiccanK 
it is contingL^nLly owned. Shareg and othEr cIiosm in aclion may h^ie 
an ahsolauj tiUtencep though the nwnerflliip of thorn may ha con- 
tiogentlj and altfirnatlveJT Ln A nnd B. Money in a bank maj 
certainly owing to ^^Dme one, thougii it may di^pnnd aa n. conditioa. 
whether it Is awing to C or D, On ih^. other hand, it may be ihai 
thB right is eoMtingnnt in Tesjiect of its existence, no than in 
Mpecl of its owticrEhip. TLiis is so whenef-er them Is no altemBUvB 
ownurp nnd wheUp themforE, the right wUl belong to no one an Jess 
it becomes vested in tlio contingent owner by the fulfilment of the 
condition. 

It IS tfl be noticed tbat tiie nontiagicDt owneruliip of u right U 
tomothini^ more than a nirnpla ohanue or poesibUity of becoming; 
the owner of it. It is more tiion a mere tpeu acquitiiionh^ I 
have no cootingert ownemhip of a piece of land merely hccatiBe I 
may. buy it. if 1 so wi&b j or because peradvanture its on'ner mas 
leave It to me by hia will, Contiogont oss'nerfihip is based not 
upon the mere poBsibility of future acfjuiaitlon, but iipuu the 
present ojdstcnce of an inchoate nr incomplete title. 


0\v_->£Eti.sinr 


Mb 


The cDriditioDS on wliich coDiui^ent owTiersbip dependi; ore 
termed eondjtjQns precrdcni diBtmguiflli them from anather 
kLdd kttowd ds couditioiiH A conditloD precedent Le 

one by the fuli^ltnent of ^vhich an Inchoate tltla completed; 
condition EubEcq^uent Lb one on tiie fultilmcfit of uhich a title 
uJreudy completed is exlLngnmhed. In the former coEe I oequire 
absolutely what I hove ahc^idy m-quired condltionaUy. Tn the 

latter case 1 lose absoluteiv what T hare already lost conditionAllv. 

* ■■ ■ 

A condition precedent IutoIvc^ an Inchoate or incompleta 
investillve fact; a condition ibuhEequent invoJirca on incomplete or 
inchoato divestitive fact (r). He who owns propiirty subject to a 
power oi EaJe or power of appolulment vested in some one elBe 
owna it subiect to a condition subsequent* His title is complete, 
but there is jLlready in o?£lstcnao an incomplete divestitive fact, 
which tiiav one day complete itself and cut short his ownctshlp. 

It Is to be noticed that ownersbip subject to a condition 
subsequent is not contingent but vested. The condition is 
attached not to the commencement of vested ownership, but to 
the continunnee of it. Contingent owuemhip is that which Is not 
yet vested, but may become so in the future; while ownership 
subject to a. condition BubBcquunt is already vested^ but may he 
fUvested and destroyed in the future. It is ownership already 
vested, but liable to prenmtuirc determination by Lite completion 
of a divE^titive fact whicti is already present in port { 4 ), 

It is dear that tw’o persons may be contingent owners of the 
same right at the some time. The ownership of each is alter- 
naliva to that of the other. The ownership o£ ona is destined to 
become vested 1 while that of the other is appointed to deatructLon. 
Similarly I the vested owners Lip of one man may co-ex Ist with the 
contingent owTioraldp of nnoLher. For the event which in the 
fuLUfe will vest the right in the oncp w'llJ nt the siime time diveat 
it from the other, TJmg a testator may leave property to his 
wile, With □ provision that if she marries again, sbo ehall forfeit 
it in favour of his childreUr Hia widow will have the vesLed 


frj On liiYVfftitiTe and divt^litive laeiin see | 123 , 

{^} Eng-llih Eftw drcLWE a locbnical l 1 ti tinct ion iwtwocfi calit^ Bubject tn 
1 ccfidhion BubiEipiEDt and dL-lDmiinriliEE t-ilsllil. Thn dlEl illL-lidb lurni nu'lrly^ 
□ pon lliE rnmi of woriia tiel'iI tn civatc I be latati'i, li iib wbrn ah 

flatatt ii elBEiifbjd as the one or ibe ^ilbor. C^jrtSEO kgal ijaftteijiitrsicri fdJIoT^r 
SI 1,. q. H. 7U 
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awnffship of tbo property* and bia ebildr^n tha contiLngenfc Dwuer- 
shjp at the fiatno time. Her marrbige is a oondUion sub6«;q'ueiit 
Id respect of her own Teeted o^ner^bip, imd s condiUDo precedent 
m respect of the contlDgent ownership of the children (f). 


SUAlilARY 

Fw«a!oe 1 three biiuehcial illations between penb^ni tnd 
Encanibrancej right*. 

Tha kind* of Owiaerahtp, 

h Corponal and iiii!iQrpcreal 

ownership al thing* and that of righti. 

The ownership ol right* and the right ot owdarGhip. 
ifej wporaUt and ret iitiiorpc^rajlfj. 

Diherent aae* of the term ret or thing. 

(o) A laetoriaL object. 

(h) The ohloct of a right. 

Material and Lniiimtarial thinga. 

(c) The object of ownenhip. 

CorpoTFal and incorporeal thlnga. 

2^ Sole ownership auiid cq-ownerGhip. 

Joint Dwufuship and o^-nerchip in common. 

Tru!^ and hcneiiEriBil Dwnertihip. 

The nataro of tmets. 

The parposes of trwita. 

4. Legal and equitable owaerahip. 

&. Vested and contingent owneishipr 

Condilioiu preeedetit and EubaeqnenL 
Contingemt and detcmilnahle ownenJilp. 


(M On neted and contingent ownmhip. Bee Wladlchdd, L B«tt. 66-W: 
Dotabiirg, Pandrikfrrt, 1. 8*3, ICWf—llif Aiwtan^ LtH’Mft 63 J Kocdaiek, Jaral 
RtfaLiDu (thid ch. 14. 
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§ 90* Int^oducticm 


In ihe wholo range of legal llieary there is do coDCi^ption iDore 
difhcult than that of posBesslon. The HoRiaii Ifl'^'yers brought 
their uruilI aeiiifieD to the of itj an^l since their day tha 

problem has formeii the Bubioet of a volummous literature, while 
it still couilDuea to taa the ingeniuty of jurlsta. Kor is the 
questioD ODe of mere eunosity or sdentifie "interest^ for its 
practical importance m not leas than its difficulty. The legal 
consequences which flow from the aetjuisiLion and loss of posses 
eion ore mEmy and scriQiia- PoBfiCfision. for exnmple^ is eTidenca 
ol ownenahip: the possessor of a thing is presumed to be the 
owner of it^ and may put all other claimants to proof of their 
title, Xiong posEession is a sufficieiifc title even to property which 
erigiiiuUV bclanged to another- Tlie transfer of possession is one 
of the chief tnetliods oE tranafertmg ownersyp {b). The first 
possession of a thing which as yet belongs to no one is a g 
title of right. Even in respect of property already owned, the 
wrongful posBesBion of it is a good title for the wrong ocr, as 
agnidst all the world except the true owner. Possession is of 
Huch efficaevp also* that a posse&^or may in many cases confer a 
good title on another^ oven though he has nooe himself , aa w en 
I obtain a banknote from a thief, or got^s from a factor w 
dispoaea oE them in frond o£ his principal. These nre some, 
though only some, of the results which the law attrihntca to 
poSscBsIon, rightful or wrongful. They are Bufficiant to s cw t e 
importance of this coaeeplion, and the necessity of an adequate 
anal}'Bis of its esaential nature. 


-rh. lading CO 

Wright, HI f*ff Conmnojl 2? rhinier 

l^turc Vl^ and Kmurekt RelniianM e^3 Chspier XA. 

In nd-f law it wm th«^ onit because of tt) Ibr 

thB priiLtire iitnl US wntMiTe of » *Jf''L } 

BBd % tliO =oc«»it, ter pi^* OR 346 

U. S4; B. E. Thom#. *'liWtrj of S^eLfun (l93fiK a2 Li, li- 34*#- 
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I 97, Poas^sglon in Fact and in Law 

It b neceasary to bear in mind hum the outsbet th^ dislinction 
between poesesaaon in fact and pDsaeaaion io law. We bavn to 
remember tte possibility of more or less senous diTGr^onces 
betw'een legal principleB and the truth of Elimgs. Not eveaylbirtg 
wbich is recognised as possession by the law need he sueb in 
(ruth and in fact. And converse]j tbe law, by rensoaa good or 
1 1 ad, may be moved to eicclude from the limits of the conception 
facts which rightly fall within them. There are three possible 
cases in this respect* Firsts posseEsion may cmd usual It does 
exist both in fact and in law. Tbs law recognises oa possession all 
that is such in fact, and nothing that is not such in faet^ unlesEi 
there is ^ome special reasoa to the contrary. Secondly^ possession 
may exist in fact but not in law. Thug the possession by a 
servant of Ms master's property is for some purposes not recog¬ 
nised ns such by the law^ and "he ir then said to hnve detention 
or custody rather than posseasioti. Thirdly^ possesgion ma^y exist 
in law but not in lact; that is to gstj for Bome special reason the 
law attnbutea the advantages and results of possession to some 
one who Eks a matter of fact does not possess. Ilia posBeBsion 
ihuE fictitiously attributed to him is by English lawyers termed 
The Eonmn la^yara distinguished poesession In 
fact as nafiirahs, and possession in law os posscBfio 

riuUiM (c). 


In consequence of Lhis divergence, panlv mteutional and 
avowed, partly aceidenUl and unavowed, between tbe law and 
the fact of possession, it la impossible that anv abstract theory 
should complebely bannonise with the detailed ml as t* he found 
lu Bny concrete body of law. Such harmcoy would he pomible 
only in a legal system which bad developed with absolute logical 
rjgour, undisEurhed by historical accidents, and unaffeoted by 
any of those Bpccial cGnBiderations which in aj] parts of the law 
prevent the inflexible and consistent retognition of general 
prmcdplos. 

It follows from thia disconknDe between Inw and fact, that 


(cj t'OA.euiaD w 1ft tv 





POSSES.SJON 


3m 


S D7] 

a compkt<j tbfjory oi poesestdon fulls into tvFo pnrtB : first an 
aiiAlTSis of the con£3&ptlaD Itself, add ftemandlj on iiLspaeitioii of 
I h e mmniRr in which it is retognJ&efl wnd applied in the actual 
legal syfitem. It L=i with the first of tiiOEe mattera that we are 
here principally concerned ; hut reference wjU be mads: mcldcntollv 
to the mannar in which the conception is reco^niBed in hkiglish 
law. 

It is to be noticed that thert^ are not two ideat □! pc^esflion 
—a legal and a natural. Were this so, wc could diBpanssi 
alLogether with the diEOUsEion of poEsesaion in fact- There Ig only 
one idea^ to which the actual rules of law do more or 
imperfectly conform- There is do conceptiou which will include 
all that amauntE to poBBession in kWp and will include nothing 
else^ and it is impossibla to fra roe any definition from which 
the concrete law of posseBsion can be logically deduced. Our tftsh 
is merely to acarefj for the idea which underlies this body of rules, 
and of which they are the imperfect and partial eisprcEsion and 
application (dj. 

Tho OOlnplexities of tha Ellglish law are increafied hj tha titiriaun 
cirdttutstance that two dktiaet kinda of Icgnl posacsBioti aro roDOjz- 
nited in that synt™. ThciiO arn diilingtiklicd as seisin and 
poteeaBion. Tn a cauEidernbla estunt they ar& governed Lj diSerc-nt 
rnies and ha¥e different effects. I may havo sfisia oF a piece of laud 
but not possoasion of it, or po&sesaion but not seisiiit or both at oiioe; 
and in all those cases I may or may not at the same time have posaefi- 
sion in fact. The doctrine of ieisin la Jimitod lo land; it ia one of 
oiiriofities of that most curious of the producta of die Jinioan 
iateUoct, the Eaglish law of real property. The doctrine of 
aion, on the other band, ii common, with certain rariatjoiia, to land 
and chattels. The dHergencg helwoon Llicse two fottns of posst^sioa 
in law is a maiter of legal falatoryf not of Ic^a] theory. 

Eitraordinaty impartoncfl was until a comparatively recent period 
attributed by our law to the acquisition and rcteiiLiot] of seisin by 
tbfr owner of land. Without aeiEin hia tigbi was a m-cro shadow of 
ownership^ rather than the [ult mality ol it. For many purpofloa a 
maa ftoct only what he pOEsesEod—and tho form of his poiisesfiion must 
be that which amunistcd: to wLsin. k dispnBsraed owner wns deprivKi 
of hi^ mosL eHeotive rcmedi^; be cotiid neither alienate his asiaUr. 
nor lesvo it by hia will; neither did his heirs inherit it after him. 


^d;l For a cnticmn of Ihil idea pf “ pofiMSSEon in fact 01 

L. Q. It. ff^lO-1. The vinw Ihdre ad^auE^c-d is that poasoeflion in fact is 
a urnpllffcd aud ideiklLBed theory of ^aaeadon as it k fouEtil in m ipreu Je^al 
■iystoin. 
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The tendL'CiD^ of minierni lnw i* to climiDate the wJiele doctTlud of 
EeiciRp ai mLBl ajn^a.ic suTririd. nl DLq. earlier ptocK^ss dJ tboughtp Jind 
to reco^ise a amgla form of le^jal po&session [e). 


I SB, Corporeal and Incorporeal Fosses^jon 

We have seen in a former ohupter that ownership is of two 
kinds, being either corporeal or int'orporeaL A aimilur dlatinotioD 
h to be drawn in the tiuso of possesamti. Corporeal posees^ioji is 
the posseasloa of a malerial object — a houses a farm, a pleco of 
money. Inoorporeal possession is the possession cf anything 
other than a msterioi object^for example^ a way over another 
tiiad^s land, the access of light to the w^indows of a houscp a title 
of rank, an office of profit, oml such like. All these thinge rosy 
be possessed as well as owned. The po^easor may or may not he 
the owner of them^ and the owner of them may or may not be in 
possession of them. They may have no ow^iEir at ad, having no 
existence tie jure and yet they may be possessed and enjoyed 
Jf facia [f). 

Corporeal possession is tertued in rtornun low' pQ^Ef^ah 
corporia. Incorporeal possession is distinguished as poEsesaio 
juris^ the possession of a rights Just as lnLi:^rpoFeai ow^nershlp id 
the ow nership of a rigtiC. The Gemuins digtinguisl! In like fashion 
between SauhenhcaHs, the possession of a material thing, imd 
RschiEhtails, the possession of a right- Tbs signlficAnce of this 
uomeaclature and the nature of the dislinc^tion indicated by it 
wiO be considered by ns later. 

It La cjnettian itttich wlipthor inrDijM^real posMsaion is in 

realitj Lru& pgasessioa at bJL Some are ot oplDian that all gcaoine 
pofl&esftioii is CDrporeAb and tUat the rhthpr it r&lot&d to it by way of 
Bi3alogy merely. Tlisy msintaJia that ihero is no aisgla generic con- 
Ci^ptiDn which inoludin poMitfia fOT-jjqrii end jurij os iti two 

■pttiJic forma. The Roinsm lawyers speak vith haitallon flad evon 


it) 3cc, ai ta the irlr* aF wiitia and this oobficqBett^T^ uttrihuteil to in 

■^rima np ■ nm-'n-nn aM.Pk.i_ a-P ■!.n + ^_.'.Ah ! Lr .1 . i _. -. . . _ _ _ . . 



idea in the of frcB^iptioii. lae Lllmlition Act, ;039, h. 10. 11. 31 f61i 
cf. yo»flii V. Clor^ [lOMj A, c m, M 7iJ0. 7SJ. Yet kc Afurom 0 /HjdSr* 

tmo) 7 C ‘ criiicliL. <ce Cknifbcu in 
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Lncoiudatfincy titi the pouiL Ulstt wmetiiDCA induile t»th formi uadiir 
the titld o| |»jjeuie, while eL other times thej aj^ caraftiJ to qnolifjr 
uicarpoieal poaseosioii a* pojwsuio - wunathing which is not tnae 

posseMlGO^ Lot ia analogouB to |L The qoestioii ii one ef no litUe diffi¬ 
culty, bnt Lhe opinicn her© Aoxpi^si h that the two forma do in truth 
beloDg to a aingia gemEia, The trae idea nf pqa^e^on k wider thnj? that 
al corporeal poffiession, just as the tmo idea qI awnorfikip ia wider 
than that of oorporeal ownership. Tho pQaiWflaion of a right of way 
ia generically identical with the posBesaion of the land itself, though 
specificallj different from ih 

In the following pag^ wo ahail consider first corporBal possc^ioD 
and, then Incorporeal poasefiEian, 

I 99 . CorpamL PossessLan 

CorjHireal pos&es!5id£i la clearly samE form of continuLDg 
relntion between a peraon and a niBterinl object . It ia equally 
clear that it i& a relation of fact and not one of right. It may 
bCj and comnoDnly ia, a titjo of right j but it Is not a right itself. 
A man may possess a thing in defiance of the Taw, no less than 
in aceordance with it. JTor ia thia in any way inconalatent with 
the propuaition^ already considered by ua, that poaaeaasoEi may be 
sticb either in law or in fact* A thief bos possession in law, 
although he has acquired it eontrarj to law. The law condemns 
hie poaaesaion as wrongfulj hnt at the Rama time recorgni&eB that 
it oxiuta, and attributes to it most, if not all, of the ordinary 
L^nsequenceB of possession (^)r 

What, thenp m the exact nature of that continuing dc fa^ta 
relation between a person and a tbingp which is known as 
possesaion? The answer is apparently this: The pOMteEwion vf 
a fnaietial object i$ thf continutnQ ex^rchB of a oZafin fa fhs 
ttftfl of it. It invalve&, tlierelora, two di&tinct elements, 
one of which Is mental or aubjective, the other physical or 
objective- The one consists in the intenlion of the possessor \sdth 
respect to the thing possessed^ while the other consista Ln the 
external facts in which this intention has Feolised, embodied^ or 
fulfilled itself, Tliese two constituent elements of possess ion were 
distinguished hy the Homan lawyers as out»i 144 and corpus, and 
the expressioiLB are conveniently rctainEd by modem writers. 


(g} k tlMs die facto Ttsifttiaa IwtwMn ttn pomsBof aad the thinff 

Jtu paMtMtionii lA iht ri^bt (if suy^ of wldch poEBcesion k the 
WMTOe or tiLli!. Jiu poWTrffnJi il tTje ngbl lif luiy) wbich w. mui hu to acauira 
ur to rclun posBEsamD, 

■J. 


11 
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The fiubje^tive element le called mom partieukrly tbe anhiu^ 
p*Oitidendit aniiriiit ie6i habendi.^ or dofliinl. 

*4piaciTnii:r pof^etsioHfmtk so runs a eelebroled seiiteuco of the 
Roman lawyer Paul {h), corpora ei flTijmo, per se aTifmo 

fliit per «e corporis. Keither of these is sufTiclent by haell. 
Possession begins only with their union, and lasts only until one 
or other of them disappears- No claim or iQnipnus, however 
strenuous or howeTer rightful, will enable a man to acquire or 
Fetain possesaioiii unless it is eventually realised or eserciaed in 
fact. No mere intent to appropriate ei thing will amount to the 
pofidcssioii of it. Conversely, tbe carpus without tba if 

equally inefTcotive. No mere physiesl relation of person to thing 
bos any signlficanee in this respect^ unless It is the outward form 
tn which the needful animus or intent has fupilkd and realised 
itself. ” A man does not possess a field because he h walking 
about in it* unless he has the intent to exclude other persons 
from the use of it. I may be alone in a room with money that 
does not belong to me lying ready to my hand on the table. I 
have absolute physicol power over thia money ; 1 can take it away 
with mo if I please; but 1 have no poBsaaaion of it, for I hay is no 
auch purpose with respect to it. 


§ 100, Tba Anlmua Possidandl 
We shall consider separately these two elements in the 
conception. And first of the antmua paiiaiiicndi+ The intenl 
nacBHaary to constitute possession is the intent to cmlude othem 
from interfering wdth a material object. Whether or not the 
possessor intends to use the thing himself, ha must intend to 
exclude the interference of other persons. As to thia necessary 
mental attitude of the possessor there are the following obficrra- 
tlona to be made. 

1 , The animua xihi hahendi is not necessarily a claim of right. 
It may be consciously wrongful. The thief has a possession no 
leas real tlian that of a true owner. The possessor of a thing is 
not he who has, or believes that be has, a right to it* but bo who 
intends to act aa if be had auch a right. To posaession in good 
faith the law may and does allow special benefits which euc cut 

ih\ D. ii, a, 1. TLe pbriifl ii bdorkwed tiEmrly trnrd fat word hj 
Bruioa (f. Sa bh ^ 
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off by frauti, ^ul lo posst^asioii as susli—Lba fuMlmeot of tho self- 
iiRsertive will of tile iniliviidu^l^gciod faith is irrelevant. 

2. Tbe cluim of the possessor must he exclusive. PoBsessioo 

involveB cm intent to exclude other persons from the uses of tba 
thing possesBed. A mere intent or claim of unexclueive use 
cannot amount to posaeBsion dI the matcrinl tbing itacliF though 
it mny and often docs amount to some form of incorporeal 
posBCBaion, He who claims and cxerciseB a right of way over 
another land is in possestton of thia right of way^ but be 

is not in poBsessjon of the land itself^ for he has not the necessary 
JifIJIrtUj: of excluEKlD. 

The exclusion, howeverp need not be abBcilute 4 1 may pofiBesB 
my land notivitlistandiiig the fact that some other person, or even 
the public at largeT poeseEses a right of way over it. For, subject 
to thU right of way, my animus po^efrJrndi is fitill a claini of 
exclusive use^ I intend to exelude aJ] alien Interference except 
such as is justified by the limited and speciid tight of use vested 
in others (r). Funhermore, If a bailee intends to exclude the 
world at large from control of the chaltol, hia intent is enough 
for pos&aBsion although he la willing to give up the chaitel to its 
owner at any time. 

3. The animUB pot^idendi need not aiuount to a claim or intent 
Lo use the Ibing as owner. A tenant or a boimwEr may have 
[Ktssession no less real than that of the owner himsclE. Any 
degree or form oF inteoded use, however limited in extent or in 
duration, may, if exclusive for the time being, be auflicient to 
Constitute possession. Indeed, tlie aaiintjij poitidendi need not 
be a olaim to mo the thing at all. Thus a pledgee, or a bailee 
with a lien, bas possessiofi. though he means merely to detain the 
thing until he La paid- 

4. The animus posBidendi need not he a claim on one's own 
behalf. I may possess a thing either on my ow-n account or on 
account of another. A servant, agent, or trustee may liave true 
poEBCBslon, though he claims the exclusive uae of the thing on 
behalf oF another than bhnseli (fcj. 


(0 Bift nl«q I in/JO, on cpncnirrot pQ^Bslon. 

It hrB TETnemfctcrfld that we are FpeaMng of pEJMPfl&iap in /art. 

WtieLheir TX^ScMion in kw ibe varioufl advantaj^GB cDoten^d hj Jt iiie 

Id be atinbnlcd (c all pDBzcEBori in fact or onij to Bcme af them k % differeat 
r^uHEtiDD with wHeh we are not bera caacfirDed. Kflman kw. save in 
exnpLunal cifliM, allDWEd pDtJirann corporis nnly to tbcMe wbo pmseaEBd aa 
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5. Thq antntui Dized not be Epeelfic, but may be 

merely general- That is to say, it do^ not nece^aiirily involve 
any continuouB or present knowledge of the porticulnr tiling 
poe$&ssed nr of the poasesaor's relation to it. A general intent 
with respect to a clasa of things is mufFicient (if coupled with the 
necessary phyalcBJ relation] to Gonfer posaession of the individual 
ohjectB belonging to that class ^ even though their Individ ua! 
eidstence is unknoTMi. Thga I posseas all the books in mv library, 
even though I may have forgotten the e^stance of many of them. 
So if I set nets to catch fish, I have a general intent and claim 
with respect to all the Huh that come tliercin” and my [gnorance 
whether there are any there or not does in no way affect my 
poR&eaaion of such as aro there. So I have a general purpose to 
posBesa my flocks and herrlsi which Is suEBcient to eonier 
possession of their increase though unknown to me. 

It might W thought that wlmn a person has pcsseasion of a rerap- 
ticle^ such as H boTCj bagr eabirtEt dr envelope^ hii of the 

receptacle aaldfnaUdally give* Mm pouessiaa of its TbU, 

however^ secjiii imt ia be ap^ at any rate lor the puxpqao of thp law 
of larceny. The principal casea are as EdUows. 

In J/erry Vr firWa |[f] the plaintiS pcrchoscd a hureaq at auction, 
aad stihaeqiienily discovered moiKiy in it^ hidden in a aecjEt drawer 
and belonging to the veTMior, The plnLetifT thereupon appropriated 
the money; and it wa* held that in doing m be committ^ theft, a* 
be obtained poueeaioi] of the money not wben be innocently bought 
the tHureaUp but when lie fraudkileatly nbfftracieii ihf oenlifintfl of it. 

In CadirnpJii t. tfrreH im) a bimcau was delivcrcjd for the purpora 
oE repairs to a carpenter, who discovered \n a seeint drawer money 
which he ronverbed to his own uee. It woa huJd that he committed 
larceny, by feloniously taking the mneej into hii poRacMioa* 

It appears that in both, those case* the recipient of the hnreau neither 
know nor snspected that there woa anything inside. It seema, howeveTp 
timt the same rule mppliea even if the recipient knows or in&pecta that 
there IB BomaLhjng inside, if be doet not know ex^aetJy what is inside- 
En B, V. Hudjoa (») the prisoner receivinl a letter that was intended 
for iontcone die. He kept it lor bottib days and thirn^ on oponing 
it, found iuJiide a cheque, which ho appropriated to hia own nie 
Tbo Court of CrimLnal Appeal held that ho was guilty of larceny, 

owners and on Ihcir own behalf, to Rngbsh Jaw, on the other band, there 
no inch limilatina Of legal jrasHisicm: though even hefu the pMMSEEon of a 
xerpanf scmiatiiiiea fails to ohtoin legaJ reco^itton 
il) (ld4i>, 7 M. 4 W. 603. 

[yn) (1S0S1, 8 V«. 7 It R. TO. 

[Ti) [1043] K B. 4d&, not foUowm^ v. Jfuakliaw 1 bLxdy 

C.I idO. 
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Tlie che«iiii« <11(1 not in liw pui into his posawlon imtkl lie 
wbftt it sntl MintiE St that moment he ccnceiT^d the aftimux /umiuii, 
his ai^t waa Isixsiij. 

Niitwithstanditig the weight ol suthoritj for Lhe niJe^ it la anb- 
mitted that it is not aaLksIactot?^ In J?. v* ifudson the prisiitior 
must h%Tie EtippoHnd tha^ ths envelcpe c<ititaLnMl a piece of paper of 
EQine Portp and it BH^ems t-o he enneaEiT^lj- suLUe to a.Tj that, jtiat 
because he did not leiUse that the piece of paper waa a chHioe, the 
chequo did not pass into hie pmseasioii. As for the decdsion in 
Merry \\ tire^n, it iwmfl to invoh'e a inoonaistEncy. The 

re|iQrt slates that the bareait was an old one, and that noilheT the 
sellor nor anjono olaa knew that thn monej' was in the secret drawer^ 
Noi^erlfaGl'ess thft proportj in the money was pleaded to be in the 
seller. IT^ as was held^ the plaintifi did not conm into poftwsaion of 
tho money by buying the humaap it ia difficult to see bow tho seller 
had como into poseession cf the money when ht fox hia part bon^ht or 
othorwise acquired tbo bimiau; BTid theref<^tc it is difficnlti tn bm how 
the property in the money oonld be ]aid In the EelleTp for ^'property” 
in thfl law of larceny rm>an■ poEBesHioii. Tba logical ODnseqaence of 
saying that a person does not pOBScss money in a secret drawer in a 
hnnean in his possessionp of the existence- nl which moriey bn is 
ignorant, !■ that ho U 3iot protected by thn criminal law against a de 
/□efo theft of the tnonay. Obrionfily it is qntte imposaiblo for the law 
to take this Tiew j but it was jiToidiHl in Merry v, (rreea only at the ■cost 
n F a logical inconsls^tency^ Howeror the question of posseps-ion m deciilijd, 
It is dear law that a person who buys an article is not entitled to ratain 
an. objEKzt of salue which he hji<fs hidden in. tUa or tide, bpt muBt ratuzn 
it to the ioUer (o). 

§ 101. The Corpne of Posseaslon 

To comfititoto posBesaion the anioiiis dfj'Tnzni \b not in ifes&lif 
euffioiEntp but miiat bo crnbodiOLl in a co'rpws- The will is 
aufhnient only when rnanifeated in. an appropriats Bmirdnnaent of 
fnet^ juat as the fact ia aufficient only when it la the expreEfiion 
and embodiment of the nequirsd intent and will- PoeaK&ion U 
the efteotiTE realisation in fiaat of the animug sibi (p). 

We shall eon&tdcr the corpua of poBsession under two headings: 
[1) tba relation of the posse^or to other pereongt ^itid {^) the 
redatiou of tlie poHsessor to the thing possessed. 

(o) Tilivtnaf V. Tkd SoTcmbor 19E4, forthar^ 

The Cffitifafjrt Lett. pp+ 1J34—2S&r 

<pl An ipfltracllTB cart on the carpai of pDaHEsioa is Tk^ rabanfia, 

[liyi n p, 75- Tbs tfirroii and cerpur am rtmDtlincf usod al«o m Bent 

Act cftBtat bill then* tlwy d<3 not nMCBMnJy bear lha Sime meaning sa m the 
taw nf tort STi.ll crimfi. Hp*. B«u?n V, BrajA. [1348] 2 B.. B, 0-Sj (C. A.I; 
fliiiA/ur4 T, Fctco. [1964] 1 W. L. B, 67'i? (C- A.). 
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§ 103- The ReUUoii of the Possessor to othef Per&ons 


Sd for E13 otliei* perBoiis are coticeniijd, 1 hid Id ol k 

thing when the fEcis ol the c&bb are suixh hb to ctreale h reasonable 
expectation that 1 wtI] Dot bo mterfered with in tbe use of it. f 
I oust have boid£ sort of security for thehr ncquieaeenc^ and non^ 
interference. The reality \ it has been well said {q), " of di 
facto^ domimon is measured in inverse ratio to the ehonees of 
efiective opposition,"' A security for enjoyment may, indeed, be 
of any degree of goDdiie&& or badness, and the prospect of enjoy* 
ment nmy vary from a mere chance up to morel certainty. At 
what point in the scale, then, are we to draw the line? What 
measure of fiecurity La required for possessioiL. We can only 
answer : Any measore which normally and reasonably satkhee the 
animntt ilaynini. A thing m pDBses&ed. when it stands with respect 
to other persons in such a poBition that the possessor, liaving a, 
reosoimblo confidence that bis claim to it will be respected, ia 
content to LcaTo It where it Such a meaanre of secLiritv mav 
be derived from many sourees, of which the following are the 
most important (r). 


L The ish-iftical jwtFfr af ihe po-jjejjur. Thft phyBLcal powsr to 
esclude ail alien iaterf^Tonoa (accampanied of coux&e by thu sped ini 
intent) rertaiuiy conien possoesian; for it cooBtitutes an aEretive 
jzuarnntee of enjoyoioiii. If I own a pura^ of money, and Icdi It up 
in B hqrglar-pTocI safe in my honM, I oartainly have pDEBeEakn of it. 
1 have effectivEly realised my anipnuj j^e^shiendi, for no one can lay a 
Enger on the thing vithont mj eoDaent, and £ have fuU power of 
using it myself. 

Fose^ioa thoa baEed on physical power may b& loohad on as the 
typiral and purfect form. J^fariy writers, however, go bo far as to 
consider it Ehe only form, deGning pmiMSftioa ai tha intentioiip cDuphd 
with th^e phyaioal power, ol excluding bH other persons from the pse 
of a material ohject (a)- Tbis ia far too hbitow a view of the matter. 


PotSoct *n.1 Wright, PUMMEion in tk^ G^mman Law, 14 
{r) Ibsoluus BBCEoity for iha futuni”, Demburg, TandeStien I 

IM, ‘"jj Dot requLBita. Fuf it if irot to bt had. ... kW that h 
ih that acMfdiog to ihf Ctdmmrv^ eouTm of affair? oob k nbje lo 
eouat Od the cOntinning enjoyment of the thing." Pi-u f sect ITH Bm 
W n-ht, 13: ' That OcmipatlOii ia effcctlTE 

■Nhiirb ifl Eufficicnt u a rule and for practical purpo?« fco CJCcludQ Hranfm 
from jolcrfcring with the oecupJer'B uee and eoiaTinent/' 

?ff The tlii^ heitt mnBideriid £a that which'has b™ iJiade familiar bv 
Savipnya ceTabrwted traatiaa m rosBEaahn {Ecrht rfrj BwUt*, The 

thfliience f>r tbia wori wbb long prrdnminmnl on thfl Continent and cauaidBr- 
able in England, and ll itill hmlB no imaH aoiOnnt of aCceptaniTB. A 
forutble fttatfment of the obJ^lobB tq feavigny'i doctrine ii conlaiscd m 
llLt<ring> llrqnd tlfi IBC — 103. 
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Whftt phjaiCiiJ pewer qI prsTmtini^ trespuRs do« a man ncqnire Ijj 
making an eiitrir upon an estate whidi may be Mine iqiiai* milea in 
4 frjrtent ^ 1» it not clear tlint he msj ha^e full pofsfesfiifln of land 

that is obwlntely imfenced and nnprotected^ lying open to ercry tr^- 
psftser? There is Etothing to pjt»veiit even a child, fmoi aequiriii^ 
cEFective poMcssion m against sU^ng meRp nor m p^seEtion LmpoRsihle 
on. the part of him who lios in his bed at tho point of death. IE I 
stntcii a net in the «ar du 1 not jicqnire the pcssesiioii of the hsh 
cangbt in it, so soon aa thay are caught I Yet every othar flRhErman 
that pasfieti by has more power of eicludiag mo than I have of eiduding 
hiin. So if 1 feot traps in the forest, 1 posscM the animala wliicb T 
catch m them, thongb there Li neiLher physical pMcnce nor physical 
pawer^ If In my ahseaca a vendor depoaitfl a load of stons or timbor 
on tny land^ do I nOt forthwith Bcquira posseaeian ol it I Yet I have nu 
mom phvsical power over it than any one else haSr I may bo a 
hundred miles from niy farnip without having left any onts in ebat^t! 
of it: but I acqnlrE poBsessioTi of the incroaae of my sheep and cattle. 

In aU such cases tha osanraption of physical fvower to ertlnde alion 
iDterfcrencfl is no better than a hctioiir The tme test is not the 
physic-al power of pirn'enting interference, but the improbability of 
any interferencE, from whatever source this improbability arLseE, 
Other sources may now bo cqnaidtsred. 

2. Thi personal pTcjenra of th^ pMsesror. This smirca of Becuxity 
TTinst bo distingnished from that which has Just been mentioned. The 
two commonly coincidOp indeedp but not nocei?sarilj. Bolts^ bars, and 
stone walls will givE lan the physical power of mtclnsion without any 
personal presenca un my part; and on the other hand thEre may b® 
pEFsonal preiiencE withunt any real power of exclusion- A little child 
]ias no physical power as against o grown man; yot it possesses the 
moHEV in ita handr A dying man may retnin or acquire posscsaion 
bv his pErsonal presenoOp but certainly not by any phyaicaj powor left 
in him. The occopier of a fami ba? probably no real phyiical power 
of preventing a trespass upon it, bnt his personal prince may be 
perfectly ElEctivo in restraining any such intorfErenoo with bis rights. 
The respect shown to a man's person wiD eommoiily extend to all 
thiiiEs claiined by biTn that are in his immediate presence. 

3. StXTcctjr A third sonree oF d€ facto weCmity is secrecy. li a 
man will keep a thing snle from otherH, ho may hide it; and he wiU 
pain thereby a reasonable gnaiantEe of enjoyment and is just as 
rCTecLivElt in posMEsion of the thingp as is the strong man armed 
who keeps his goisds in peace. 

4. CuMivfm. Sneh is the tendency of mankind to actjuloaco in 
Obtablishcd ussgep that wo have hone a further and ynportant sonroe 
of df facto security' and posbebbioii. Bid 1 plough and sow and reap 
tho harrost. of a field last year and the year before? Then unless 
llipre la somEthlng to thu contrary, I may refumnahly expect to do 
it again this year, and 1 wn in posEession of lha field. 
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5 - nwpfci /or rightful cloi^Li. PossesEiod ii a matter of fact aiid 
ndt a matter of right A claim iiinj realisa Itswlf in the facts whethpr 
1 % ia rietilfnl or w^nangfnL Yot its rightfuliicfcs, or rathar a pdblic 
caaricticin ot its right fulness, in an important clutabLot in the acqaiai- 
tion of posscBsiom A rightful claim will readih- obtain that ^eooral 
accjiiic&c^j!^ which Ls ewntfal to di /acte eeoi^ity, hot n wronefuJ 
claim will hsTO te make itself ^ood withpiat any as^utance from the 
law^ahlding spirit of the £001111011117, An avoer will prast^Efi his pro¬ 
perty on much easier termfi than thMo on which a tlucf mil possess 
his plunder (fl. The two forms of seemritv, ffe /ocfo and tfe /ur<?, 
tend to coinoidEince, Pes&eBsioo teods to draw owoenhJp after it, and 
ovnei^hip sttracte possession. 

hu. Tfi-c Tfitiai/iutofrofji 0/ the anijnrii tfomidt. An Importaot elsTticnt 
to the (fe facto &ecnrity of a claim is tho ^sihilitv of the claim. 
PofiSOSflido essentialJj coneista^ it in tree, not in the ma^estation of the 
nntinijj, but in the maJLiation of it. a manlfeiHcd Lntont ia mneh 

more lively to obtain the secority of general acquiaceoco Lhao one 
which has oever nsaumwi a visible form. Hence the importance of 
such circDmMlaiica as entry, apprchcimon, and actoal usa (ti). 

7 , 7 'Ac proftfefieii n^ordcff th^ poTi^efJion 0/ of/ier The 

poBEeMioo of a thing tends to conleEr posMslon of anj gtlior thing 
that ifl connected with tha firrt or sccuHfiOTy to iL Tho posEcsj^ion of 
land confers a measure of security, which nin|^ amnant to posscssionT 
upon aD chattels dtoBted upon iL The posBeesion of a home may 
confer tlqe jMssession of the chatlok insido iL The puBseasion of a 
boi Or packet moy bring with it the fjopseasion of its contents, ^ot 
tmocaEarjjy^ huwe^er, Ln any of those caaea. A man eSoctually gives 
delivery of a load of bricks by iLepoaiting them od mj land, even in my 
absence; Imt he oould not deliver a roll of hantnotcji hy layma them 
upon my dooistep. In the former caea the position of the thiiiK i* 
nDima] and BKure; in the latter it is abnormol and Jnseeiim 

Notwithfitanding some judicial dicta to tha eqatrorv* it does 
not ficem to be true, at any i-ute as a propoeition of fact, that the 
posSessioa of land necessarily confers posseEsicn of all chattels 
that are on or undar it. Whether the possesaian of one thing will 
bring with it the poaEqaeion of another fhat is thus connected witfi 
il depenfls upon the cimuenetances of the particular ceee. A 
chattel may be upon my laud, and yet I shall baya no poEBcaalon 
of it unless the oninius and rotptfs poa»e»sionh both exi&t. I may 
have no animus; as when my neighbour‘a sheep, with or without 
ray hno^vledge, attay into my field. Them may be no eorpu#; 


Phy&icfll or dt facta pots^ion 


(tl Tfilluck Bnd Wright* paufirtna, IS: 
rradliy folloUra the rcpnlatian of tlUs.'" 

(«■) In the erorde flf Therin^t " TIw of |iiMtcaaian ii ot deeiuTr 

impirtsiicc for iti pecunty.'' Gfwnd IM, 
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ai5 when I a jewel in my gturden, Qnd eonnol find it ugain. 
There may be neither corpti^ nor nuitnua; as wlien, unknown to 
me* there is a jar of coins buried somewhere upon my estate. 

Thfr rolet of Engliili law on thli mbjoct hav^e oeqaviooM mimh 
dispute, bat at laail one rule ii i^aaonably clear, 

(1) In the ifi^ordi of Pollock and Wright, “ the poesMiDn of land 

carriea uritii it in general^ by our laWj posse^iou of eroi^'thiag wMdi 
is attacliMl Id or uiidor tliat land ” (a). Thpse words were: quoted 
with appFOTnl by Lord Ruasell of KMlowen in ^oul^ Stafftyrd-^hirr 
irufaniJorJti Co^ v_ where the defendant waa employed 

by tho plaintLi! company to clean out a pond upon their land, luid 
m djoing so ha fuiind ctirtain gold lingo at ths bottom of it. It was 
held that the company was in ibrst po&sesaEon of these ring^, and thf 
defcnilant^ therElomr had acquired no titJa to them. 

Similarly in Eliret v. Urij^ Go* to. (e) the defendant company 
Ujofc a Icaao of land from the plaxntLff for the purpose o! erecting gai 
work&f and in the proceta of excavation found a prehistoric boat six 
fiiHFt below the lurfai^e- It was liEdd that the boat bolcnged to the 
Inodloidn and not to the tenants who discovered it. Chilty^ J.j eays 
of the plaintiff: ** Being entitled to the inheritanre , . - and in lawful 
poftfiession, he WQi in pMees&icin of the ground, not merely of the fliur- 
fara, but of everything that lay IwiiEaLh the enrfaco down to the 
centre n! tho oaKh, and consequently in poaseseiun ol th^ boat. . . . 
In my opinion it makes no difFeronee in these circTimsta nrip^ that the 
plaintiff was not aware of the eiiatcnoo of tW boat (d), 

(2) It ii doubtEuI whetlier a ponon h rEgnidod as poEaesaiug in law 
a thins that la lyrnu anattachod on th^ sotfaco of hia laud, or m his 
honsep where the thing ia not posseased hj aomeono else. 

In Bridgtt v, ifaiijJfcfJtffort^ (a) a parool of baulunciteB was dropped 
on the floor of thtj defendant'^ ahcip, where tJicy weito fcuijid by the 
plaintiff, a cujtlomLT. It was hold that the plnintii! had a jfjood titlti 
Id ihuDi as against ihs dofaudant. For the plaintiff, and not the 
defendant^ wm the first to acquire posBeseiem of them. The defendant 
bpul not the necBEBafy oniniui, for he did not know of their MistEnce. 

In R J/aore (/) a banknote wa* dropped in Um shop ai tlm 

Co) in the Lou?^ 41. 

(&> [ fi qr B. 44. 

{ei aB96h B3 Ch. B Ml. 

{d} Sir Joha Sabnond atoned that these cwb^r do not nrceHaTily aiipport 
the view ihal poaBesGioD of tbe chattel went wiih ihf pd&awion of the l^nd. 
He cjpKaiocd Ciwtf m ihe ground that a perion who fimJ* sa 

servant or ngeal far another, flodi not for bimKlf bot Tor his ortploycr. 
Add he explained Fliers v. Brigjf OoM Co. on the ground that the daftindaia 
CJFtnpiiiiy obtained the boat only by AO ACl of trcspAH. either ot theee 
points wore taken in the JEidgmoffltl, whicb proweiJed on the principle that 
Salmond donjed^ lee text and note (k), fa/ra. 

(r) (laol), 21 L. J. Q. B, ?&. 

C/1 [IMIL L. ± C L 
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wb{> on ductiveriDg il, picked it up ajid cenTerted it %a tia 
Qwn well knowing that Lhe ovto^r eci.ii]d be foued. It waa hi.4d 

tlint he was rightly convicted of larceny; from widch it foilowa that 
he was oDt in poFF^Bsion of the note until he actually dii&covanMi it. 

Tt«e two ca^efi may peem to decide that a ponou who occupiEA a 
fauildiag does not for that reosou alone possess things iu the building; 
and trom this it w'onJfl follow a fnriiori that a person who occupies 
land does not for that Teofcn alone possess thingi that are loose on the 
surfaou ol the loniL Tht cases are not, however, vei 7 Mtisfactory. In 
if. V. Jl/oore ihe queBlioq here discussed was neither argued by counsel 
□or noticed hy the coiol. As for v. ffau'tsi^rorf^, the judgment 

oE PattesoUp J., is not at all explicit. Apparently It goes the whole 
length of saying that the occupier of a building dcH^ not possess things 
that has^o been left by another lu the buiiduigi unless they were 
*' intentionally deposited there The last phrase scorns to mean that 
the gondii moat haTe been deposited in the huilding wiiJi tbid pnrncwa 
of putting Lliem iu the possession or nnder the charge of the occupicir, 
as whore a railway company delivers goods to the prejni»« of tlie 
cansignEio, or whera a guest at an inn depoaita b^s luggage in hi^ bed^ 
room. Thia sweeping denial of pcatsession in the occupier doet not 
seem to have commended itselr tn most lawyers, for several aftempta 
have been made to whittle it down by " explanatioua^^. Thua, Lord 
RusaBlI of Killnwen jnstified the decision in Brid ^4 v. ffnirtr^irorfA 
by rElercnce tn the joct that the notes were fonnd in Lhu public part 
of the shop ** This ground seema also to hayo been taken by 

Halmes, who auggested that tbiire was nn intent tn exclude others from 
the place where the pocket-booh wa# PoILuck and Wright exprvai^-d 
the matter rather differently hy snggpwting that the skopkaeper had no 
ift pictii control (i). Sir John Salmond, on tho olhur band, took the 
completely diffareut paini that the shopkeeper did not know of the 
existeiice of tbe notei, and to hud no uuiinux- ^foua of lliaSe puintp woa 
taken in thu judgments. Dr. Goodhart,, after a toll discusaicnip makes 
bald tu sugge&t that the case woa wrongly decided {k)j and It is sub¬ 
mitted that thia Ib the better opinion. From a practical point of yIuw 
it LB best to award posaeaaiem to tha occupict of the plum where the 
thing is fonnd, because in thU way the loser, if he guea^cs whera he 
dropped it, ia most likely to cdiud by his chattel again. 

The more TWGit cosea do not clarify the law to any □ppre^iablo exfent, 
bocfluse they nre in conflict and fail to consider aome of the relevant 
authorities- Brid^n v. i/aickesu'orfli was followed in liaiiinEiiri v. Ff.d (i), 

rrpl Bouth Staffffrdihht U-'aten^:QrkJ (To. v, Shurman^ !l Q. B. ii 

at 'll- T^o jLuui, ^31 IT> 

(i> Pajxrajiaa in Commoa Latti, 37 ff. 

(fel "Three Caflaa on ", EMiay4 in Jn-rixprud^c* ait4 tA« 

tTommon Latii. 75r 

(B [1945] K. ft. 50^. Bee the note by Wmfleld in 31 L. £?, H. 333, 

miggeatitig that (he decision ahoulil h%n been based on rbe ^mund tbil Ihe 

freeholder UJ^vt-r hid jWEjesBion of lhe bciilding before Ltui diBconuy of tlw 
urticle. 
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mic) to a vluo foiuid H brucicli tn 4 1lfi'iii!‘e'+ nn 

oppoQtto cane] UaiDU ivus re^nchtMi in ife OuJtdn vluere litidga v. 

HtiwktMitorih doefi not &]jp)&a^ to h&vtr bemn cifed or cnnsiiiejred. 

i 103. Relation of ibe Po^sesfiov to U^e Thing Po^E^ed 

The eecoud element m the corpus possetshnis Is the relation 
of the possessor to the thing possessed^ the Biat boiii^ that 

^~hich we haTe fust canaidered, uajnely^ the reLation of the 

pos^eAsot to other persons. To constitute poasesaion the cxatmu« 
do mini tniiet roaJlse itself in both of tboee relationa. The 

nacessery relation between the possessor and the thing poesessed 
1 e such as to admit of his maVing Euoh use of it aa ac<^rda with 
ihe nature of the thing and of his olaim to it. There must be 
no barrier between him and it, inconsistrat with the nature of 
the claim he makes to it. Tf I desire to catch fish^ 1 have no 
posseesimi of them till I have them seeufelj in mj net or on my 
line. Til] then my aaimuj domini has not been affaettvely 

etTibodied in the facLa. 


(m> [10^] I W. h 30^ ^ tor a further ilineu^aiea Daviil BieecmiiH 
Jr.; Pdt^tfiwn aad the Law cf Finder#’^ tl^^), H. L, R hfambalE 

iu (l9>10h a Lrffal PiD*IrmJ+ 68. 
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CHAPTER 14 
POSSESSION (Hfrifiti 

S 104. Immedtate aDd Mediate Fa^eesafoa 

OxE pereoD may poaaesB ^ thing for and on accciunt of some one 
else. In ench e case Ihe latter ie in poesL^ssion by the ageocy of 
him who bo holds the tiling on his b^^hall. The posaeBsion ihn& 
held by one mon through another may be termed mediate, while 
that which is acquired or retiuned directly or per^ounlly ra&y be 
distiuguishod as tmmediafff or direci. 11 1 go myself to purcbaae 
a hookp 1 acquire direct poeae^lon ol it; hut il I eend my eerrant 
to buy it for lUfip 1 acquire medJste poBseseioTi of it through him, 
until he has brought it to me, when my pch^session becomes 
iminedLate. 

Of media l:e possesgloD there arc three kinds (a). The drat is 
that which I acquire through an sgeut or servant; that is to sajt 
through Bomo one who halda BoleJy on ruj accoimt and claiEiifl no 
interest of his own. In auch a case I undoubtedly acquire or 
retain posseesion; as, for e^ampler when I allow my servant to 
USB my tpob in hia work, or when T send him to buy or borrow a 
chattel for me^ or when I deposit goods with a vi^rehouseman 
who bolds them on my account, or when 1 send my boots 
to a ahoemaker to be repaired. In all such cases, though the 
[mmediate posacBEion Is in tlie aervant^ warehouBoman, or adlisMi, 
the mediate posaeasion is in me j for the immedista pofiaession 
LB held an my account, and my animus demini Is therefore 
sulBciently realised in the facts. 

The second kind of mediata possession m that in which the 
direct posBesBion is in one who holds both on my account and □□ 
hia ownr but who recognises my superior right to obtain from hiTn 
the dhact possession whenever 1 choose to detnaud it. That is to 

lit) The Diplieit tixoigtiiitiMi of medistfi pv^eMiicui fmSttelSarer in 

its fullMl BitiMit IH a chAwteriilkB fHatnrt af tin. Germaa CiTij Cwle 
(BK&fi, &68—S71J: "“If Bay an* pcmaB&Bca * thing m nfnifroctiuiry^ ple^iga^, 
bprrowBr, or tft in «Dy limikr capjhrity by Tirtne af whkh 

bit IB cntiUDd or boHniJ ■with lo ionie i^UtEr jwrwin Ui kBcp pniitiiiiDtt 

oE the tlLing far s liraitoJ time, tlicn that &Lhcr pencHi Ijm pcaanaaioa of it 
mito lliofidinl* paaseMian)/" 0w rJembur^, Da* hUrnffrlirL Steht, ITf. 
fcwri. 10H WiniiB4?.heidT I. pp. &Q7—tOl, 
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fiuj, it la the cmae of A borrower or tenant at will- I do 
not po&sefislon of a thing because I have lent it to Bcme one 
who dcknowledgos m? title to it and ia prepared to return it to 
mo on demand< and who in the meantime holds ii and looks after 
it qn mj behalf. There is no diSerence in this reBpect between 
entrosting a thing to a servant or agent and entrusting it to a 
borrower. Through the on&t as well ae through the other, 1 retain 
as regards aQ other persons a due security for the uae and enjoy¬ 
ment of my property. T mjself possess whatever Is possessed 
lor me on those terms by imather [h). 

There la yet a thud form of mediate possession, respecting 
whinh more doubt may^ existp but w^hieh must be recognised by 
sound theory as true potssaaslou. It is the case in which the 
immediate possession is In a person who cLalms it for himself until 
some time has elapsed or some condltioji has been fulfilled, but 
who acknowledges the title of another for whom he holds the 
thing, and to w hom be is prepared to deliver it when his own 
temporary claim has coma to an end: as for example when I 
tend a chattel to another for a fixed time^ or deliver it as a pledge 
to be Detumed on the payment of a debt. Even in such a c-aae 
I retain posse&aion of the thing, so for aa third persons are con- 
ceniad+ The ammui and the torpur are both present; the 
□ai^jud, for T have not ceased, suhjedt to the temporary right of 
another person^ to claim the exclusive use of the thing for myself ; 
the corpus, inasmueb as through the mstrumentality of the bailee 
or pledgee, who is keeping the thing safe for me, I am effectufllly 
excluding all other persons from and have thereby attained a 
sufficienL security for its enjoyment. In respect of the effective 
real i^ation of the an imut domini, there Beems to be no eBsentiai 
difierence between entrusting a thing to an agent, entrustiug it to 
a btiilee at will, and entruatirig it to a hailefl for a fixed term, or 
to a creditor by way of pledge* In all these oa^es I gat the bailed t 

•{|i| In Ancona V, fl0t61+ 1 Et. tS. it p, it im eaid in Ibn 

jdd^niEnt of dm Ex^^hiuct Cliilttlier^ ’riiirra im no doubt thmt i bmilnr who 
b&Q dsliTBred ^oodi to i hiiirt lO them od BOcniiDt of tha bnikr, 

■tiU tTEmL tliE gOddi 54 belnj^ in bix owti poiiBiiioo, xnd omn mamLam trnipiifla 
s WTOD^ik«r who mEetfcttt with them- ft was ar^ed. bowcTer^ Lhat 
Lhia wfti 4 nicTE Ic^al or crartrwetivfl of the goods. , Wo dn 

mu igrPE widi tbia irghLinEnt. It it'tm* to ns tliit goods which ha™ b™ 
dfilivar^d to 5 baika to keep for Lti# bafiorn inrh ss a acnLlcrnsn'E ptak 
dEliv«r«d to hla banliBf, or hk familuffl wamboLiMd at the PantccliDicOD, 
wontd m i popular BKMisa U wcU as in a kgaJ s££ib« bo aaid to bo atill La hit 
po«es>iou." 
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of the Immediate po^ession of onottier pecsoo^ wko, subject to bis 
own olaim, if a&y^ bold^ aad guards the t hing pn mj acoDunt. 
If 1 Send a hook to be bound, can my contmued poseeasloo of it 
depend on whether the binder has or has not e hen over it for the 
price of the work done by him? II I lend a boot to a friend, can 
my posaossLon of it depend an whether he ia to retum it on 
demand or mev keep it tDl to-morrow? Such dJ£tinctJone. are 
irTtluvant^ and in any alternative my posaeaaion aa against third 
persons is una^ected, 

Th* extent to wliich ihe ntwve ideia arc lecognised in Eaghali liw 
maj be briEidy iietic€dr An mstanct o( mediate legal possesaion ij 
I* be feimd La the law of priHcriptioa. Title by prescriptipa it based 
oii lon^ mad oohlLEiDppA poifiesBinn, Bat he who desires to miqaira 
Dwoejshjp in this wflT need not retain the immeJuiU passE^ion of the 
thing. ITe may let kii land to a tonant for a term of years, and his 
poas^lnii will remiin anik^ectcd, and prewriptioB will rantmne to run 
in his lavnur. If he desirea to oc^iaLm a right of way by prescription, 
bis tenajit'a uso of it is oquLvalent to hla own. For ail the porpoftea of 
the law of pTMcription mediate possEHaion. Ln itll its forms is os good ai 
immediate. In Huig v_ TFe■^ {c> it i& said bj Lindley, I.J.: The 
vestry by thEir Doitanla iKimpied and enjoyed the Isnes os l^nd 
belonging to the pariah. . . . The parish have in our npinioa gained 
a title to thoBo parish lens by the Statute of Limitations. The vestry 
have by their icjiaiita occapied and enjoyed tha lanes for more tlian a 
centnry/^ 

III the of diattEl, b further test uf the legal wcoguitiun el 
mediate (ussessian in all its fann, is to be fouad tq tha law M to 
deliver by sttornment. In Zlmure t. Stoa, (J) a bought a fag pm 
from B, a li^ory etebla keeper, and at the same time agrraxi that it 
sfaoDid remain at UYery with B. It was held that by this iigfMmojit 
the liDrse bad been effectually delivered hy B to A, though it had 
rciualncd ooutinuumsly in the physieul custody of B, That is to lav, 
A had acquired mediata poasessiDu, through the direct pgsF«»ioB 
which B held an hia behalf. The case of Afuirm v. ITallufe («) bd« 
still further, A bought a horse from B, and, without any change 
in the immediate posacesion, lent it to the seller to keep and use as a 
laiJoe for a month- It was held that the hoMo bad been effBctiinllj 
delivered by B to A. This was modiato pusscesion of the third kitid, 
being acquired and retained through a bailee for a hied term' 
Crompton, J,, referring to KJmwt v- 5(o»e, says (/J: "In the one 
cose we Koto a bailment of a description different from the original 

fe] [1B83] a (3. B. 30, 31. 

([fj flSOOL i Tsunt, 458? TO IL E. iRg, 

id-faj.'- * Chalmers, Sole ef Omde Acl. 

Cfi At p 136. 
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pffBOSflion; htn wo have % Eoaa; bat in escbi tbfl poi8«$9xon qI the 
bAiiije m tbe posaessicm of the bailor; it waiiM be dongerout to di»- 
tLoguiih bctwoea iuch 

Id Larceny^ where a chattel is stolen frcM a bailee^ tha property 
Le.y th# pofisesaian tbaE ho* bean riolated, maj be laid either in the 
haiLer or in the bnileOp at ony rate where the bailment ta rtvocable 
by the bailor at hla pltasare either uncfinditionally or upon a condiiloi] 
lhal he may satUfy at will (gf). A bailor at wiil can hIbo bring a civil 
action of treoposa whera a ohatteJ ia taken from his bailee (A)i but a 
bailor for a term carmot do so (j). Thus the third form oE mediate 
poii 3 ei 4 s ion ia not recogniaed lor the pnxpope of the action of trespaBs. 
Al&o, where land is let, whether for a term of years or at wilL, the 
landlord cannot hrinjg treapaaa ao long be ha ia out of iimnediale 
poaseasiou; but after rcs-eiitry he can recover damogoi in reapect ol 
acts done even while he w-oa out of ptHEEfifilon. 

In nil cases d 1 tnadinte possesstoii two persons are in ppEsefision 
of the sjime thing at the samB time. Every mediate ptjssessor 
glands in inelation to a direct pofisessor through whom he holds. 
It 1 deposit goods with an agent, he is ia possession of them aa 
well as L He possessea for me, end I possess through hiin. A 
simUiir duplicate possession exists m the cubo oE master and 
servant, landlord and tenaoli^ bailor and bailee, pledgor and 
pledgee. There iSj however, an important distinct ion to be 
uolicBd. For some purposca mediate posseaaton exists as agaiui^t 
third persiCPfis only, ami not as ngamBt the imnsediate poasefisor. 
immediate possessioa, oa the other handi la valid as against all 
the worlds iaclisding the mediEito possessor himself- Thus if 1 
deposib goodB with a w'ftrchouaeman, 1 retain possession as against 
all Ollier persona i because as against them 1 have the benoht ol 
the warehouseman's custody- But aa between the wurehouae- 
man and mvaelf^ he is in pa&i*!6sion and not I- hor ae against 
him 1 have in no way realised my unimtiM posiidendt nor in any 
way obtained a eecurity of u&& and enjoyment. So in the ease 
of "a pledge, the debtor continuca to pOBficss (jiroad the world 
at large j but OS helwecn debtor and creditor, posseSiiion is in the 
tatter. The debtor's possession is mediate and relative; tho 


ld> PEllMlt and in tJ&mtuan Law, l-lfi, 106 e 

Arcbbald, Crirntnal PUa4%n^, Eisidinct Ertif Prufltca edj 5 fl6, 

i,h\ &altEHind, TariM {l^th cdd 3C0. For the history tee KoldEwortliH 

ff. A, L * in. m. vii. 

(0 CffFdon T, H^Tprr (17901 1 T ^ ^■ 

(A) Salawnd, Tcff^ fUlh ed,J 
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cneditoi* 6 La immedioit^ Euid absolute. So also wLtli Landlord and 
tenant, bailop and baileep nmater and servant, pTindpal and agent, 
aad all other Gases of mediate po&seesion. 

Hem ivLsa fffli tuajr ftTsd a test in thft opdmtipfii nf piBKjripliflp. Aa 
Inadlord mnd tenant^ preaeription. If it tws^ at flJI, will ran 
in favour of the toiaJit’ bat at tbe laraG time it m&j ran in favctn 
of thfi landlord aa against the triw oweer of tlie propertj. Let us 
iuppose, for example, th^t posMian for tmalve jsm will in aU 
cafre* give a good title to loud, and tliat A takee wiongfiil posseetlon 
oF land from. X, ho^da it for tir joans, iLad then allowt B ta have 
tho gratuitoiu ties oF it as t^n nnt at will. In sii voars Enoro A will 
have a good titie aa against X, far^ aa against him^ A haa been 
i.'ontintiqnslj in pcMseesian. But in yet anotliBr six yeats B, the 
tenant, will have a good title an against hie hmdEoid, A. ler aa 
between the&e two the poM^ion haa been for twelve yean in B ( 1 ). 

To put tlie matter in a gjmeral form, prescripLioji rnns in favour 
of tha immodiato Against the medialo iwseewr, but in fovoor of the 
mediate possoseor as againei third peraonsv 

On the other hand, the trELosFer of the nirdiate pMSutaion of goods 
ii K^gardcd ae a *'delife]y'' of the goods cram us between the two 
parties to the transfar. 


I lOa. ConQurfent Posse^siDD 

It was a. mnsiin of the civil lavv thnt iwa persona uould not 
be in poeaefiaion of the anme thing at thfl mtae time. Pfur^e 
aandem rem in solidum paesidere non pov3Unt (m). As a general 
propaaitian this is true; for exclusiveness la of the essence of 
poase&sion. Two adverse cLuima of eicluaive iiaa cannot both 
be efieetunlly reuliged at the same time. Ckima, bewever, 
which lire not adverse, and which are not. therefore, mutually 
deBtnictiye, admit of conaurrenfc Tcalisatloa, Hence there ore 
Several pHDsaible caaea of duplicate pDaEcasion. 

ir hledJato nod Immediate posacaskm coexist in respect of the 
aama tbiog as already explained, 

mote persons may posaesH the Eome thmg in 


- M iienpla M thii, for hi the Limitntintt 

Act. Ui39, B 9 a), Iho ml. i. j, .Hael Ll^t No.. d«i oof u 

^ ‘ ^ year of 10* tenioE^ 

T^b^fore. la Ihfr Abovo lOoBtmtlop, E -oiild not obniif title im™ 

jm} D. 4L 2. a. Sj cf. fot EiLgEish bw Hcildswcuib, ni 

P- Uftr 
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oominoD, ]UBt ns ikay may Gvcii it tn eommpn. This m called 
caitipD^a^jxzD by tbc oivilianSr 

3. Corporeal and incorporeal posseBsion may coexist in reaped 
of the game material ohiccti ju&t ns corporeal and incorporeal 
owDerahip may. Thus A ma y possess Uie land, wbila B 
pcfisessas a ri^bt of way oTer it. For it la not necessary, as we 
have already Been, that A 'a cLatm of excluBiva use ab ould he 
absolute; it is siLfficient that it ia general. 

I lOd. The Aoqulsitlon of Poasesaian 

Possession is acquired whena^er the two elementa of corpu# 
and animus coma intn ca>exiatenca. The modes of acqniBitiou 
ere two in number, namely Taking and DeUTeTy+ Taking is the 
acquisition of possesaion without the consent of the prsTiouB 
posaesBor. The thiog t^ken may or may not have been already 
in the possesion of some one else, and in either case the taklii^ 
of it iiuiy be either rightful or wrongful. DeliTctv'p on the other 
Land, is the acquisition of posayssion with the consent a&l 
co-operatian of the previous possessor. It ia of two kinds, 
distinguished by Fuglish lawyers as actual and conatructlve (nj. 
Actual delivery is the transfer of iH’tmcdiifltfl poaEeasion; it is such 
a physical dealing with the thing sa trsnsferB it froEH the hands 
of one person to those of another. It Ib of two kinds+ according 
as the m^diais possession ia or is not retained by the transFeror. 
The delivery of a chattel by way of sale jb on example of delivery 
without any reservation of mediate possessiDTs; tJie delivery of n 
chattel bv way of load or deposit is an instance of the rcservatioo 
ol mediate possession on the transfer of immediate. Actual 
delivery mav bfl either to tho deliverer himself or to a servant or 
ugcDt for him (o)i and the delivery of the key of a warehouse is 
regarded m law' as an actual dahvery of the goods in the ware¬ 
house, because it gives seceas to the goods (p). 

in) Thcea irnviMu howmi, ftTtf m* BbricUr lOOirabB, iiiaftmui:;fl m the h> 
™]ld oDiiBtniciiva dtHvery li a perfently ml tratiifer gf poaicMlon* and 
toTalTCfl go fflennstlt of ftetian Vi'httavei'. 

iol Thitft hy tic Sak of aoodi Act. 1933. b. 33 flj* delivery tg ■ cuntT y 
pripnq fane cfeemBtl to be delivery to ibe bnycr. 

(p^ “ Tbft key LB fiol a Bylnbel, which would rmt do pff Lorf Hard- 
wkkt in Wtttd V. Tumfr (iTSlK 2 Vfti. Ben. 443. CL FtAlwik hDiJ Wright, 
in ihe iflw, 61 Bsrlcw in USSQ, 19 M!. Tj. ^ I* 

Beeaili ihal the only elroVUiataoeo ia whieji the KagliBa Sawyer admits- tnnt 
nyrobelic delivery ib cnfficircnt is Ibe indprsiinietit iJidi delivery of *■ bill □! Indingr 




CllAPTEH 14 




[S loe 


Conetructive delivery, on the other hand, u all ^vhich ia not 
actual, anti it b of three kincb. The Is thnt which the 
Roman Uwvera tenned traditio hrsvi manu, but which haa no 
Tecogiiisqd naine in the bnguagEi of EngliAb law. It eonslsU In 
the iutreoiier of the mediate poa^esJon of a thing to him who ia 
Eilroady in immediate poaesEBion of It. If, for example, I lend a 
book to some one, and afterwardE, while he Bthl retains it. I agrt-e 
with him to sell it to him, or to make him a present of ih, 1 can 
effeetualij deliver it to him in fuifilment of this sale or gift, by 
tellmg him that he may keep it. It is not nevesaarv for him to 
go through the form of handing it bftok to me and receiving it a 
aecand time from my hands. For he has alteady the immediate 
possession of it, and ull that is needed for delivery under tho Bale 
or gift is the destruetion of the antjnua through-which mediate 
poaseasion is still retained by ma (j/). 

The second form of constructive delivery ia that which the 
commeniatora on the civil law have termed tonsUiutuTn ponses- 
xojium (that is to say, an agrcemeJit touching possession). This 
is the converae of ^radifio fircci tnaaii^ It is the transfer of 
mediate posseaslon, \vhile tbgi immediate posscssioD remains in 
the tranaferor. Any tiling may be effectually delivered by meant 
of an agreement that the possessor of it shall for the future hold 
it no longer on hk own account but on account of some one else. 
No physical dealing with the thing is requiBlte, because by tbs 
fTiem agreement mediate po^acssion is acquired hy the transferee, 
through the immediate possession retained by the tranEiferor ond 
held on the other s helialf. Therefore^ if I buy goods from a 
warehouBcman,. they are dcliverecl to me so soon as he hiis agiecil 
with me Lhat he w^ill Isold them as ware house mun on my account- 
The position is then exactly the same as if I bad first taken 
actual delivery of them, and then brought thi^m hack to the 
warehouse, nnd deposited them there for safe custody (r). 

The thini form of constructive dehvery is that wliich ia 
known tu EngUsh lawyers as attornment f*), Tliia is the transfer 


whi^ i» » ft dESJf^^rj ct Lbs rrpre(fcentca by it : swr Bowen, L.J:, 

in Sanden V. Araeiflai? 0003), 11 Q, B. D. tl 34l. 

For c!^mpJ« tat imdifio hreei Menu, [Vinter v. Wintjfr OF^J, 4 

T ■ t' ^ ^ 

Lr. ±1. b F. Cr €61. 

For crftinplcs of rftttrtilfj |! u m fwrjjjjffon fJTta., flee | ICil 

ft) €mt*lilutum paftpMonttm. alao, may termed attornnomt' in ti 

^IllWr 
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of mediate posseB^ionp while the immediate poesefisioQ remains 
Dutstonding in BOine third perEQH^ The mediate possesgor of n 
thing may deliver It by procuring the imii^edlote possEsenr to agree 
with the trowferco to bold it for the fulure on hta account, ioEteiid 
of on account of the tmnsfetur, ThuB If I have goods in the 
warehouse of A and seD then] to I hjave effectually delivered 
them to B BO goon ae A has agreed with B to hold them for 
liim, and no longer for me- Keither in this nor in any other case 
of constructive ddiveiy^ is any phj’sical dealing with the Ihiug 
required, the change in the of the persons concemedi 

being adequate in itself [Q. 

§ 107, The Commencement and Continuance of Possession 

Tlie rules hitherto conaidered have been priueipaHj conc-emtd 
with the commencement, of poaeesslon. It is now to be noticed 
that the Gontiniiance of possesBion* at any rate qb a matter of 
Eiigliah law^ does not seem to he gavemed by the same strict 
rules as its commenccinefit (it). Assuming that Engliah law 
requires both aniTHiii and cofput in order to initiate poseession, 
ihe possession once acquired may cootinue even though anmiui 
or co^p^4J^ or even both, disappear. For instance : I have a watch 
in my pocket, and have aati^ffed all the requisites for obUinhig 
possession of it. I am now pursued hy a borde of bandita who oa 
I know- will interfere with my use and control of the watch as 
BOOQ aa they overtako me, which they will do m a few seconds, 
it ia cSaiir that in law I etill possess my w^ateh, notwithstanding 
that there is no feASonable espectation of nod'intet-ferenco. On the 
other hand, If several persona ora struggling for a watch and one 
of them momentarily grasps it, be will not be regonled as 
obtaining passassioii of itj because there is no reasonable eipec- 
tatibn of non-interference. From Lhia it foUo^vs that the reafion- 
o ble e xpectation of non-interfere nee h that is tn eay, tha required 
relation between the posaessor and other persons, apphes only to 
the commencement of pogsession and not to its cent inn onco- 


nS MiVETT by Htdrniiitfll il provided fiJr by tlw of Gooda Act, 

1893, Or -2^ Wb^iro tbo good* fit the lirae oT flsl4 ttt in th^ poBB^oakin 

of m third perBon, Ibcre in no delivery by acller lo buyer uoSmi anil no til 
each third nenoa acktlOwledgcB io the bover that be hoJiii the gooda on hui 
bebilf,** 

(u) Sir John Solmobd denied ibtt projKHitwa far peweeB-aioo in ficL 
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Again: 1 am naw' in possession of tlnj f uraitiira in in^ bouaa. 
The following evenly occur; (i) I go for a journey. This mp jma! 
ihAt 1 lose part of the corpus of poe^esBlcm, for I to be in 

any flpecittl factual nslalion to my funiltiirfi. Until I return to tbe 
furniture I have no more power to make use of it than bng anyone 
else in the worliL (ii) J am iiiionnedg oorrectlyp that there is an 
outbreak of mob Tiolence and looLm^ near my bouse. This means 
I hat 1 lose tha other part of the corpus of poBseasioDi the reason¬ 
able ejEpectation of non-interferencei. (Hi) 1 go to sleep m the 
train. Now 1 have lost even the po^Bidendi. Notwith¬ 

standing all Lheae events it is clear tliat in law I still retain 
possession of my furniture- This iUustration shows that alJ the 
re^juunemeiits for oommenecmcnt of possesslim may cease to exist 
without posseEsion ceailng tq cii&t for legal purposes (a). 

There is a pointy however, which it is not easy to fix with 
anything approaching precision, where the loss of an element of 
possession will put an end even to an aequ£re.d possession. An 
instance would be where a bird esoapes from its cage, or a jewel 
is dropped into the eea. Probably, also, most people would say 
that a man who has dropped bia wallet in the street has lost 
possession of it. Oddly enough, the criminal law does opt take 
this view^ for it is possible for a Snder to coznmit larceny of the 
article he finds (bj, which implies that the loser was still in 
possesaion of it. 


g IDS. Incorporeal PesseBslon 

Kitherto we have limited our attention, in the main, to 
the case of ror|H]feal pnRKCjj^irjn- Wb have now to consider 
incorporoalt which W'ae touched upon in § 00, and to seek the 
generic conception which includes both these forins. For 1 may 
possess not the land iteelft but a w^ay over it, or the access of 
light from it, or the support afforded by it to my land which 
xidjoins it. So also 1 may poEsess powera, privileges, iinmunitiee, 
liberties, officca, dignities, services, monopolies. M these thingH 
may bo possessed as well as owmed. They may be posseBsed hy 


in) Tlw; jnroA^nl Et»iBd |h*t pairtMimi tanld bfl reUiined mIsIt bv inten 
^ f ILjseh^-aaih md that S fflniii b? 

retubud hy ft |wr«e who fell jwWpi D. iL a_ Si, 3, did oot exmwtlj 
taSd pmjKSEitiflnE, CL Backiftdd, Tea?l of Uw 


{t> /?. V, fhmhorn I Deu. 387, 
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Qtie tna.D, and owned by anotben They tnay bo owned and not 
poaee-ssed, or posEeesed and not owned. 

Corporeal posEesaloii Ets wo have geen^ the coiitmiiiiig 
esienclse of a claim to the exelueive uso of a material object. 
Incorporeal poaseaaion in the eontLouIng eiertii&a of a clami to 
anything else. The thing bo olaimcd may be either the non^ 
eiclu&ive use of a material object (for example, a way or other 
aerritude over a piece of land] or some interest or advantage 
uncoiLDected wnth the use of material obieols (for example i a 
trade-mark+ a patent, or an office of profit). 

In each kind o! poesession there are the enme two elementfl 
requiredit^ niimHly the ftaitwnj: and the carpuj. The animiij is the 
claim—^the aelf-assertiTe vrill of the poBsessor, The corpus In the 
enviroament of fact in which thiE claini has realised, embodied» 
and fulfilled itself . Possessionp whether corporeal or incorporeal, 
exists only when the afUTniiJ pesiidrndi has succeeded in 
eatahliahing a contimung practice in conformity to itself- Jior 
can any practice be said to he Gontinuing, nnless some measure 
of future existence is gtiarantecd to it by the facts of the case. 
I’hfj possesaion of a thing is the dfa fario condition of ita coH' 
liouous and secure enjoyment. 

In the case of corporeal possesaion the corpus po-iscasiortis 
conslsta^ as w^a have seeo, in nothing more than the oontiniung 
exclusion of alien interference, coupled with ability to use the 
thing oneBelf at will. Actual use uf it is not cSBcntiaL I may 
lock my watch in a safe, instead of keeping it in my pocket; and 
though 1 do not look et it for twenty yeans, I remain in possession 
of it none the leaa. For I have continuously exercised my claini 
to it, hy cctitinuously excluding other persOEkB from interferenoe 
with it. In the ease of incorporeal possessioUi on the oontraryT 
smee there is no such claim of excluEJOUi actual continuoua use 
and enjoyment is efisential, as being the only posHible mode of 
exereifiCr 1 can aei^uire and retain possession of a light of way 
only through actual and repeated use of it. Tn the case of 
incorporeal thinga eontinuiug non-iise is mcflusl&tent with 
possesabn, though in the case of corporeal things it ia consistent 
with \L 

Incorporeal po 69 <wsion is comiuonly called tbo possession of a 
and corporeal possasBion is distingmshed from it as the 
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pofisessioa of & thiTtg. The Banian liiwyera distinguish between 
fyoiic6^io juris and coTpoTin^ and the Ucnnwa between 

Bephlthesiiz and Adapting thia nomeuelatprep we 

may define incorporeal poseeuaiun as the contmuing exercise of a 
righ t * rather than as the cont inuing eiercidD of a daim (e). The 
usage is one of great convenience, but it must not be misunder¬ 
stood. To esnrcise a right means to lesercjse a claim as if (t n?erf 
a ri^ht. There may be no right in reality; and where there is a 
right* it may he veatad in some other peraon^ and not in the 
poH^iessor. II I possess a way over imother^s land, it may or 
i^nay not be a of w'ay; and even if it is a right of way, it mav 
be ow'ned by some one else, though possessed by me. Siiniilarly 
a trade-mark or a patent which is pcssc?ssed and exercised hy me 
[nay or may not be legally valid * it mnv eaist de facto and not 
also de jurt; and even if legally validp it may be legally vested 
not in mcp hut in another (d). 


{c) Til Lit ia thE Corki □£ Frono? it if laic] 3!^2Sj: pciaMetion 

It d£LcDli£m OQ la i&uiManca li'iiDe cm d'un droit que tlOUi U'tiDD* 

QU quri liftliJ BX^r^njii par aE>LLi-meiuci 4 on mi. flitre qui In ti&Dt ou qni- 

L"e:certff eo DaLrc; oom. 


Tho deiinjtion of tba Itstiaa Civil Code if timilar i«ctr 6a5}j " r^oMi- 
fliiMi Is lie d^t-fintkia at a thing ar the EnpymcnL of a. right hy tttiy penoo 
L'jtbET pertoOAtly or thiocigh aeoLber who difttuLtii the tbiag or uxtrciflitB iht 
right Iq hia ammo/' 

A good lOflyfiH of Lha generio ilrODctipliaa of jpDfiE4£&!aa+ and oF Iha rtin- 
lioq between it* tWn mietie*, k lo be fotLod in Mudry-Lie^ntlnerie'i Truifl 
dr Droif CiviiT iDo iu PrEBcnpilOSlli lir.!ct PofiecBsiiHi w ROSliing sEft 

tbiin the exi^roisa or enjnyjnftfitT i^talhcr by OurMlVL-E or through ihe a^-tncT 

jinother, of f tcml light which tro ha'^c or clfim ta h*Tie f tbin^. fl 
uiakes no difFrrcnre wlBlbr^r llliA right b atH' of ownerakip or ODo nf some 
Gttmr dKcriptiChap such M urifr/rurtOJ, UrUr, hahitaiio^ or fmietir. The old 
distinftJon between poi$e«aion md C 3 i:lflf^|i 0 ft«;E&EdMi+ whirh was nxag-Qjsed hr 
EtMiin low *nd k to bm fouad m tils dDcldna o[ Pothier, has been 

rejeelsdp slid ri^htiy lo. It wjw in OUf O|iinioii notkung more thsn m regult 
of that oonfusion between the right of OWQCtshjp and tb^ abject of that right, 
wkU^Eii hai been at all tiine* prevni&ut. FDflBe^Bion k merely the eisreks of a 
right, lu Eisiit]^ It if not tbc thing which we poEBeEs, hut the right which 
we have or eJaint to have over the thing. This k sm true of the right of 
ownership as of the right nf lervitude and usufmet^ and eoDSEqoeoify the 
dklihettoo hetween thi; poflfteisfwon oF a thing and the quasi-poaBeation of f 
right is deEtitntE of fo^odotioiir" 


Bee to the name effeet rhefing. Gfimd du EewUi. *■ Both fonni of 
PoeBEWiOn conaist m Iho exorcifa of a K^ht (die AusSbiUlg einr* Keehtsl " 
Brijo*, iIeo, rBcogniHB the figure of Spcsch on w^hich the distinttioo beCwoaD 
dorporeal aod incorponsaj poaoe^bion is baBed. Ri£ht 477_ 

id] Dmna rejects tho deOnitloii nf poaamksq ms cotiikliii-^ in the eafi- 
timdng Bxereke of a righlp aod dofioes it as the COtUinua^^-asilnlltr Sf 
a right ft w|l|, Juat as ccfporwtl tloBB^eiLon ** be bati ffiVrAl 
del fksTt^er. 4t&) not in si'Liial dealing with thfl Th ing/ blJt^onl! 

m ihe powfir of detliog it at will, lo incorporeal pooKsaliii codbuU 
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The dietinction between L-orporeal and incorpareiii possession 
is cicarlj oimlagous to that between corporeid atid incorporeal 
ownerfilnp. Carporaal fsosaeaiiQn, like corporeal owmerabip, is 
that of a thing; wbUe incorporeal poBsession, like incorporeal 
ownership, is that of a right. 


g 1D9» Relation between Possession and Owneislilp 

Posaesaion mijb IheKog (e)* is the olijcctiYs realiaation 
of Qiimorahip^*’ It ia in fatt w'hat pAvnerabip ia in 
PoESGsalon is the de facto c:iijrcise of a claim; ow'BcrBMp is the 
da jure recognitton of one. A thing is owned by me when my 
claim to It is main tamed by tbe will of the state as ejrpressod 
in tbe law; jt 15 possessed by mOt when my claim to it ie main- 
toioed by mv own eell-cssertivo will. Ownership is tho guarantee 
of the Law; poasession ia thiJ guarantee oi the facts. It is well 
to have both forms of security if possible; and indoEd they 
oornKiiUy eo-exist. But where thero ia no law, or where 
the law ia agomst a man, he irmst cdutent himseH with the 
precarious security of the facts- Even %yben the law is in one s 
favour, it is \vell to have the facts on one s side also. 

Possession^ thcrernrep is the da /ac/o counterpart 
of ownership. It is the exttfrmil lorm in winch rightful claim!^ 
norm Jill V mauifest Ibemsolves. Tb& separation of tbeBe two 
things is Qu esceptionol Lucident, due to aooldantp wTong, or the 
Ejpccial fialure of the claims in question. Poss^tssion without 
ownership is tbe body of fact, uniuformed by the spirit of right 
which uKually nccoitip&nies it. OwTjership without possession is 
rightd unarcotiipanied by that envimnmcnt of fact in which it 
nonaully rcj^Uses itaelL The two things tend mutually to 
coincide. Ownership strives to realise itself in possession, and 
po&BCBsion endeavours to justify itself as ow^nerahip. Tbe law of 
prescription dctermijfies tbe process by which, through the 

Uot in tbe retail ticreaaa dt i hut ijfl the power of flierriaina U Ikt 

w\\\; anJ it ia onij bmuM ibe oiaBtence df Ibli power not heconie 
VLHiblfl is KD dbiddtivE fa£t until attuul Escidse df Ihft rigbt Its* tiSesn place, 
ihni ntch Ki-tni.i oxeresw b rivogniaeeJ ds ati eHeati«l ^ndjition of ctic rt-m- 
DMjnccwicftt df poi^feuinn." Tftjs. hoWCnsf, ni^nsi incomct. PcraaiAEian 
cdUiiitH ncl id IfaH power of cxefeiHiii[; u djiim So the lutdJB, hut La tlu^ 
powcf of conEjnuiif{l to eicrri!i4? ft fTcun now d-owardfl-. 

(*) Oran^f </« BnUi. iTSs H^r Beaitt dir ThtlKUcblichlEejt dea 
Ihlinii. Em Elm at p. Der Eesiti iat die XlMtiaohlichtEit das 
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tlmo^ pos&esflion ^itbouL titlo ripena into ownonsbip^ 
and ownerahip without pcfiSeaElnq withers away and diea {ff. 

Speaking g r- i nr alljry owDenihip fvnd pcis&cBBicm have ihe *fciTiA rnbject^ 
matter. Whatever may ba awned may be possessed^ iLnd whaier^r 
may be possess^ may be ownod. This iLatanLeut, howsver, ia subject 
tiii important quaJidcntioTis. There ar& claima which may be roaliacd 
iiiid e^rortneed in fact withont JteceiTiDg any roengnititm or protectian 
fitim the law, there being no right vestsl either La the dBiniant or in 
any one el«?. In auidi caaea thore i» possesaian without ownerahip. 
For etaraple, men might possess MpyrjghtSf tradji-ninrta, and other 
forma of monc^pcly, oven iliough tlae law refuiad to defend tho» 
intcrefats aa legal righu. Claiiii& to them might be roallsed de /hc^o, 
and attain some moasnrs of ^enrity and ralu& from the IbcIm, with¬ 
out any possiLility of support from the law. 

Conversely thm ans many right* whidi can bs owm!d, but which 
ana not capable of hmng poespsged. They ans tboM which may be 
termed fraMitur^^ Right* which do not admit of oonlinulng exercise 
do not admit of poasessaon eitiier. They can not be mercised without 
being thereby wholly fulfilled and d05tToy^Mi; th^r^tom they cannot be 
possessed. \ crMiltor^ for example^ does not pOEse&s the debt that la 
duo lo him; for tkls If u traniitary right which in ite very nature 
cannot eurrive its oxeroise. Rut a mnn may poase^a an easement over 
land^ because its exerci^ and its continued eristenco are conaisti^-ut 
with each other. Tt is for this reason that obligations genorolLy (that 
ia to say, rigbla in jxr^tinam as opposed to rights in rem) 'do not 
admit of possession. It is to bo rcinemhered, however, that rrpecif^d 
eierciae is equivalent in this respect to eoatiautn^ exercise, I may 
possess a right of way through repeated acta of just iw 1 may 
posaoas a right of light or support through coutinuDii* eojoyineut. 
Thcreforo even obLigatioui admit of poBHeffiion, prerided that they ai^ 
of inch a nature as to invglvff a Berieft of repeated act# of poifonnanm. 
Wo may aay that a landloni ie in poasession of his rautaj. an annuitant 
of his annoity, o bondholder oI hift interEStj or a nLOsler of the oervicei 
of his Eerrant 


(R In fttttjug tbst peasesstoo le tha de oauntEriMixt af ownership, it 
m to be rBinembm.-d tlmt Wo use both tenua in their Widest BeuPo, ss incltidinjr 
boLh tbs corporeal and iCiCorporsal fornia. If we totifuie our atLentioR to 
™poraal ownjj>,hip and poaMapion, tbs cotrespondeuM hclween ihi-m ta 
incomplete. Many eJamts BOEsticute corporal poEBesBi&i] if exprdsed dt facia 
buL inoornoreal ow'nerthip if revised jute. Thus teuanti, baileea ami 
pMgm havr corporeal pdesesEiofl but iucorpofral owEsrutiEp, They noisw 
tba land or Iho ebatto], hot oum mertly an oocumbrancs over iL The awniT- 
flhip of a book muns ihe ewnenhip of thr* p^nCraf or wsnfMry rigftf to 
bnt tha ^fiesiEou of a book means im^rtly ihfl pofiBesrinn ef an erriujiiCfl 
yhi to tt fuT the hme bffn^. That is to *aj, th* G^mtive usape of ipccch 
Is nut the Earns lu poassasmn &S in ownenhip, therefore mneh oorwin-a^ 
pOMessian u ths fSDonteTMrt of incctporeaE owner^ip. 

fffr\Vrad«Kl«id. II. imei. m -. '* If tnk wh«t otber rijjlitB, in .aaitJon 
to roal rightB, adnut of poBBeaEmn, tbe anewt.r Ib that in prineipie no right 



i 109] 




345 


We RiAj note finally that^ alllkOLiijli jncarpvFeAl pQ&swioin in 
possible in. fact of nil continnijig rightfi^ it hy no mpans roTlown that 
tka nK^gnitien nf iuck pcfifie^Eion, or iha allrlLutton of legn] con- 
■eqiii>nE?ffi to it, ii nEo^aiy or profitable Ln law. To wbet extant 
itLcofporeal peft&ession exists in law, and what caitaequiLDCcft flow from 
Lk &TB quasiiom wliieb b-tb not here rele^'ant, but touch iDcraJj the 
dotaili of the legal ByEteiii. 

I IIQ. Po^assar^ Eamedias 

Tn ^ngliBh ]&.\v pogs^&dEon is a good title of right against any 
one who cannot show ii better. A wrongful possessor has the 
righU of an owner with pcspoct to all persons weept earher 
(iiOSsessore Eind except the tru^ owDcr bimselE (Ji). Many other 
Eegal eyfitemB (f)^ howeverT go much further then thin, and treat 
po^eosion ea a provisional qe temporary title even sgalnei the 
true o'ATier htmself. Even a xvTongdoer+ who is deprived of hia 
pD^aesBion, eon rneover it from any person whatever, simply on 
the ground of hla poBseBsioa. Even the true ow^er, who takes 
his own, may be forced in this way to restore it to the wrongdoert 
and will not be permitted to set up bis own superior title to 
it (/f). He moat first give up poBsoBsioui and then proceed in due 
course of law for the recovery of the thing on the ground oE his 
ownership. The mtention of the law Is that every' pos&eBsor Hhall 
be entitled Vo retain and recover tis poBsession, until deprived of 
it by a judgment aecordiug to law. 

Legal remedies thus appointed Eor the protection of poflsaeaiou 
even against ownership are called poisesBonj, while those avail¬ 
able for the protection of Dwnerahip [tself may be distinguiahed 
aa propnefuri/. In tha modem and medieval eivd law the 
distinction ia expressed by the contrested terms petitoriiifli (a 
ptoprietarj' suit) npd poK^rEsomiTn (a poascesory suit). 


is Inc&^kJibU of poaafiflfiijan> whicb IM Capable af cdDtmtlh]^ fiXcivlita 
^asubimgi/" 

64 itaertbg, CrHiTuj dEM BeeHs. IBS; Tbo coneirfltioa Cif pofeicffdan ii 
applicAbiB Xu nil d^btE wbkh ulmit of rvtlinfctioa friutEacliliclilffiitK tbat i« 
to oay. which mlm-it of & coaliouiug vifJbta Aiemoe/' Iberiog 
poflBeaeion fanerabj (p, IS 0.1 oa " TbstaiacLIIchkvft dcr lait daoenidcr Aaiii» 
DtLDg wriiaiidenen Urcbu/' bJbo Bmn#, dei 479, 4S1. 

0 i> AnriQT^ V. nr^amipifl ( 17 ^), 1 StrkngB 1 Smilb L. G. (IStb ^,1 
mx AEhrr V. Whitlock (IfifloJ, K B. 1 Q. B. Is HoldRWortb, ff, 1 ^. L-. 
Vn. 449 ff. 

(0 Bw for ciamplB (he Ercmiiii Civil Codet iSCU- 0^* sm, 0 ^. naA the 
tUliKU Civil Code, iKii. dSW^-C97. 

(Jt) Eb ii» 7 , faETwaver, ie( qp tka fkot Ibfll ha WBji prevtoqilj di^poa^cBasd oE 
tbfl pmp^T. 
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This duplicaUoD oi remedies, with the resulting provl^ionsJ 
pmteetioD of pc^ession, has its beginnings in Eomnn law^ It 
was taken up into the canon lawt where it received considerabb 
extensionSi and through tlie canon Jaw it became a pmmlnent 
feature ot medieval jurisprudemoe. It la still received In itjodem 
Contmenkol svstema; hut although well known to the earlier 
[aw o£ England, it has been long since rejected by us as cumbrous 
and unnecessary. 

There haa been much discussion as to the reasons on which 
this provisjoDsI protection of possession is based. It would seem 
probable that the conBidorations of greatest weight are the three 
foUowipg. 

1. The evils of violent self-help are deemed so serious that 
it must be discouraged by tsMng asvaj all advantages which any 
one derives from it. He who helps himself by force even to that 
which ia his own must restore it even to a thief. Tile law gives 
him a remedy^ and with it he must he eontent. This reason, 

however^ can be allowed m vaUd onlv In a condition of socletv 

- ■ 

in which the evils and dangers of forcible seU-redra&g are much 
mote formidable than they arc at the present day^ Tt has been 
found abundantly auMcient to punieh violenca In the ordinary 
way os a criminal ofleDce, without con^pelling a rightful owner 
to deliver up to a trespasser property to which he has no manner 
of rights and which cun be forthwith recovered from him by due 
course of law. In the case o£ chattels, indeed, our law has not 
found it needful to protect pcsseasion even to this extent. It 
aeemfl that on owner w’ho retakes a chat lei by force acts vidthlo 
bis legal rights. Forcible entry upon land, howt^ver, is a criminal 
offence. 

2. A second reason for the kistitutinn of possessory remedies 

to he found in the eerlouB imperfect iojia of the early proprietary 

remedies^ The procedure by which an owner recovered his 
property w^as cumbrous^ dilatory^ and ineiheient. The path of 
Ihe claimant waa strewn with pitfalls, and be was luchy^ if he 
reached his destination without irL&flsttir+ The part of plaintiff in 
suah an action was one of grave diflfldvaatn.ge^ and possessioo 
was nine points of the law. No man, therefore, could he 
suffered to procure for hknaelf by violence the advautageouB 
poaition of defeLDdont, and to force his adversary by such mcan^ 
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to assume the dangerous and diffieuJt po^t of piaintiS, The 
anginal pasition of uffairs must first be restored; possesaioa must 
bust be given to him who had it first; thenr and not till then« 
would the law couiient to ilia titles of tlie dispuLunta to 

tba property' in question. Yet however cogent such considerations 
may bavo been in f^nrber hiw, they arc unw of little vreight. 
With a ratlonsl system of procedure the task of the plaiutiff is 
easy as that of the defendodh Tile Iflvr Bhowe no favour to one 
rather tham to the olherr 

3. A third reasou for remadleSp closely cozmected 

with the second, is the difijculty oi the proof of owTiersliip- It 
is easy to prove that one has been in possession of a thing, but 
difhcult (ill the absence of any system of registration of title) to 
prove that one is tha owner of it. Therefore it wua conaldered 
unjust that a should he allowed by violence to transfer the 
heavy burden of proof from his o™ Bhoulders to tboee of hi* 
opponent. Every man should bear his own burden. He who 
Lakes B thing by force must restore it to him from whom he has 
taken it; let him than prove, if he can, that be is the owmer of it; 
and the law will then give to him what it will not suffer him to 
take lor himself. But English law has long since discovered that 
it ia pcBsible to Httain tluB end in a much more satisfactory and 
reasonable w-ay. It adjusts the burden of proof of owmerehip 
with perfect equity, without recourse to any Euch anomaly as the 
proteutioa of the poasessor against the ow^ner. ThL^ it does by 
the operation of the three following rules: 

i* Prior possession is prim a /acifJ pitiof of title. Even in the 
□rdiniiry proprietary ac tion u olai tmant ne^ed do no th l u g more 
than prove that ho had an older possession than that of the 
defendant; for the law will presume from this prior possession ji 
better title. Qni prior csi tempore potior 

2. A defendant is always at liberty to rebut thia presumptioD 
by proving that the better title ifl in hunscJl. 

3- A defendant who has violated the poasession of the plaintiff 
Lb not allowed lo eet up the defence of ;us frriii, ee it i& called: 
that IE to eaVr he will not ho heard to allege, as against the 
plaintiff ‘0 claim^ that neither the plaintiff nor he himself, but 
Home third person, is the true ownefr Ect every man come and 
defend his own titler As between A and B the right of C is 
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imeleviinl:. The only excseptions ara fi) when, th* defendant 
defends the action on behalf iLnd by the anthonty of tha true 
owner; (ii) when he committed the act complamed of by the 
Autbority of the true owner; and (lii) when be has already made 
satisfaction to the true owner by returning the property ia 
bim (1). 

By the joint operation of these tJiree rulea the aome purpose 
ifl eSeeted as was sought Ln more ctimbmiis fashion by the early 
duplication of praprietsry and poaaeasory remedicB. 

SUMMARY Oy CHAPTERS Xm AND XIV 

Fos&audon f^ci— natuTalh. 

^^IIl liw—pawfjio rtnTif. 

rouc&Lan in law 

|iPqra[e»ien. 

. jCorjjOirEal—pcirwfo wrpmf— 

0“™™ jHwicflfio i“rij—erA ffbEttis. 

Cqrporeal possesaioa—tbe eputianing exercisa of a cSaiin te th« 
excliuive U¥e of a material thing- 

Hlementii of corporeal possefisiom 

dniniuj nbi hnbendi t 

Not ne^ffiflsarilj a cTaim of right, 

S. Muat Lo exdiiiuTs. 

A NoL iiDCeB&arily a daitzi to use. 

4. Mot accemarll^ a claim on one's qwti behalf. 

R Not neces&arilv ipedlio. 

Buxeau and li^tter ca«€fl. 

f?i>77>us—the fiEedive realisation of the animoB in a iecurity for 
en]Djinent. 

ElEtoEntH of tho torjtUMZ 

1. A relation of Uie possesfior to other pEr^hi^ atnoutiUng to 
a iorurity for thidr oon^inb^rferenoe. 

Tim groinidfl of atich seciLidty: 

1. Physical powsr^ 

Z, FerMnal presence. 

3- Secrecj, 

4. CQHtdm. 

6, Respoct for rigbiiul dal rib. 

6r ManifcBt&tlpii of ih^ aniaiui. 

7- ProtcctiOQ iL^orded by other p43Sseasioi3a. 

The rights of a finder ugainBt the occupier of Land 


^nimiU: tihi hahmd'i^ 
C^OrpuJ. 


(I) Salmcuid, TarU tilth ed.) ML 
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2. A. mlBlion of the> po&aeasar to the thing posiesded, uuniuiiiiig 
to An Ability to osQ tho tihiitg At wilL 
FoweuiDa 1—^Aithoat the intorventioti of iDotber penfton 
^Medinto—through or by mesms of Another per»ii. 

1 1. Through scnranti or Bgetite. 

2. Through bailees or tomuitA At wilL 
A. Tlutnigh peTwns daimiitg iiiiupfirATy posses 
Aten for thenisBlres. 

The rolntion between tho mediate and immediate poasesamr. 

The exduiiTeneas of poseessLon. 

iilAoeptioTial uifitaiiccs of duplicate possessioD: 

1. Mediate and immsdlato paesefision, 

2, Poeseuion in commDiL 

3. Car3iQ]iee] and incarporOAl posKBsion. 

The acquisition of poueasion: 

1 L Taking. 

^ Aetna]. 

2. Ddivsiy J f Tnidiho Irrei monti. 

^ConiinictiTe -| Vftmtiiuium poiiei»rium. 
[Attonmient. 

The continnanoe of jhMBeaaion not governed hj the same strict mloa 
as its comniQiiccinent 
Incorporeal posaeBsionz 

ItA natnro—‘the centmning exemee of any daim, save one to 
tho eidusive use of the CDrpoFoal things 
Iti rdatkin to cmiwreaJ poASesaion, 

The generi-c amceptipn of possessioiL 

The ndation between pofiBsssion and ownocahip, 

Possesaion the de /odo OAercise of a d aSm. 

Owoenhip the de jtire recogiiltlon of one. 

The Identity of the objeds of ownerdup and poesessiDn. 

Exceptions: 

1. Ihiiigs wkidi can he possesseds but cannot ha dwubiL 
2: Things which con be owned^ tnit cannot he poscssed 
PoAses^^ory remedies ^ 

X Their nature. 

2. Their objects. 

3. Their erduaion from English ]aw. 
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CHAPTER 15 

pKmoys 

i ill. Tha NaitiiBe of PerEonallty 

Tnfi puqjose of ttig chapter m to invegtigiite the legal conception 
of personality. It is not permiBsibie to adopt the simple dcTica 
of &aytng that a peraon means a human bein^, for even in the 
popular or non-l<?gal use of the term there are peraona who are 
not men. Personality is a wider and vaguer term than bnmanjt j. 
Gods, angels, and the apirita of the dead are persona, no le&a 
than men are. And in the law this want of eomeidence between 
the dess of persons and that of human beings is £tUl more markedr 
fn the lavr thena may be men who are not persons; slaveg, for 
example, are destitute of bgd persQnaUly in any system which 
regards them aa incapable of either rights or liabilities. Like 
cattle, they are thinga and the objects of rights; not persons 
and the subjects of them. Conversely there arer in the law,, 
persona wdio are not menr A joini'Stock company or a municipal 
corporation b a peraon in kgal contemplation. So also, in 
Hindu law^ idols ora legal peraons, and this h^ been recognised 
by the Pfi'fy Coumcii (a). What^ then, is the legal meaning of 
H ” porBon " ? 

So far as legal theory Ls concemodi a person la any being 
whom tbo law regards as capable of rights or duties (h) Any 
being that is so capable is a person, whether a human being Of 
not, and no being that is not an capable Is a person^ oven though 
ho be a man. Persons are the substances of which rigbta and 
duties are the attrihutes. It in only In this respect- that pereons 
possess juridical signtncauce, and this is the oxcIusItb point of 
viaw from which parsoniLlity receives legal recognition. 

Persons as so defined arc of two kinds, distinguish able as 
natural and legal. A natural person is a human being. Legal 
pareonfl are being?, real or imaginsry* w'bo for the purpose of 


(dj Prtimfitjltd Nath .ifuflfcfe V. Pra^iurtiaa fi'-umar <19351, L. H- 

iSa Ind. App. 245. DafT, '* The FoJ-H>nfiHty af iin (1027), 3 C. L. J. 

42; Veaaj-Fitijjcnld, " fdajen Fort (1625), 41 L. Q, B. 416. 

<6) Fnr S fall disensaion bbb AlexLnder Ncfcdnn, Tlw Ptrionahty Canf-fniian 
of ih9 jLiPjal jEshty tioaa). 
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legal reaBoning ara treated in greater or If^s degree in the aame 
way a& buman beings (e). 

§ 112. The Legal Status of tbe Lower Anlrnals 

The only natural persons ate human beings. Beasts [ire not 
persons, either natural or legal. Tliej a^re merely things—often 
the objects of lagol rights and duties, but never tbe Bubjects of 
them. Beastsn like men^ Eure capable cf acts and possess LniereatB. 
Yet tbeLr acts are ueilber lawful nor unlawful; they are not 
recognised by the laiv us tbe appropriate aubjeet-matter either of 
(LiermissiGn or o| probib it bn, Archaie codes did not scruple, it la 
true, to punisfa with death in due course oE law' tbe bea^ that 
was guilty of bomieidE. ** If an ox gore a man or a woman 
that they die: then the ox Bhall be eutely atoned and hia fleah 
Bhnh not be eaten (d). A conception such as this pertains to a 
stage that Ls long since past; but modem law ahowa uh a relic 
of it in the rule that a trespassing beast may be diatralned damage 
feasants and kept until its ow ner or some oi3e else mtercated in 
the beast pays compensation (e). Distress damage Eeasant does 
not, how’everj in modern law mvolva any legal recognition of the 
personality of the animaL 

A beast b as incapable of Legal righta as of legal dutsea, for 
its [ntereatfl receive no necognitiou from the laiv. Ho?nmv»i 
ctitt»a omna jut €onstituiiim (/). The law La made for men, and 
allow^a no fellowship or bonds of obligation betw^eeu them and the 
lower animals. ll thesa last possess moral rights—as utilitarian 
ethics at least need not scruple to admit^t-hose rights are not 
racegnised by any legal system. That which is done to the hurt 
of a benst may he a wrong to its owner or to the society of man 
kiudn but it; is no wrong to tbe baasfc. Ko anlnnd can be the 
ow'nor of any properly^ even through the medium of a human 
tniBtco. Tf a testator vesta property in trustees for thE mainten¬ 
ance of bis favourite horses or dogs^ he will thereby create no 
valid trust enforceable in any way by or on behalf of these non 
human boncBciiaries. Tbe only effect of such provisions is Eu 
authorise the IruateeSt if they think fit^ to expend the property 

fv) liAgKl pcrBotiff tre trren^ fietitiQiafl, Jorifliiat ^rttficiaU or cehiuL 
j<n EicDduB KsL 2S. To tbe ebjuc* affect bsd FJbIoV Lawt, STS. 
ffl) Wiltiaiift, Lfltt/itfr fur A^nn^al*, chaps. 1, 7. 
t/> D. 1. 6. 



im 


CHAPTOt 15 


[S iia 


or any parti oC It in Ihe wuy eo mdicated; and whatever part af 
it m not BO spent will go to the testator's representative# as 
imdispaBed of (g)^ 

There oroi however* two tasea in which beasts may be tliought 
lo |K)ssess legal rights* in the first place. cruelty to animals is a 
criminal oSencep und in the second place^ a trust for the benefit 
of particular clssaes of animals, as opposed to ona for individual 
animals I U valid and eitfoiceabk os a public and oharitable trust; 
for exampla, a provision for the establialimcnt and maintenance 
of a home for stray dogs or bmicen-doivn hnrsos (h). Are we 
driven by tbe ps istence cl these cases to recognisfi the legal 
rights and therefore the legal pemonallty of beasts ? There is no 
oecaslon for any Buch conflict with at^cuBtoracd modes of thought 
and speech. These duties towards animals ore conceived by the 
Law as duties tow'ards society Itself. They correspond not to 
private rights vested in the immediate beneficiaries, but to public 
rights veeted in the community at large—for the community has 
a rightful intcreHt, legally recognised to this extent, in the well¬ 
being even of the dumb animals which belong to it_ ^Tieren 
however, th& Interests of animals conflict with those of human 
beings, the latter ore pTeferred (i). 

§ 113* The LeiSal Status of Dead Men 

Dead men are no longer persons in the eye of the law. They 
have laid down their legal personality wfith ihelr Uvee, and are 
now os destitute of rights m of Ijabllltics. They have no rights 
because they hate no interests. There is nothing that concerns 
them any IcngerT neither have they any more a portion for 
ever in anything that Is done under the sun They do not even 
retimin the ownem of their property until their succeeso-rs enter 
upon thmr inheritance. For instance, the goods of an intestate, 
before the grout of letters of adminiatraticoi, were formerly vested 
in the bishop of the diocese, and are now vested in the judge 
of the Court of Probate, rather than left to the dead unt'd they 
are. in truth acquired by the living (j}* 

i§) m Dmh aesoj. n cl. d, 

<L) Ibid.^ p. SE7« 

(t) See, AT^h'oiud Society v. /, JI [lOSS] Jt, 0. 01. 

b) TLh QQDi^Fpl dF L^ri!fli'Eajr tacim in Ectnu l%w nifcdu Bnnm approaf^b W 
iLh idea of oondjiniFig tbci pffTi^atity. ft Waa aaid that thm 

inLoritaaca, in tba intEzral LeLweed thft dasEil Eha rolry nf ILe 
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Yet cJthough aU u man's rights and iotereets parish with him, 
he does when ajiv'O CDDti^^tn himsell much with that which shall 
become of him and bis after be hi dead. And tbe law, without 
conferring rights upon the doadp does in some dsgree recognisti 
and take account after a man "a daBth cl bis desires and intercista 
wben olive. There are three things^ mare especially, in respect 
of which the anxieties of living men extend beyond the period 
of their dsaibop in such sort that the law will take notice of them. 
These are a man's body^ his reputation, and bis estate. By a 
natural illusion a living man deems himself interested in the 
treatment to be swarded to his owm dead body. To w'hat extent 
does the law secure his desires in this matter? A corpse is tbe 
property of no one. It cannot be disposed of by will or any 
other mstmment (fc), and no wrongful dealing with it can amount 
to theft {1}. Tbe criminal law^ however, secures decent burial 
for ail dead men, and the violation of a grave is a crimUml 
offence (m). Ev^ary person dying m thig country it has been 
judicially declared (it), ''has a right to Christian burial,'^ On 
the other hand the testamentary directions of a man as to the 
dispoBol of his body are without any binding farce (o), save that 
by titatuto he is given the power of protecting it from the indigiiity 
of an atom teal uses (p). Similarly a permanent trust for the 
maintenonee of his tomb is illegal and void, this being n purpose 
to which no property can be portnnnentlj doveted Even s 

temporary trust for this purpose (not offending against the rule 
against perpetuities) has no other effect than that already noticed 
by ua as attributed to trusts for auimals^ its fulfilment being 


iciprBHDtrd a. ^rsona {perMOjmE fun^iturt D. 4Qr 1- After Gom-e 

UiiiAgTtteEQeiit »i iKcamc mnitd tlmt the prr^iwa neiire»«bnteif wajt ihit of tho 
but it ws» to au3v far Kint purpofiriH aoi fur alL. It^Li^kliLiul, 
ffxl-naoi^ of Laif flkid ed. 16^1, 306 ff.; BlhckKand t^nd ^IcNair, 

un4 Cort»«vm hutr (Sntl 151-5; lHiiff, Periwnaiitv 
Pn'pafe 099B)p CUtp. "VII. 

\k) riVhamj v: WiUrnmi flBSa). 20 Qh. D. 6&9. 

(!) ^ Em P. C. 651. 

im] Fwtef v. Dadd (1B671, L. R. 3 Q. B. nt p. 77= Wbclher in ground 
’KmftrCTBkd Cr uncansccrslHi ^ LoAignitki to bumus ft^muihf in 

imprrviierlj at\\\ mdcccnlSy diiiutiLn-LD^ tbem, aiv Ibe gttmad ot hn indiatpicnt.'' 

(Kj) H. V. Sieiirart (IBfO), 13 Ad. A Ei. 773 ai pu. 777-S- At lo the lawfal- 
c^EMR of (^rpinAticin, utt fi. v. Pri^e (1384^ 12 Q. "B. D. 247. 
mmarni V. waiianu (imy. 30 cb. d. 

(pi AafttcKtir Act, 1033 13 A 0 Will. 4, c, 75)^ t. T. 

R# 7jiti4jAatt nB6G)^ 33 Cb, Dr 107; ffcitfft v. Oiterne (1006), I 
JSaS, Tliere aw wsyi of ni^Ttding ihu pjcJubiticii], whiah a«d ool nGncem 
tmTe*, 
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Lawful but not obligatory (t). Property is for the uses ot the 
liTlng^ uot of ibt dead. 

The reputation of the dead recelvcsi Mine degree of ppotcetian 
from lb© griminfll law, A Ibd upon a dead tOBn wiU be pumabed 
as a misdeineanDur—but only when iLb pubUcation is in truth 
im attack upon the intcreeta of lidug persons. Tbe right lo 
attacked and SO defended is in reality not that of the dead, but 
that of bla living descendants. To this extent, and in this 
manner only^ has the maxim Ds tnorfinV nil ntii honum obtained 
legal recognition and obligation (r). 

By far the most important matter, howeverp in which the 
dealres of dead men are allowed by the law to regulate the actions 
of the living is that of iestamentary succeesion. For many 
years after a m an is dead, his hand may continue td regulate 
and determine tlie dispoEiticn and enjoyment of the properly 
which he owned while living. This, however, is a matter which 
will receive attention more fitly in annther place. 


I 114, Tha Lngal Status of Unbom Farsons 

Though the dead poaaeos do legal perEonalityp it is otherwise 
with tbe unborn. There is nothing in law to prevent a man from 
owning property before he is bam. Mis o^vnerahip Is neceBsarily 
contingeut, indeed, for he may nav^ be bom at all; but it is 
none Ihe leas a real and present ownership. A man may settle 
property upon his wife and the children to be bom of her. Or he 
mav die intestate, and his unborn child will inherit his estate. 

M 

Yet the kwr is careful lest property fibould be too long withdrawsi 
in thia way ironi the uses of living men in favour of generatzion^ 
yet to come; and various resirictive rules has^e been ©etablifihed 
to tbk end. No teat^tor could now direct Ids fortune to be 
accumulated for a hundred years and then distributed among hiH 
descendants. 

A child in its mother's womb is for many purposefl regarded by 
b legal fiction as already bom, in accordance with the maxim, 
Na^cHuTTiE pro jam nafo In the words of Coke: The 

if} fSp (ISSUK 41 Ch. D. fiM, At 567. 

ff) 5 Cc, Hep. a: v. ns&4), IS B. D. 5:10; StrttbeJi. 

Ulljejl of Laui. § 545, Otb f. P. WallOD, Imibcl lapon th« 

Dead And DaiIi CJnb Cam '' 9 JcMUDil af Cetu ptLtAtive Lcgialjitii^Ti 1 ; 

cf. {l^h 1^- 
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law in many cases bath eoneidcratiDn of bim In respect of the 
appureuti expectation of bis birth (f). Tbns^ in the W of 
property, there is a betion that a child en Frnfrff sa mere is a 
person in being tof tire piirposea of (I) the Requisition of property 
by the child itself, or (SJ being a life eboeen to form part of the 
period in the rule against peipotuitiea (li). 

To whRt extent an unborn person can possess personal as well 
RS proprietary rights is a somewhat nnaettled quealion. It has 
been held that a posthumous child is entitled to compensation 
under Lord Campbell's Act for the death of his father (a), Wilfui 
or Degllgent injury indicted on a child in the wombp by reseoD 
of which it dies after having been bora alive^ nmoimt^ to murder 
or manBlnughtor (b). A pregnant woman condemned to death bs 
respited as of right, until aho has been dehvered of her child. 
On the other hand, in a case in which a claim was made by s 
female infant sgaiost a railway eotnpany for injuries inOicted 
upon her while in her mother's womb through a coliiEicin due to 
the defendant's negligence, it waa hold by an Irish court that no 
cause of net ton w-aa dlBcloted (c). The decision of two of the four 
judgea. bowevGT, pnoceeded upon the ground that the company 
owed no duty of core towards h person whose existelice wafl 
unknown to themp and not upon the ground that an unborn child 
has in no ease any right of immunity from personal harm. 

The rights of on unborn person, whether proprietary or 
persomd, are all contingent on bis birth iis a living human being. 
The legal personality attributed lo him by way of anticipstiem 
falls away ah j'nffio if ha never takes his place among the living. 
Abortion and child destruction are Giimea; but such acts do not 
amount to murder or riianelaughter unU^ss the child Is born alive 
before he dies, A posthumaus child may inherit; but if he dies 
in the w^omb. or is stillborn, his mherltanea falls to lake e^eett 
and no one can claim thmugb him, though It would he othenvise 
if be lived for an hour after his hlrtb. 


(q J Co, S h. Coenpare D. I, 23Gt Qai in utarij lum in to&o 

panne jure eiviU Laielle^ntnr in rertim naturk esEe. 

fu) See WinfieliJ, " The Unborn ChLM " (lU-lfiS, I Vaiw, of Tpmnto Law 
ionrn^l 'j7S a.t 37U, reprint m1 in ^ Cambridge Law Janrnal at p, 77. 

(a) Thf omf Richard (l£7l^| L^ !R. S Ad. 4 ^Hti. 

(61 7i. V, (las'!), 1 Mn^y 0. R^ V. ire^l S Car. 4 

Kir, 7&t- 

{c] Walker V. Crrat NorthiTn o/ f^r-anJ tlSOO). 38 L. E. Ir. 69. 9^ 

geacralEy Win6fld, op. nl. 
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^ 116. Capacity and Double Fe)*BOimllty 

Engl i fib la IK? recogtii&ea manj d;M>EreDt capaeiti&a in which a 
man may act. OlteQ he has power to do an act in an oflicial or 
representative capacity when he would have no power to do the 
act in his private cnpaeity or ou bis own aceotmi. All sorta of 
dlihcult questions arise out of these distinctions i for jnatanee, 
whether a person on a particiilELF qcesEion was acting as tru^^tee 
For fund A or 6S trustee for fund B; wb ether a director haa the 
pOH'ers and duties ol a truatee; w'h ether an executor haa turned 
into a trustee^ and so on- Theec troubles need not concern us 
here: the only point to be noticed ia that the mere fact that a 
num has two or more capacities does not give him the power to 
enter into a legal transaction with himself. Double capacity does 
not connote double peraonality. For inatance, at common law 
a man could not aue himself (dj^ or eontract with himself (s)p or 
convey propEitj to himseK; and it made no differenca that he was 
acting on each side in a different capacity. So rigorous wag the 
rule that^ if the same party appeared on both aideg of a contract, 
even though accompanied by different parties in each case, the 
wholfe contract w^a^ void (/). In many cages the rule worked 
hardship, and its coiiflequene<s had to be mitigated. For 
instaneet where a creditor became his debtor's eiecuttir, the 
rule that ha could not Bue himself for the debt was mitigated by 
giving him a right of retainer^ By fitatutct where a pareon pur¬ 
ports to contract with hiuiEell and others, the contract is enforce 
able aa if it had been entered into with the other pereoii^ 
alone AJsOt by a historical accident, namely, the effect given 
to the Statute of U&es, it became possible for a man to convey 
to himself; and this power, which was found to be useful bowover 
ibeoretkally anclma]ouB^ is preserved in the modem Icgiglfttion 
that repeals the Statute of Uses (7i), With these and other Hniall 
except ions, the rule that a person cannot enter into a legsi 
transaction with himself rematnB. unimpaired. 


There- u so priniriplc by vllich e inUl be el tbs immv lildc pleititbT 
end iTefen^ant per Bcsl, C.J., m NtaJ§ V. 4 Bing. 149 et LSI 

Bcc! 14. Lw McH&e+ Cea e PGrBon Sun EIinKLr?'" (191 h, 04 L. J. Newip^ 

(4) EHit V. Keft, [1010] 1 Ch. m; N apt ft v WilUam*, [1011] 1 Ch. ML 
(/) L&bI Dt^tQ. 

(gl Lmw of Property Acb, Llii^r (D- 

(A) Lew cl PrDpflEiy Airt, 19^, e, 72, 
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§ 116 . Le^ Fej^nfi 

A legBj p’ETfioij tfl anv subject-nrnttcr otbejr than a Lmiiiaa 
being to whicli the law attflbutea peiEonniity. Tliia exieOEiOD, 
lor good and BudicieDt ren^n^, of the coneeption of paraotmlitj 
boToail the claBS of liunmn beings is one of the most notewortljy 
feats of tb« legal imagination, and the true nature and unes of it 
will form tbe aubject of our consideration during the remainder 
of this obapter. 

The law, in cresting JegEil persons, always does eo by 
personifying soma real thing. There is, indeed, no thooretiod 
necesaity for this^ sLoce tbe law might, if it so pleased, attribute 
the quality of perBonolity to a purely imsginBrj being, and yet 
attain the ends far which this hctitlous extension of personality 
is devised. PersonifiesLiotit howeYer, conduces so greatly to 
simplicity of thought and speech, that ita aid is mTaiiably 
accepted. The thing perEonihed may be termed the corpus of the 
legal person so created (i), it is the body Into which the law 
infuses the anhnuM of a fictitious perfionahty. 

Although all legal peraonaUty InvoIveH personification, the 
converse ia not true. Legal personality is a definite legal con¬ 
ception; personificatioD, aa auck, is. a mere artifice of speech 
devised for compendiDUB expression. In popular language^ amt 
ill legal language also* when etrictnees of speech Ls not called 
fo^^ the device of perfionlfication Ls extensively used. Wo speak 
of the estate of a deceased person as if it wero itself a peraotL 
We aay that it owes debts, or has debts ovi-ing to it* or is insolvent. 
Tlie low, however, recogmaes no legal personality in such a case. 
The rights and liabilities of a dead man devolve upon hie hehrs, 
executors, and administrators, not upon any hetilious penson 
known ae his estate. Similarly wb speak of a piooe of land as 
entitled to a eervitudo, such as a right of way over another piece. 
So, also, in the case of common interests and actions, we 
personify as a eiiigle person the group of individuala ooncemed, 
ovon though the law recognises no body corporate. We apeak 

(x'l Gpunmn wrilars farm il tbe xtj&;riri]£eiii or of Ibn 

persan. Wiudacbcid, 1, aecL 57. Vangiirow* L iwit-, &3. FuctlEfc* TI. IW- 

Accordiag a dUXarHol usa^e, tbo lami Eegsl per&irin "" ia applied slio 
ki netural perooaB, tba argmnflnt bciB^ tbftt ell wrBaamlily i« tbe t^reaiioii 

of Lbw^ HQ thji.L it docs oot matlBr wbetlicr the ^idbitpatirni of the Iftwyerr 
" pri^EH] ii a JliifTiiWti being or eotoDlhitig c1e«. This in locFrly a queaEioa oi 
te.rnUDolo^. 
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of a fimi HE ^ pereon distinct from ihe iDdividual parttietB. We 
Bpeikk of a jkirTr-, a of judgos, a public meetiogp the com- 

tQiLtiity itself, as being itself a persoo inEtaad ol menely a group 
or flOoiety of persons. But legal personality is not neaehed until 
the law recognises, over and abnvE the HfisDCLuted mdiTidiialiip a 
Emgle entltv which In a maimer mpreBanta them, but is noi 
identical with them> 

Legal persons, being the arbitrary creatioos of the law, may 
be of as many kinds as the law' pleases. Thoso which ate actually 
recognised by our own. system, however, are of tsomparatively few' 
types. CorporatioDs are uudQubtedly legal |veirsoni^p and the better 
view is that registered trada unions and friendly societies are also 
legal persons thou^ not verbally regarded as corporations. A 
corporation Is a group or series of persons which by a legal dotlon 
ia regarded, and treated as Stsell a person. A tr^c union is an 
association of w'Qrkmen or employ era for the purpose^ among other 
things, of collective bargaining. A hrlendlj society ia a voluntary 
aseoeiation formed for the purpose of rai&ing, by the Bubscriptidii 
of the mi^mhers, funds out of which advances may be made for 
the mutual relief and the maintcnauce of the members and their 
families in sickness, infancy, old age^ or infirmity. There are 
special statutory provisions by which re^stored trade unions and 
friendly societies can sue or be sued in the tegistered name, and 
their effect seems to bo to make these groups legal entities distinct 
from their mem ben (j). No other legal personB Qra at present 
recognised hy English law. If, however, w’e take account of 
other systfems than our we find that the Dcnception of logoi 
personality is not bo limited in its application^ and that there 
me several difitiuet varieties, of which three may be selected 
for spedul metition. They are distiugufshed by relerence 
to the iliffercJit kiuiia nf thJngB which the law selects for 
perSoiiifiGutioD. 

1 . The first class of legid persons conHists of corponiticina, aa 
already defined„ namely, those which arg constituted by the 
personification of groups or sorica of indivIdualB- The individuals 
who thua form the eotpua of the legal person are termed ita 


h") Thifl was the pfevaUinff epiainn hefurs Boiwor V. Unhfh 

[lBot5] A. C. ICUh unJ it li Biihrained that the majority npinbrn In thnt cuHe 
»eui' it out. Bee the ortical uiEljBiH by Prof, DcaiiLB Ljoyt] m flOSa'i IS 
M. L. K. 121. 
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nifTfibers- We jshflll coaaider Hub form of legisl pereonallty rnore 
particularly in the aequel. 

2. The second cIubb is that in which the corput, or object 
selected for pcrsonLEeatioD, h not a group or seziee of perBona, 
but an institutionr The law mayi if it pleases, regard a church 
or a hospital, or a university, or a library, as a person. That ia 
to say, it may attribute personality^ not to any group of persons 
connected with the instltation, hut to the instilutSan itself. Our 
own Jaw does not, indeeci, so deal with the matter. The pemon 
known to the law of England os the Univeraitr of Loudon is not 
the institution that goes by that name^ hut a personified and 
incqrporntod ag^egate ol hutnan beinga, namely, the chancellor, 
viee-uhaocellor, fellows, and gradnatea. Tt is well to remember, 
however, that notwithstanding this tradition and practice of 
English law, legf%l personality is not limited by any logical 
□ecessity, or, Lnaccdt by any obvioua requirement of expediency, 
to the incorporation of bodies of individual persons (k). 

3. The third kind of legal person is that in W'hich the corpui 
!s some fund or estate devoted to special uses—a charitable fund, 
for example, or a trust estate, or the property of a dead mnn or 
of a bankrupt. Here, also, English law prefers the proce&H of 
incorporation. If it ohooaea to personify at all, it personlfiea, not 
the fund or the ^tatc, but the body of persons who adiiiiniater 
it- Yet the other w'ay is equally posBible, and may be equally 
expedient. The choice of the corpus into which the law shall 
breathe the breath of a legal personality is a matter of form 
rather than of substance, of lucM and compendloiis expreasion 
rather than of legal principle. 

§ 117. CorpuratloiiB 

Corporations are of two kinda, distinguished in Engliah law os 
corporations aggregate and corporations sole. " Persons says 

ik) Oi2caHU3aBilj in the Hlfttpie boftli we fiod fid^caUed <soriK>FSticiii? wltidi 
ajE in truth not earporatiqi^ At tttl—hsvtag ao incarimnUw! rptnnhcri—^hut 
are inerBiy perBjqiufi€(| inBLitntiani- Conimoawt^nlth iB&nk nf AuEtrftliM, 

cDhBEitntcJ hj ah Aci cf Lbfl Fadi^Fnl f^AxllAinent 0^ is An EXAoipJt. 

See the C^mmonwcHilJi Dank Act, leU, e. S' -A CoqicnnnwEAEth Bank, in 
he ctiSEd ths CemnnoDwealth BAok af AuBtrnlia, b hareby eBEAbllBb^.. 
SrKil. 6 f "" The BAuk EhnIJ ba a boiij corporiLtn with peipetuAl succnEELon Add 
A entninan eeikl. And eilat bold land. And euaj ehb And be Bned iii its enqnrmlr 
tiAlnr." 
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Coke (I), ** QTe of twu sorts, persons natuml created of God, . . . 
and persona incoirporatfl or politique created bj the policy of mao 
[nnd tkercEore they are called bodies politique)^ and those be of 
tvro sorts, vLz_^ either sole, or aggregate of many A corporatiaii 
figgrogate is an incorporated ^roap of ccHi^dstlng perwvna^ and a 
eorporatfao sole is an incorporated irrirf of sncccssive persona. 
The former is ttat which has Beveral members at a time, while 
tho latter is that which baa only one niember at a time. 
Cotparutiong aggregate are by far the more numerona and 
important. Examples are a regifitcred company, consisting of all 
the sharehold erSp and a municipal corporation, consiating of the 
inhabitants of the borough. Corporations solo are found only 
when the successive holders of some public office are incorporateil 
so OB to constitute a singlep permanent, and legal person. The 
Sovereign, for example, is said to be a co^rporation of this kind 
at common kw (m), whQe the Postmasier^General (n), the 
Solicitor to the Treasury (a), the Secretiuy of State for War (p), 
the Minister of Town and Cotiatry Ptanning (q), and tha Mimster 
of Education (r), have been endowed by statute with the 
nature (i)- 

It is esaeutkl Lo recognise dearly that in neither of these 
forms of incorporation is the legal person identical with any 
aingle human being. A company ia in kw Bomothmg different 
from iU shareholdera or momherB (f). The property nf the 
company is not in kw the property of tbo sharoholdara. Tlte 


(l) Ccr Litt 3 1 . 

(m) 0« I 

(a) S Edw. T, c, 15, t 33, 

(fl) 30 A. 4Q Vlct. a lat ■» I. 

(pi IS A 19 Viflt. 0, 117, p, 3- 
iq) B A 7 OfcPi. fi, c, 5, 

(r) 7 3t a Oro. s. c, ai, i. I. 

(l) Corporatwna aqle are nof: ■ peyaUsrity ol En^tish lair. The dlstlpctiqii 
im twn fonns af incorpcnti&a ii well known in fcifei^ janpti. 
VVilld»ehaid, L *bcU B7. VangerowH L Kct. &3. Tha En^iih Uw ti to 
corpora tknj Vila ia eitTBrnaiy imperfeoE ami uDdcvcIopd, bnt ttie coDception 
iuelf ia p^rE'ectlj iQ^iuiL, ik-nil ia of »enauA and proBt^blo nica. Mili- 

Pmd hSB traced tlio Viistorj of branch of tba Iflw m two artidec in hif 
73, 30S‘ m ftlw Hddaworih^ H. E, L., If I, 401-3. 

(0 S^fUm, «ct. 00: '' The o^gregata of the wtio 

sqmiKHO a MrporatioB diffEirp- MBaatlalST from the corporation itMlf-'' 
ar^di Etfrtern v. Turner (1&T2U L. E, 9 Cb, at p. Lo2: “Tha Cocupafiy 
19 a mers abBtraetL-fm of taw+*' FliHrnfl'i Ca*e (19S2), 2L CIl D. ikt p, 003: 
“ The oorporat-ioD is pot a mnio aggrcjiiatB of aLar«ho]dcia." Jq^ownfl V. 
ffafoimon if [tSifTl A. C, at p. El : " Tht oompanj iB at law a ditTercnl 
pemOD aUogcLihcr from Lho Enbsezibara Lo Lbo memoranduta.'' 
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debLva and liabilities of the company ate not attnboted 
in law to its memb^rs^ The ooinpaoy may hecoine msoLveiifc, 
wbjJe its lo^mbers nemairi rich. Gontnietfi mny be made between 
the eampany and a sbaxebolderr aa if between tw^o peraoos 
entirely dialLnct from eaub other. The Bhareholdera may become 
ao reduced in number that there Is only one of them left; but he 
and the company will bo dlatinct persons for all that (u). 

STay Vic UDt gp further Htilli, and aay that a corripany is capable ol 
aurrising tha last ol ils members T At comnion law indeed, a corpora¬ 
tion IK difiscilwd by ths fieath of all its memben {v}. There is, how¬ 
ever, no Id^cbI u^jctsfiaity for any such ^u]o^ and it dcsH not apply to 
corporntinuH sole, for baingi of Qih sort lead a contlnuoui life, nnl- 
withstanding the intezrala Lotwoeii the death or rctirtmont of oach 
occQpatit nf the office and the appoinlmBnc ol his snceesaor. ii 

there any i^ason to supper? that surh a ground of dis^oltition a 
known to the trading oorparadons which are Lm-orporaled under the 
Companies Acts. Eeing Bstahluhed by statute, they can be diBsoired 
only in manner provided by the statute n> which they owe their 
origin (n). The reprcseDtativcfl oI a deceased shareholder are not 
tliomsulvEs numbers of the company, ludioa they become jnc-giatcircHl a- 
such with ihDir own consent If. therefore, on the death ol the last 
fiarviving mcmljert cl a private company, thtiLt etecuton refuse or 
neglect to bo ttgiBlered in their s^oad, the company wi3] no longer 
have any memberi. Is it, lor that reason, ipjio jurt tLlSBoh-edT Tf 
untr ft is clear that lines a company can anrviTe it* mensherm and 
eiiet without them, it mn^t bs something entirely di^inct from them (li). 

In nil those respej-ta n corpora tioa is trSEentially difT^-rtint from 
lui unificorporiited partnership. A firm is not a paraon in the eye 
of the law; it is nothing else than the sum of ita iiicliTidiisI 
members. There is no legal entity, standing over agnxnab the 
partners, as a company stands over against ita shareboldets, Thti 
property and debts of the firm are nothing else tbon Ibo&e of the 
partners. A change in the list of partiurs k the substitution of 
a new fimi for the old one, and tb-are is no permanGnt legal 

D. 3. 4. 7. 2. Cum jui omuiUJU m Unum roddL'nt, el ^let namnn 
univwlitafcw. L^njcrnifiitif in ihe generic title of a oorporattat] in Butnab 
law, a liUe retained lo thhi day tn Ihc i^as of that particnJar form of oOrpOrft- 
tiaq which kaUw aa a aniv^rajty. 

(p) HlatkiCuna, I. 4SB; Hutdawnnh, H. L., m. ^39, DC, 6!^. 

fu} r^tndley, Coin^^Tiief (6th cdj II. (1!^ A ecJupaUT which la incor- 
pDinted by ieI of p^Liomcni can be dusq^ved qn]y ai ihcndn provided, qt by 
auothjj-r act of parliamcUL" 

(&) Thai a EHOTpqratiou may Survive the last of iii uiPixiLiore i« admitted 
by Saviguy, iccl. 69, and WitadachEad, I; aeet. 01. 
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uiiitjp as. la ike caae Df the eomfiany (c). There ean be no hnu 
which consists ot one partner oiiiy, lls s company may consial of 
one member. The ineorponitiQa of a firm—tlinli process by which 
an ordumry partneniliip is tmnEmuted into n compuny—a 
{undamcDtal change in the legal relationB of Lta membera^ IL 
is notiMng leas than the birth of a new being, U> whom the whole 
business and property of the partnerebip is transferred—a being 
without son] or bodjj not visible save to the eye oi the law^ hnt 
of a kind whose power and imjjortanee^ wealth and activity, are 
already great, and grow greater every day. 

In the case of corporations sole, the purely legal nature of 
their personality la equally apparent. The chief difficulty in 
apprehending the true nature of a corporation of this descriptiou 
is that it hears the samo name as the natural person who is ita 
BoJe member lor the tune being, and who represents it odd acts 
for it. Each of thsm is the Sovereign, or the SoIIdtor to the 
Treasury, or the Secretary oi State for War. Keverthelefis under 
each of tlicsc names two persons live. One is a human being, 
administering for the time being the duties and alfnlrs of the 
office. He alone is visible to the eyes of layman. The other le 
a mythical being whom only lawyers know of, and whom only 
the eye of the law can perceive. He is the (rue (xtcupant of the 
office; he never dies or retires; the other, the peraoa of desh and 
blood, ifl merely hiR agent and ropresentativeT through whom he 
performs bis functions. The living official cornea and gOBs^ but 
ihta oSepring of the Law remains the same for ever. 

A vast and f roitlega ccntrcvcrsy hu r&gcd over the qUEation whether 
corpomticiiii aggregate ars ** real ar '* fiatitiDos “ persenar "Sir John 
Balmood look the view that they wen? fictLtioni^ but according to 
many Gortniiii whooe tlieoriefl were adopted by ^r:iit 1 and and 

aihera, corporate personality ia a teality, and not a merely fictitious 
construction of the Taw, It in submitted that thm question ii a sporiouii 
one and that then.' is no issue of fact betwfoa the two aides. The 
reali^U that an asaoeiation of mEn is ** real ", but thia the 

“ fictioiiLSta" do not deny. The ** realists say furthEr that an 
aasooiation of men if itsElf a ” peruun ; hut this is simply an nsBcr- 
tion of the determ in utitpn ot these wriLerm to nw the word "* persdn " 
in a certaEo way, not a prepetition of fact relating to aasoclationSr 
Fin ally, the “ walista say that when men act in eommou they acquire 


fd) Tei a |>ar(nefiliip ii an acconrfttog unit and thEre are ipecial rules with 
rt-garil In the t^itluo nf patiucrs i^hich givE it tba Euperiacial appearanet ot a 
legal entity, Rse, a.g,, Gtttn v. jEfertio?, [1SK4J 1 W. h. H, 130ft (G. A.). 
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a " groap will which h dulinct tram tliE Mimi of the willn ol thp 
mdividuaia who take part. This prapoftition u cithor untnae or^ oticc 
more, a mere aimoiLDceiuGnt of n djcteimination to u$« wordi^ in a 
^rtain way. Tf "will*" meaiia an aspect cf mind the prapaBiLioit ii 
nntmeK for an awciation oJ men ha* no aingle miciL It "■ will 
mEana the r^ultant of the willi of i□ dividii bIe tho propoaltion become^ 
true, but in tids seaee it ia not denied by ibo hctionistfl ' ^ 

lb any tiAAa, it ia Eubbuited that the oontroveny has no legal 
Whether oorporaLiont aggregati? ore real persona or not 
(whatever that question mny mean)^ it is nndoohted that Lhisy sxe 
legal per^iu in English law (d). 


g IIB. The Agentfi, BeneUctarles, and Members of & 
Corporation 

A carporatioiit hating neHlier soul nor body, cannot &ct save 
through the agency of some representative in the world of reeJ 
men. For the seme reason it can have no intereate, save thoae 
whiiih are attributed to it as a trustee for or otherw^ise on behalf 
of actual hum an beings (e). ^Ttatever a company is reputed to 
do in law Is done in fact by the dlreetors or the shareholders as 


id] Eil- John SalEnonJ tm)k thf Hctioniit view, a.ui. Ihb argumebt may be 
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its agents and reprefifinUtiTfiji, WhateTf^ir intereBt-tfj rights, at 
ptoperty it poasessefl m law are in faci thot&e of ita aharehoiiieraH 
and are held by it for their benefilj. Every legal penorip there¬ 
fore, kaa correaponding to U in the world of nstiiraJ persons 
certain agents or represontativea by whom it aatSp and eertain 
beneficiaries on whose behalf it csists and fulfill ite functiona. 
Its represcntstives may of may not he dLSerent persons from ita 
beneficiaries* for these two capacities may or may not be united 
in the same individuals. The shareholders of a company are not 
merely the persDiis for whose benefit it exioU; tijsy are also those 
liy whoTn it acts. In the case of a corporation established for 
charitable puq^osce it is olherwifiDt for the beneficiaries may have 
no share whatever in the nmnagement of its a^airs. 

The representatives and bcneficiaHes of a corporation musl 
not be con/dtmded with its members. These last are, as we have 
seen, the indlYiduals who form the group or eerii-s personified by 
the law, and who so constitute tha corpui or body of the legal 
paraon thus created. Membership of a corporation does not in 
Itself adeet in any way the rights or lisbililies of the meTobei^h 
for it is □oLhing more than a matter of form. A man's privileges 
and reBponalhiUties in respect of a corporation depend on whether 
he is one cl its rspreif-niatives or beneficiaries, not on whether 
he is formally accounted by the law as one of its membe-ra. 
hlumeipal corporations ara constituted by the incerpomtion of the 
inhabitants ol boroughs; but if by statute it were declared that 
they aliould consist for the future of the major, aldermen, and 
councillors, the change would not alTect the rightej powers^ or 
liabilities of any human being. 

It is worth notice that some or all of tho members of a 
corporation may be corporations Lliamselves. Them is nothing to 
prevent the abares of a company from b^ing held by other 
companies. In this ease the idea of incorpomtion ia duplicated, 
and the law crestea a legal peraan by the peraomfication of a 
group of persona who themselvea poaseaa a merely legal 
personality. 

§ 119, The Acts and. Llahllkles of a CorpomtSou 

When a natural pehion acta by an agent, the authority of the 
agent is conferred, and its Umita am detarmlned, by the will and 
consent of the principal. In general only those acta of the agant 
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are irapuUd by tlie kw to Ihe principal, which are within the 
limitg of the agent's authority as thus created and eurcumacribed. 
But in the case of s corporation it is necessarily otherwise. A 
legal person is as incapable oE conferring authority upon an agent 
to act on its hehaif, as of doing tbe act m propria p^wna. The 
authority of tho agents and reprosentatives of a corporation k 
therefore conferred, liTnited^. and determined, not by the Tiill of 
the principal, but either by (1) tho wills ol soins human beings 
wbo arc for this purpose identihed Ln law with the corporation, 
or by (2) the law itself. A good illustration of (1) is aiTorded by 
companies incorporated uodi^r the Componiefl Acts. The first 
diroetors may be appointed by or in accordance with the articles 
of aasDciatioo, which may be drawn up by the promoters of the 
company; or they may be appointed at a mooting of the ahare^ 
holders. The volition of the promoters, or of the persons 
empowered to appoint directorE by the art ides ^ or of the sb are- 
hold era, is therpfore tbs volition of the company for this purpose. 
When the directors are appointed they ara thomfielvefl regarded 
for many purpe^es as ths oft^r oE the company^ and their 
wills arc, within the limits of the rules of law, regarded os ibe 
w^ill of the company r 

An important rule in connection with companies incorporated 
by special statute and companies incorporated under the general 
provisions of tba Companies Acta is that their powers are 
restricted by law in a way that the powera of a human Ot^ing ore 
not. Any act which lies beyond these legally appointed limits 
will not be imputed to the corporation, even though dona in its 
name and on its behaU. It is said to be pirev of the 

corporatioDp and as a coqwate act It is null and void. 

SpeaTdng generally, we may say that auch corpora tlona eon 
do those things only which are mcidental to the fulfilmeiit of the 
purpos^oa for which the law oreated it. All its acts must be 
directed to its legally appotnLed end. Thus a compEmy incur' 
pw>rated by apeciaj atatut-a is LLmited to the powers conferrenl 
by the statute and those reasonably incidental thoreto. The 
Erieuion&ndum of aaeoclation of a company registered under the 
Companka Acta must set forth the purposea for wbioh it is 
established; and even the unEmimous consent of the whole body 
of ahorijholdcrs cannot effectively enable the company to act 
beyond the limits SO marked out for its activity. 
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It u Bometiuiifi ttpaght that tlip vUra vira rale ii m neresiiHTT 
onisciqaeiice at the fact that a aarpat^ilm iUelf has so a-iil {f). This, 
howe¥erp Ii nut fo, far* me wb haTO fc6£ap althoa^h th* corpdratldn baa bo 
vrilb tha law can and does negandi certain iiiinwi beingi aa the cquji'Ajent 
of tha corporation Iot cartaLn pnrposea. There it ncithiug in logic to 
provant the law frorn. regarding the will of auch human teinga aa tha 
w^ at eLu corporation lor pnxpo^, thua dispensing with ui ultra 
role. In fact, Engliah law Becmg to do t.h i a in the onae of andeDt 
corporationa where no ohnrtor can be traced (jy). 

It is wnll settled in the law of England that a corporation may 
be held liable for wrong! li1 octBp and that this ll&bUity exteada 
even to those cases ID which mnilcOp fraud, or other wrongful 
motive or iuteiit is a neceGBiiry elcmenl:, A oompany inay bn 
sued for ILbel, mdlciaua proeecutiOD, or deceit (h). Nor is this 
responsibility civil only. Corporatkma, dq less than tocDp are 
within reach of the arm of the criminal law. They may be 
indicted or otlierwise prosecuted for a breach of their statutory 
or common law dutieB, nnd punished hy. way of fine and 
forfeiture (i), 

Although this ia now established Inw^ the theoretical basis of 
the liability of corporations la a. matter of some difficulty nnd 
debate. For in the first place it may be made a question whether 
Huch liability is consistent with natural justice. To pnniah a body 
corporate, either cri mina liy or by the enforcement of penai redresg, 
ts in reality to punish the beneficiarieB on whose behalf its 
property is held, for the acts of the agents by whom it fulfils iti 
functions^ So far^ therefore, na the beneficiaries and the agenta 
are dlHerent persona^ the liability of bodies corporate Is an 
instance of vicarious responsibilityp and it is to bn justified on the 
same prlnciplca os are applicable to the vicaridus Liability of a 
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principal for tUe ujiauthorised nets ol hia agent—prioGiplee wMcb 
will be considered by m at a later stage of our Inquiry. For 
although the representattves ol a corporation are iu form and 
legal theory the sgenta of the legs! person, yet in substance and 
fact they are the agents of tbo beneBoisries. A company is iuaily 
held liable for the atU of iU directars, because in truth the 
directors are the servants ol the aharehoLders. 

A more serious diflieulty in imtuDsiug liability upon bodies 
corporate arises from the follo^ving consideration. The tiTong- 
hil acta so attributed by the law to legal persona ane in reality 
I he acts of their agents, Now we have already seen tbatp except 
possibly in the case of chartered corporations, the limits of the 
authority of thoaa agents are dcterniineJ by the law iteelfp and 
that acts beyond those limits will not be deemed in law to be 
the acts of the corporation. How, thenp can an illegal act he 
imputed to ft corporation? If iUegal, it emmot he ^iithin the 
limits of lawful authority- and If not within these liraitB, it 
cannot ba the act of the corporation (ir). The solution of thia 
difficulty is twofold. In the first place, it may be said that the 
argument does not extend to wrongful acts of emission, for these 
are done by the body poHtie in perrsoup and not merely by its 
representatiyes. No legal person can do in persen what by law 
it ought not to do^ but it can in person fail to do what in law it 
ought. And in the second place, the Iiabdity of a corporatSon for 
the acts of its representatives \n a perfectly logical application of 
tfao law as to an employer"^s habdity for hia servauta. The 
responsibility of a master does not depend on any authority 
given to Ina servant to commit the wrongful act. It Is the out- 
of an absolute rule of law that the employer U hunself 
answerable lor aH wrongs committed by his servant in the course 
and proccas of doing that which ho ia employed to do. I am liable 
for the negligence of niy servant m driving my carriage, not 
because I authorised him to be negligent, but becaUbe 1 authorised 
him to drive the carriage, So in the case of tlm agents of a 
corporation: the law imputes to tb& oorporation not only all acta 


For b ileVclDOMicist if this tbcsl* Rfi* Goodtuirt. " Ci^rparatfl Liability ^ 
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which itfl agents are lawfully nuthoriBcd to do. but aU unlawful 
acts Mr^hicb do in &t about the bu&inesB eo authoriEcd- The 
corporation is responsible not only for what its agenia da, being 
thereunto lawftilly authorised^ but also for the manner in which 
they do it. If its agenta do ceghgEMitiy or fraudulently that which 
they might have done la^rfully and with authority, the law ^^ii] 
hold the corpora tion answerable, I'hia justifi cation, however, 
applies only in the law of tort. In general the eriminal law 
knows no such doctrine aa respondeat mpetior^ and the crimineJ 
liability of corporations must therefore be looked upon as 
exceptional (1), 


1 130* The Uses and Purposes of Incorporation 

Tliere is probably nothing which the law can do by tlie aid 
of the conception of incorporation, which it could not do without 
it. But there are many t hfng a which it can hv such aid ilo 
better and more easily than would otberwlae be poaaible. Among 
the variou.g reasons for iidmittiDg this cxtensinii of pemotialitT. 
we may distJ aguish one us of general and fundamental 
irnportani:e. namelvT the dilhouJty which the law' finds in dealing 
with common intereetB vested in large □ umbers of individual 
and with common action in the management and protection of 
¥:Uoh interefits. The noriiiul state of things—that with which 
I he Jaw is familiar, and Uj which its principleE arc conformed— 
is individual owmership. With a ainglc individual the law knows 
w'cll bow to deal, but commoa ownership is a sotiroe of seriou^^ 
aad manifold difficultieB. If two persons tarry on a partnership, 
or owTi and manage property in commou, complications arise. 

^ with which iieverihelesa the law cop deal without calling in the 
aid ot fresh conceptiotifi. But what if there are fifty or a 
hundred joinbnwners? With such a etate of facts legal principles 
and conceptions based on the type of individual ownership ni^ 
scarcely competent to deal. How ehull this multitude nmnage 
Its common Interests and affaire? How shall it dispo&e of 
property or enter into contracts? Wliat if some be infants, or 
ififiane, or absent? hat shall he the effect of the baukruptcy 
or death of an individual member? How shall quo of them eall 
or otherwise slienntB his shore? How bIiuIJ Ihe joint timi 


For ft further disruiijim «r rlcMiioui liAbilKy below, § 152 . 




i lao] 


Pebsoss 


369 


flepjLT&te debts anrl liabilitie? of th« partners oe satisfied out of 
tbeir property? Mow eHali legal pTXJceedingg be taken by or 
figaiuBt BO great & number? These que&tioiifl and auch as these 
are ful] of diffioulty even in the cose of a private partnership, Jf 
the meml>erE are sn^ciently numerous. The difficulty ifl still 
greater in the case of inlerests, nghtE^ or property rested not in 
individuals or in definite associations of indivldusla, but in the 
public at large or in indeterraiimbe daosea of the public. 

in view of the^e difficulties this aim of the law hna been to 
reduce, BO far os may be, the complex form of collective owner¬ 
ship and action to tha Eimple snd typical form of individual 
ownership and action. The law seeks some instrument for the 
effective expression EUitl recognition of thq elements of unity and 
ptnuonence InToIved in the filiiftliig multitude with whose com 
mon inleresta and nctivltfcLS it has to deal. There are two chief 
devices for this purpOEe, namely trusteeahip and incorporation 
The objects of trusteeship are various, and many of its apphea 
Uons Imre a source and significance that are merely htstoricJiI 
In generalT however, [t is used as s mode of overcoming the 
difficultly:^ created by the incapacity, uncertjiinty, or mulEiplicity 
of the persons to whom property belongs. The property is deemed 
by the law to be vested, not In Its true owners, hut in one or 
tnora determibato individunlB of full capacilj^ who hold it for 
safe custody on behsif of those uncertain, incapahle, or 
multitudinous persons to whom it in truth belongs. In this 
manner the law is enabled to assimilate collective owficrHliip to 
the simpler form of individual o^vnerslup, Tf the property end 
rights of a charitable institution or an unincorporated trading 
i^sociation of many members are held in trust by one or two 
mdividuakp the diffic ultlea of the problem aro greatly rad need. 

it is possible, however, for the law to take one step further 
in the sama direction. Thi? step it has taken, and has an 
attained to the cooceptioa of incorporation. This may be regarded 
from om point of view as merely a development of the coo* 
ception of trusteeship. For it Ja plain that so long as a trustee 
m not required to act, but has merely to serve as a riepoEUary of 
the riglits of henafiejarloH, tbore is no necesaity that he should be 
a natural person at aH. He tnuy be a mere legal concept. And 
as between the real and the fictitEfius trustee there ore, in large 
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classes of cases, important advamtu^es on the aide of the Jntter, 
He is one peTKon^ and bo renders poBEible a complete reduction 
of common to individual ownertsbip; whereas tfan obfcctions to a 
Single tnifiteB in the case of natyral persons are serious and 
obviouB, Tile tictitipue trustee, Tnoreo%^er, tbongb not incapabk 
cl disEoIntionT is yat exempt from the inevitable mortality that 
flfHicts mankind. He embodies and expresses^ therefore^ to a 
degree impassible in the case of natural trusteG3+ the two elements 
of unity and o/ permanence which csJI for recognition in the case 
of coiicetive interests. An incorporated comppirtv is a permaneot 
unityr standing over against the multitudinous and variable body 
of sbarehplders whose riglits and property it bolds in trust. 

It is true, indeed, that a ficlitiuus trustee is iucapahle of 
acting in the matter of his trust in hla proper perBon. This 
diSiculty, however, is easily avoided by means of agency, and the 
agents may he seversl in number, so as to secune that safetv 
wliieh Lies in a multitude of counsel I orSp while the unity of the 
trusteeship iteelf remams nnaffected {m). 

We have considered the general use and purpose of incor¬ 
poration. Among its various speoiel purposea iliere Is one which 
has assumed very great importance in mod era timeSi and which 
l& not without theoretical interest. Tnoorporation is used to 
enable traders to trade with limited liability* As the law stands, 
bo who ventures to trade irt propria pfriona must put his whale 
fortuoa into the business. He must stake all that he baa upon 
the EuccesB of his undertakingp and must answer for all lossei 
to the lust farthing of his pofisesaioiia. The risk is a serious one 
even for him wboss buBiness is all bia own, but it is far more 
serious for those who enter into partnership with others. In 
such a case ft man may be called upon to Dnawer with bis whole 
fortune for the acts or dafaulte of those with wlsom be is 
<iisD£trouf>ly ftaaoclnted- 

It is not surprising, thsrefore, that modern normnerco baa 

<in| Tlifl fiiirpoBfii Cif tllfl carpoTftliftH saia JtnsE[^j^aiii to Lhoag of iht 
^rpamUaFii A torparatiofi pnla flf tba mccEiuve hialdcri 

¥ •“ u It (iiiglc ptriujn, Ths objoet of Lhia derirt 

W trt nvflid tins wlitdi art invdived in ibe IninamiMwi] fr^m cwrii 

oaictr to of the fUfaira-ty, lisbilitsH. snc{ cDHtrmttfl held^ incuriTd 

or mmdif by hiin m hla olfii>itS capicity. Btich propertT, linbiiilJea, sad 

impnLrHj I15 Has Isw to th* penuKDcnE eorporation whiell n«Tcr 
dicfl or ratirta (rem afliM, inaUjua oJ ths iniJiTidunl boUtri. of ihm cKm far Lhe 
timn boD^. 
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seized eagerly upon a pi an for eJuninatiiig this risk of tuiii. 
incorporation hae proved adimrabi^ adapted to thfa eod, Thev 
w^ho wiflli to tmdo with eafoty need no longer be bo raeb os to act 
m prapTia perianaf for they may act merely oe the irrespongible 
Egenta of n legal entity p created by iheru tor thi^ purpose wjtb 
tie aid and sanction of Lhe Companies Act. If the busineBs is 
BLiccesafulp the gains made by the company ^lill be held on beball 
of the aharetiDlders; if nnsuecessfiil, the loBses must be home by 
the oompany itaelf. For the debts of a corporation are not the 
debts of its mamberB, iSi fiiid univsTMitaii deb^iuTt ainguliB non 
drbifar, itec quod deb^t wnftJtfrwftf* iingt^U dobeni (n). The only 
risk run by its members is that of the loas of the capital with 
which they have supplied or undertaken to supply the company 
for the purpose of enabling li to carry on Its busmees. To the 
capital BO paid or promked, the creditora of the insalvEmt 
corporation have the hrst claim* but the liability of the sbare- 
holders extends no further. 

The advaniagea which traders derive from such a scheme of 
limited Hability are obvioua. Kor does it inTolve any uecessnr} 
injuslice to o^edito^3^ for those who deal u'iih companies know, or 
have the means of knowing, the nature of their securitj. The 
terms of the bargain are fully dkeloscd and freely consented to. 
There is no reafton in the nnrure of things why a man should 
answer lor his contnictB with all hk estate, mther than with a 
dc Unite portion of it only, for this ia wholly a matter of agree- 
tneiit between the pEuldes. 

§ 121* The CPUflUoa and Extinction of Corporations 

The htrth and death of legal persons are determined not by 
nature ^ but hy the law. They come in to existence at the will of 
the laiv, and they endure during its good pleasure*, Corporatlona 
may ha eatabliebad by royal charter* by statute, by immemorial 
euBtom* and in recent yeara by agreement of their members 
expressed in statutory forms and subject to statutory provisions 
and limiLations- They are in their own nature capable of 
Indebnita duration* this being indeed one of their chief virtues 
m compared with humanity, hut they are not ioeppablo of 
dcBtruction. The extinction of a body corporate is called its 
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tli& aBvering of that kgul bond hj which it? memhEfc 
are knit together Lnto a unity. We have already noticed that 
a legal pen;an does not q! neceasitj lose lU life with the 
destrui tion or dkappearanue of its corpus or bodily Bubstance. 
There is no reason why a corporation sbould not codtiiiue to live, 
although the last of its members la dead; and a corporation aole 
is naarely doraont, not extinct^ during the interval between two 
snocesaive oceupante of the ofhca (e). 


§ 1S2^ The SiblIb as a Coiporation 

Of all ioTTiflfl of human Bociety the greatest is tho state. It 
owns immense wealth and performs lunctians w*bkh in number 
and importance are beyond those qE all other associations- Is IK 
then 4 recognised by the Inw ata a person? la the wimmanwcaltli 
a body politic and oorporatej andowed with legal pen&onaHty, and 
having as Its members sU thase who owe allegianoa to it and ara 
entitled to its protection? This is the conclkision to which e 
developed system of Jaw might be ojrpeCted to attain. But the 
law of hingland has chosen another way. The community of the 
realm is an orgELoised society ^ but It ia no person or body 
corporate. It owns no profierty, is capable of no acts^ and has 
no rights nnr imy liabilities imputed to it by the law. Whatever 
ia said to the contrary is figure of speech h not the literal 
language of our isw. 

How* then, ate wa to account Inr this failure of the law to 
make so obvious Emd uEcful an application of the conception ol 
mcorporatiott and legal personahty? Why has it failed to 
recognise and express in tins way the unity and permcmonce of 
the stale? The explanation is la bo found in the existence of 
rticnarchlcal governrnijnt. The reol perscinaUty of the monarchr 
who is tliH head of the state^ has rendered superduous, st pny 
rata within Great Britain^ any attrihutson of legal personality 
to the state itself. Moet- public property io in tho eye of the 
law the property of the King—w^hich wonU since wa are 
upeakmg of tlie sovereign generally, it is convenient to take as 


fo) It k a mammwUt coriDUii circainftLanM thru tta J™] pctbddb 
by OE.. of tmw r^iT^d Mi fr™ 

r^rporalEon tia idD nnl tw BneJ. ia an Eiii?JkK IWrt 

y. Van (16731. It. 7 Q. B, sg3 ^ 




s 132] 


Pelesons 


373 


including the Qubeh. Public liabilitiee we those of the King; 
it is be, and he alone, who owea the principal and intereat of 
the national debt. Wliatsoevor is done by the atate i& in law 
done by the King. The public justice adminietered in the law 
courts is rojal justico administered by the King througfa hie 
servants, the judges. The laws we the King's laws,, which 
he eniicta with the advice end conaent of his Purliament. The 
executive government of the atete is the King's govemmtnt^ 
whieb he carries on by the hands ol bis ministers. The state bas 
no army save the King's army, no navy save the King's navy, 
DO revenues save the nr>ynl rcvenuf‘3, no territory Gave the 
dominions of the King. Treason und other oSences ngain&t the 
state and the public interest ore in Law offence^ against the King, 
and the public peace La the King's peace. The citizens of the 
atate are not fellow-members of one body poUtio and corporate, 
but ieUow-Eubiects of one sovereign lord. 

U is true that modem tirnes have sficn the growth of many 
exceptions to these principles. Local anthorities ora public hodisH, 
but in lagol theoiy iliey do not repreaeot tbe King. Many other 
public aud semi-public hodiea, sucb aa the Mersey 13oekB and 
Harbour Board (p) and the British Broadcasting Corporation^ aro 
legally distinct from the King, and are not conaidared as acting 
under bia authority. Kaverthcless a lawyer vvould not regard any 
□f these bofUca ns identical with the state. In so ter os the 
English lawyer thinks of the state as n wbole^ he expresses bis 
thought by speaking of the King. This legal attitude reduces 
the need for recogmsing an inoerperate commonw ealth, rcapubltcny 
or univernlas regtd. The King hoMs in his own hands most of 
the rights, powders and activities of the state. By his agency the 
state acts, and llirniigh his truHteeship it possesses pixiperty and 
exercises rights. 

The King himBcH, however, is in law no mere mortal man. 
Ho has a double capacity, being not only a natural person, hut a 
body politic, that la to say, a corporation sole. Tfje visible wearer 
of the crow^n is merely the living reprcBentativo and agent for the 
time being of this invisihla and underlying persona ^c(o, in whom 
by our law the powers and prerogatives of the government oi 
this realm are vested- When the King in Im natural person 


(p) an4 fiar^iocir T. L. R, 1 H, I#. 03, 
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dies, the properly real and personal whieh lie owns in right of 
hifl crown and aa trustee for the sttite. and tfie debta ami 
liabilities wbioh in such right anil have been inouired 

by him, pasu to big euccessora in oiTice, nnii noii to his lieirF. 
eieoutora, or admluigtratora. For tboBe lighLs and liabilitii^it 
pertain to the King wlio is a corpomtion sole, and not to thi^ 
King who Ih a mortal man (q). 

In modem timea it has becoma usual to speak of the Crown 
rather than of the Sing, when we refer to the Kin^ in his pablit 
eapaciLy a^a a body frabtic. Wa speak of tbe property ol the 
Crown, when we mean tbe property which the Kinp holds in 
ri^ht of hia crown. So we speak of the debts due by the Crown, 
of legal pruceedingg by and against the Crown, and so on. The 
usage is one of great conTenience, because it avoMe a diSicult)' 
which is inherent in ell apeech and thought concerning corpora- 
tions sole, the dlBiculty, namely, of distinguiahmg adequatelv" 
betnecQ the body politic and the human being hv whom it is 
represented and whoae name it hcara^ KeTcrthcicsB, we must 
bear in mind that this reference to the Grown is a mere figure of 
speech^ and not the rccogtntioa by the laa'^ of any new kind of 
legal qr fictitsoua person. Tlje Cnown is not itself a person in the 
lew. The only legal perEon is the body corporate constituted hv 
the eerica of peraons by whom the crown is worn. Tberu ia no 
reason of necessity qr even of convenience, indeed, why this 
should he BO, It la Bimply the outcome of the rcEoIute refusal 
of English law to recognise any legal persona other than corpora- 
tdona aggregate and sole. Koman law, aceordJng to one view of 
it> treated the treasLirc^ehesb of the Emperor (/[bcub] bs piArjonii 
ficta (f), and clearly auch an exercise of the legal irnagination b 
no mqra diEQcult thEm in the case of the corporation aggregate. 


[qi Cnlmn^ 11608), 1 State Trifc^, ai p. 621; "The Kin^ haih two 

being ae»M;udea cl ttio birik roya] af 
mfition or ASiuLghty QqA, unil ia BuhjKt 
« * politick body or i^apiitT, 

" «L]bj«t tfl drath, infiriiitT. 

rnfaniry, ^ bifltnrry of th<« idi^k Mn ^tTaulnod " Tto Crawn m' a 

1^; eotdawortii, if , e. i., m. rv. 

IX, B—n. ra pesftnJ il may be uid that ili* eommChn Ibw naJd 

Et^tnte ” «iili*ed In tSf 1**,, il i, the 

(r) But tu DufT, PefiMuIil, i™ ciep jj 
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JuHt as our law refueea to peraouify aod incorporate the empire 
as a vvhole^ so h rsfuEea to peiEonify and iocorporate the Yariou^ 
constituent Belf-govEming states of which the empire is made 
up. There is no flucli person known to the law of England && 
the stats or government of Canada or of Kew Zealand (j?). The 
King or the Crovra represents not mornly the empire fts a whole, 
but each of its parts; and the reanlt ia a failure of the law to give 
adequate recognition and expression to the distinct existence of 
these parts (t). The property and liabiiiticB of the govemmemt 
of Now Zealand are iu law thoee of the British Crown. The 
national debta of the cnloniea are at present owing by no person 
known to the law save the Queen of England. A contract between 
the governments of two colon lea is in law a nunity, unleas the 
Queen tan make contracts with herself. All this would be other¬ 
wise, did the law recognise that the dependencies within the 
Commonwealth were bodies politic and corporate, each posee&sing 
a distinct personality of its own, and capable in its own name and 
person of rights,. HiibilitieSt and activities, fknno of the older 
colonies were actually iu thi ^ position, being created corporations 
aggregate by the royal charters to which they owed their origin: 
for example, Massachusetts, Bhode IsJand, and Connecticut. 
Even an unincorpomted csolony of the ordinary type may bccorne 
incorfjorate and &o possessed o£ separate personality, by virtue of 
its own Icgialation (a), Tn the absence of any such separate incor¬ 
poration of the different portions of the empire, their separatee 
esifitenee can be recognised in law only by way ui a doctrinG of 
plural peraonslitv. Although the Queen represents the whole 
Commonwealth (with the exception of the *'Bapublicfi wdthin the 


(tf) S^amiiA V. of Nete 1 0. F. I>. i!€a. TfaiA 

WM an Ktbn fcrcmgbt la Kngluid agamat the " Gcf«mcir and GtivcromjsDt 
oE the CJelony ol N^jw ZcalanciIt fatied be«ubQ ihatn m fiuefa perBon 
or body eoTfioraL^ knewn to tba law. The mJa Beenii to have been airtlcxikcd 
in GouemmefU of Gthf^Hor v, AVftitrjf, flll5(S] 8 W, L. B, 466. 
ii] Wimujnt V. FfotrarlA, [1W6] A. C- Ml, 

(u) 71*0 Couunanw^altb of ,Aiiotralia. for and alw slit conatitucot 

Anatraliao iUlcs arc now lo bo dEEmed for eert&Lo porpaaea bah«i politic atiH 
For by viftafl of Auf^traliiLa legisUtmti thiw cap doiv phi! u-tiJ t>o 
Piiod m Ihcir mra natpci, Atld poBB^ioi other Attribotea of perapjiatEty; ihui *n 
action ^rilJ now lit ftt Ihfl lait of th& aiato of VicLoiia a^Jihsit iht fitatfr of 
South Wflica. The eerporate [.'haracter thoo beatowed opon IheEe itatea, 
hpwcTcr+ IE coBiniTTCia WLthh and i3ot cxcluBiTa of thn om compaan taw 
prlacipl# which idcotihcft the itate with the King. Fublio lupda ip AnalTaJia 
for cxatnpla, ore stiJJ ihe landv pf Lho CrOWti, except bp far ao they may be 
^XpTBEBly Toated in tho cet|>ont« Rtate hy liatuto. 
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Common wealth ), it is pofiuihla far the law to recognise a diEereDt 
personality in her is respect of each of its compooent parte. The 
Queen who owns the puhlio lands in Kew Zealand ie not necea- 
sarily in the eye of the law the same person who owns the public 
lands iu hiugland. The Queen, when she borrowa money in her 
wpooity as the eiecutivo eovemment of Australia, may be deemed 
in law a diffeient person from the Queen who owes the English 
national debt. How far this plural personality of the Crown is 
actuaOy recognised by the common law of England is a difficult 
qnsation which it is not necesaaty for us here to answer {ss). It 
is sufficient to point out that, in the absence of any separate 
incorporation, this ie the only elrectiTre way of recognising In law 
the separate rights, liabjlitles and activities of the difforsnt 
dependencies of the Crown. 
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rorparaticna— tl» cmJf petso^B known to iaw, 

Corpontiond Mggregoto uid corporations wlo. 

The effect of ii^i^TatiozL 
The bcne&ciuiod of a corpontien. 

The represontativee of n corporntian. 

The memben of a corporationr 

Antboritj of a cerporatlan'e agonta. 

Liability of a corporation for wnnigfn] acts. 

The parpoeei of incorpoxadon; 

L Hednetion of coHectiTO to Indlridiial ownerabip nod ncrtiiia. 
Sl Limited liabilxtj+ 

The creation and diiawlutioii of ccrporadani. 

The pereooidity of the itnte. 
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CHAPTER 10 

TiTLES 

I Facts 

We have seen in a (ormer chapter that ev^^ty right (usmg tb* 
word in a wide BCfoae to include privileges^ powers and immiini- 
tiea), involves a title or source from which it La derived. The 
title la the dc facto antecodentp of whi^h ibe right is the ds juf^ 
consequent. If the law confers a right upon one mrani which it 
doea not confer upon another, the reaeon is that certain facts are 
true of him which are not true ol the otherp and these facts 
the title of the right. Whether a right is inborn or acc(uired, a 
litle b equally requisile. The title to a debt consists in u 
contract, or a judgment, or other such transaction; but the title 
to lifsp liberty, or reputation conslstB in nothing more than In 
being bom with the nature of a human beings Some rights the 
law givea to a man on his first appearance in the world; the 
others he must acquire for himself, for the most part not without 
labour and difficulty. But ueithcr in the one case nor in the 
other can there he sny right without a basis of fact La which it 
has its root and from which it pruceedB. 

Titles Ekre of tjivo kinds, being either crigrnaf or 
The former are thoae which create a riglit da neoc; the latter are 
those which transfer an already existing right to a new owTicr, 
The catching of fish is an originoJ title of the right of owmerahipp 
whereas the puixhase of them ts a derivative title- The right 
acquired by the fisherman is newly created; it did not formerly 
exist in any one. But that which ie acquired by the purchaser 
is in legal theory identical with that which is lost by the vendor. 
It ia an old right tranaferroil. not a new one created. Yet in 
each case the fact which vests the right m equEklly a title, in the 
eenac already explained. For tho essence of a title is not that 
it dotermines the creation of rights d6 novo, but that it deter¬ 
mines the acquisition of rights new or old. 

Ab the facts confer rights, so they take them awiiy„ All 
rights are perishable and transient. Some are of feeble vitality^ 
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and e^aelly kiUed by any adverse iiidiiencef the bond between 
them and thetr ownera bein^ £ro^e and enaily severed. Others 
are vigDroue and hardy, capable of enduring and fiurvdving much. 
But there is not one ol them that is exempt from possible 
extinciioEi and loss. The first and greatest of nil is that which 
a man has in his own life; yet even this the law will deny tp him 
who has himself denied it to otheyrs. 

The facts which thua cause the loss of rights may be called, 
after Bentham^ direrftitiufl facts. This term* indeed, koa never 
been received into the accepted nomcDelature of the law^ but 
there seemB no better substittite available. The facta which 
confer rights received from Eenthorn the correeponding name d£ 
mn^sfjfme facts. The term already naed by iia, namely, title, is 
commonly more eenvenient, however, and hse the ment of being 
well established in the law^ (a). As a generic term to include 
both investitive and diveetitive fante the expression vestitive fact 
may be permissible (b). Such s fact is one which detcrminea, 
positively or negatively < the of a right in its owner. 

We have aecn that titles are of two kinds^ being either original 
or derivative. In Hke maimer divestitive facts are either 
or alienatwe. The former are tlioee which divest a 
right by destroying it. The latter divest a right by transferring 
it to some other owner. The receipt of payment is divestitivo nf 
the right of the creditor to reci>iva payment? so, alsOp is the act 
f>r the emdStor in selling the d&bt to a third person: but in the 
former cose tha divestitive fact is extinctive, while in the latler 
it Is ulieliative. 

Tt is plain that derivative titles ani] ghenative facts ana not 
two diSerent classes of fact, but ore merely the same facta looked 
at from two dilfereiii points of view (c). The transfer of a right 
is an event which hsa a double aapchct. It is the acquisitiou of a 
right by the tronslexec, and the loss of it by the transfaror^ The 
vestitive fact-t if cotmidered with reterence to the tranaferea, I0 a 


let) TitlE ciri^piaiy ft mirk, lign, or iTKH’riptto-n; t.j,, iha tit In ol i 

bookt iiiiiius on epitaph. PjlftCft uTOtfr b liUa and pwt it on iJj* 

i=ipra''i Jahn iiir IS, ThEELca mora iiwciBcftlly it vime to jnein aigni or 
avidcacB of Hgtit or awoerahip- E.jf., tiluitu, a bouDdmry-atcmei; ft titlE- 

liocd (Do CftPge). Tlwii« the ground of ri^gtt er ownsr^ip^ vij.. iovLatitiv# 
lnc%. 

{%) Bcolbin aiick foEta 

(c) We day term thnon with Bcntbtuii, trdRtJafiftr fjictfi. 
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derivative tillep while from the pomt of view of the txanaleror it 
la an aUenative fact. Furohase b a deriYative title, but eiila ib 
on ft! IP na tive fact; yet they are inetely two different sidea of the 
BJ11I10 event. 

These distiuetioos and divisions nra eichibited in the foUoT^Tiig 


Table: — 



EitiactivE FA£t*_ Dfistrycticn 

of RJghtJi. 


These different classes ol vestitive facta corraspomi to the 
thr^e chief events in the life iuEtoFy of a right, namely, its 
creation, its extinction, and its transfer. Bv an nriginal titlci a 
right comes first into esistenc*, being ureated nihiloi bj an 
extinctive fact it is wholly destroyed j by denvative titles and 
aJienntive facts, on the other hand—these beings as we have 
seen, the same facts viewed from different sides—^tha eadstenoe 
of the right is in no way affected* The transfer of a right does 
not in legal theory affect its personal idantity; It is the aame 
right as before, though it has now s different o^vnor (d). 


i 124, /Lots In the Lav 


Veetitivo facts—whether they create^ transfer, or eitinguisb 
rights are divisible into two fundament ft Sly distinct cLnaBCB, 
aecording as they operate in purauftnee of the will of the persons 
concerned, or independently ol it* That b to sny, the creatioxi, 
transfer^ and extinction of rights arc either voluntary nr Lnvolun- 
tary. In innumemble cases the law allows a man to acquire 
or lose hi 9 rights by a nianifestation or declaration of his will 
and intent directed to that end. In other cases it cottfers rights 
upon him, or takes them away without t^gard to any purpose or 
consent of hb at all. If he dies intestate, the Isw itself wUl 
dispose of his estate as it tbinkfl fit; but if he leaves A duly 

(d) Wfl h€TB UB? ihe t«rra tf&DBr€T in hn ^cHErii; icnit, bh bdih 

yolunlBcy Bi^ mve>1natBry yltfcSgaa of O^hEnslnp* It bSB aIbo « beiib« 

IQ frbfcb it mclTIuiB '□nLv thic- fOriQETr- flit iWtf um jiliP IJ 
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executed will, in which he cxpresac^ bis desires La the muttet. 
the law will act accordingly (ff). So if he seHs bis property, it 
passes from bjrn in accordance with his deciaFed intent, which 
the Inw adopts ae ite own; but if hh goods elte taken in execution 
by a creditor, or vested in a truEtee oa his bankruptcy, the 
transfer la an involuntary one, effected in pursuance of the law's 
purposeBp and not of his at oil. 

The distinction between these two classes of vcstitiva facts 
may be variously expressed. We may make use, for example, 
of the contrasted expresaions cct 0/ (he partsf and act of the iairx 
An act of the party Is any expression of the will or intention 
of the person ooucemed, directed to the crEation, transfer, or 
extinction of a right, and eCFecLlve in law for that purpose; 
auch as a contract &r a deed of conveyance. An act of the law, 
on the other hand, is the creation, extinction, or tranalcr of a 
right by the Operatioii of the law itself, indepenilent of any 
consent thereto on the part of him concerned. The expression 
act 0/ t^^le parij/ is one of some awkwardness, hovrevor, and it 
more convenient in general to substitute for it the technical 
term act in Iait‘, as contrasted with thoac nets of the law 
which we have already defined (/). There is a doee connection 
between on act in the law and a legal power (^). Every net in 
Ihe law is the eiencisG of a legal power, and the exorcise of 
any legal power is on act in llie laiv. 

Acts in the law ore of two kinds, which may be distinguiahed 
as unilatEral and bda^rraL A miiluterul act is one in whieh 
there is only one party whose w^Ul is operative ; aa in the case 
of tqstamenlorv dig position^ the exercise of a power of appoint ¬ 
ment, the rovocation of a Bettlementp the avoidance of a void¬ 
able contract, or the forfeiture of a lease for breach of cove n ant- 
A bilateral act, on the cthqr band, is one which involves the 
consentiiig wills cf tw^o or more distinct parties; as, for example, 
a coot met, a oonveyance, a mortgage, or a Ibube. Bilat^?ral 


(«) BubJeiSL, new, to tbe power cf cO^irt to make ^lisian out of tha 
for LliD msintirasnciC of a «arvfviQ^ ipmite or cbild: Zafac^tBon tP^mily 
Pniivjiltia Ac-t, loss. For a gencn .1 diMruBEtem of Lfaii type of kja^liLticiD 
HC 4 vfiluBble iympoijaia in (lOSfS) eo T^bw Ttetkw SIT, 026. 

Thit laoBttDislituM hai kMfu wjif Bdoplrd by Sir Frrdrncfc 

Pollock, JumpnirffttJT^ ed-3 114. Othflr writers prefer t& intlicaU Bcti 
in ibe kw by Ihe term lurEstl'o tcis. 'I'lie GeniiBoB All Ihom Eecbtt^^cacbifte. 
(ff> Fbr powen see ^npra, § 70. 
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nets Lq the law are called in tbe wide aad geperie 

tienfle of that term. Tbisre is, Lbdeodr ft narrow and epecifie 
use, in which agree menb is &_™oDyiiioiifi with coDtractp that i^ 
tp Bay, the creatiop of righta in /^prsanoni by way of coneenL 
The poverty of otir legal notPeDoIature la eueh, however^ that 
ive cannot afford ttnis to use tbeae two torois as avn-onymons. 
We ahull therefore habitually use agreement ia the wide aenae, 
to include all bilateral nets in the law+ whetbci' they are 
directed to the creation, or to the transfer p or to the extinction 
of rights. In tiiia sense conveyancea roortgaged^ leaaed, or 
releases are ogreenieiita no lees than contracta are. 

Uniiateml acta in tbe law are diviaihle into two kinda in 
raepect of their relation to the other party concerned. For 
in some liistancoB they are adverse to him; that ia to savp they 
take effect not only without bla ctJnifi'nfp but notwithstanding 
Mb dissent, Hjs w'LU is wholly inoperative and powerless in ths 
matter. This ia &o, for esample, in tbe case of a re-entry by a 
landlord upon a tenant for breach of covenant, or the exercise 
of a power of appointment, oa against tbe persona entitled In 
default of appointment; or tlie avoidance of a voidable contract; 
or the exercise by a mortgagee of his power of sale. In other 
Oases it Is not so; tbe operation of the unilateral act ia subject 
to tbe dissent pf the otber party affected hv itp tlipugb it does 
not require bis consent, in the meantune, pending tbe eicpres- 
sion dI bis willp the act has merely a proviaional and contingent 
operutiom A will, for examplep involvca nothing save the 
lunlaleral intent and aasent of tbe testator^ The beneficiaries 
need know nothing of it; they need not yet bo in existence. 
But if they subsequently dissent, and reject the rights 00 
transferred to them, the testaTnent will fail of its affect {k). 
If^ on the other hand^ they accept the provlfalons made on their 
behalfp tbo operation of tbe will furtbwith ceases to be provisirmai 
and becomes absp|ut<er Sinularlyp a settlement of property upon 
trust need not be knnvin or consented Ui ah irtitio by the bene- 
tudaries. It may be a purely uailatarol aetp subject^ however. 


{A) pia term convey^nen " u here TifteJ te vtgdlfy my w^lunEa^ imnjFcf 
til k nght. It hoE, ri0\tevcr„ el nainrwcr md a mernilidg'. Morr Eiarrawljf 

It msari4 tho tiRnsfer of a ri^ht of prnpgrtj ihsl da** ncit pMa by drfivary of k 
ihina or mflffl More widflly it itirtni itietiative finat, is.j., 

hACtkmpEoyt vbich iraDBitc]^ lli& bankruptrights witlKllt till COa»eat. 
tfe) But ESfl v. WiIjoii, [ISWa] ^ Ch. 494. 
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to repudlatipn and aToidnnc^ the persons intended to be 
benefited by it. So I may effectiiJiBy gmnt a mortgage or other 
security to a tireditor who knows nothing of it (Ijn 

Whera tiiEir are mors Lhao two parties tonecmed in anj act in the 
law, it may be bilateral in respect of iQnie of thpTn nm jl tinilateral in 
feapect of otliera. Thm a coaTejiuiGe of property by A to B in truat 
for C may bilateral u to A and B infer «— operaling hy the mntn-fll 
consent of these two -whil# it maj at the same ttme be imiJaterol of 
between A and B on the one aido and C cm the other — bavlag no 
knowledge of the: tranaojction. So the EXetnine qE a raortgagceS power 
of aoJe is bilateral os between mortage* and piinJiaBerr aniiatej-ai 
EO iar oa regaidi the tnortgagor fm). 

I I2d. A^ements 

Of nlJ vcatitivB facts^ aeta in the law are the most important; 
and among acts in the law, agreemetilE are entitled to 
the chief place. Unilatera] acta ore comporatlv'cly infrequent 
and unimportant. The refiidue of this chapter wiU theiefore be 
devoted to the oonaideration of the grounds, modes, and con- 
ditiona of the operation of agreement oa nn instrLimeiit of the 
creation, traiiafer, and extinction of rights. A considerable 
portion of what is to be said in this connection will, however, 
be applicable niufdfiff PTTtifandii to imilateral acts also. 

The importance of agreement as a veEtitive fact lies in the 
universality of its operation. There are few rights which cannot 
be acquired through the assent of the persons upon whom the 
LOrrelative duties are to be imposed. There are few rights 
which cannot be transferred to another by the will of him m 
whom they are presently vested. There are few which are not 
Extinguielied when their o^vner no longer desires to retain tbetn. 
Of that great multitude of rights and duties of whieh the adult 
member of a civilised oomTHunity standa posacseodp the great 
majority have their origin in agreements made by him with 

(!) Mid4^£l4m V. PfliJvek H Cb. D. 104 s Sharn v* Jackson, riSStJJ 

A. C, 419, 

(m) Tbc tttriDH nqiUtMftl aiiii bilatfral andther lifoificaticm diitii3i!l 

ffmn that which Le aitnhutiMt to thqm in tha text. Is the sirDBe Uacrc adopted 
all BgT^enienta aiv hilatarab bat ibere it an&thfr Asaiv in wliicb kidic qf th^ui 
tna bilateral and othm miilateral. An agreement if< biiatcfmE, in tbie kttcr 
ii Lhare- is Bdmcttnng to fad bj eocli party to it, vrbile il \m 
liiiilatoral if one party im purely pafsire and free from le^] nbligatiqn, al] tha 
Itetiyity and DbLi^atiqia bemg on the other ddo. An agreemeat to lead Uionay 
ia bilaterm!, while an agreement to give money anilaterah 
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ottier men. By BLgreemEiita of coatraiy iattjnt he m&j Htrip 
AltaDSt as dsatituto of rights at]di dtitles^ ns wh^sn ta 
the Beaut]est of jundiCiB] vesture ho made hia first appearance 
before the law, fuoi^G ben^-ficium non daluf (n}^ said the 
Bom a ns. 

By what rBaB^iiB,i theiip 1 b tha law iudueed to aUow tlii$ far- 
reaching operation to tha facjt of agreement? Why ahoidi the 
niiere eDnsent of the parties ba pcrinitted In thia manner to 
standi for a title of right? Are not rights the Eiibject-maiter 
of just ice p and is justice a mere tnaiter of convention varving 
with the w ill ft of men? 

The maaoDS are two in number. Agreement is, in the first 
place, svidentiai o£ right, andp in the second place^ constitutive 
of it. There is La general no better evidence of the justice of 
on arrangemen b than the fact that all persons whose interestB 
ate aJIfeeted by it have freely and with full knowledge canaeiited 
to it. Men flxie commonly good judges of their evm mteresLSp 
and in the words of Hobhea " there is not ordinarily a greater 
sign of the equal distributiDn of anythingp than that every man 
is contented with his ahare When, thereforep all InterestB 
are satisfied^ and every nLan is content* the law may aafelv 
preaumc that juBtiee h&s been dona, and that ouch has received 
his own. This, howevor, Bfisumea that the pEkrtles are in equfti 
economJo poBitlous. Ifp as is too often the easAp the economic¬ 
ally Strong arc able to impose tfieir will upon the economleallv 
weak, the resulting egreementg may seem to the ordinary fair 
minded ohserver to be QujuBt. For reafloiia good or bsdp the 
law docs not allow this quefition to be judicially inveatigatod, 
and the plea that the contract was {inters^ into through ouonomie 
nece^lty ib no defence to an action on the contract. In the 
Becond placep consent Is in many cases truly constitutive of 
right, instead of merely evidential of it. It is one of the leading 
ptidcipleB of justice to guarantee to men the fulfilment of their 
reaBonable expectatione. In all matters that are otherwiBa 
indifferentr expectation is of predominant inffuence in the deter¬ 
mination of the rule of right* and of ell the grounds of rational 
expectation there is none of such geueraj importance as mutual 
coneeut. '"The human \vill says Aquinss, ia able by way 
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of consent to maie a thing just- provided that tiie ttung U not 
in iteeli repugnant to njittiral justice "" (o), 

Thcro j> PH Dbrioiu anaJagy lietwt^n agrceiiient pud legislatiDU— 
the forificr halng the private and tlie Utter tbo puhlie deeUrpticin and 
Estphlidimcnt rightH and dutie*. Hj wnj of lE*t^iAJaUaii the state 
dEw?5 for its subjects that which in other cnaea it allows tliEm to do for 
thpnujelvM hy wpv of agraement. As td the respoctivo spheres of 
theso two operations, the leading majsim is A/odur conveafio ciuront 
Save when thiJ intemsts of the puLlic pt large diiuend a 
diUerent rule, llie patononiv of ccmsEdting paniei^ prerpils over what 
would otherwise be the legislativs will of tho state. So far aa inaj be, 
the state lepvca the mie of right to be declared and constituted by 
tile pgreeinent of thnsQ conoeni&d with it^ So far as posihle, it con¬ 
tents itself with ^jecouting the naleis which its snhjecta have made for 
themsulves. And in sd doing it act* wisuly. For in tho Hist place, 
the zuIeu i nistration of fiistice is snablod in this mpnner- to eiicape in 
a degree not otherwise attainable the diBadvaiitagE& inher^ynt in the 
recognition of rigid principleE of law. Such principles wq must liHva; 
hat if they an* eslablighed pro rt nafa by the parLios they 

will pos&CiS* a tneasnire of adaptability to indirldual cas^ which is 
unattainable by the more general legislation of thfi stats itEalf* And 
In the second place, men are commonly hotter content to bear the 
bnnloQs which they theniselve* have lakuii up, than those placed upon 
them hy the will of a superior. 


? 12fi. Tha Classes of AgrecniBata 

Agreements ore divisible into three classes^ for they dtber 
icreate rights, or transfer them, or extinguish them. Those 
which create rights are tbemjieive^ divisible into two sub classes, 
diEtinguishabU as nontmeU and gTanix. A contract Ui an agree¬ 
ment wliicb creates an obligation or right in psTAonam between 
the parties to it. A grant is an ngneement which creates a 
right of ttny other description; osarnpiea being grants of leases, 
easements, charges, patents, francliiises* powers, liceuces, uud bo 
forth. An agreement which trsnafers a right may be termed 
genorioally an nAMtynmfnL Ont which eitingnieliea a right is a 
r^Uate, df^^EjpFrar^p, or surron Jer. 

As already indicated, a coivtruct is an agreement intended to 
oreato and actually creating a right in pertonam between tha 
contracting jaurties. Kn agreetnont is a contract unless its affect 
is to bind the parties to each other by the t^mciJ^uni jnnE of a 


la 
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newly crenled ri^kt. It cdmiiionly tiLkeB the form oi a 

proiEiibe or set of prondses. Tknt ifi Lo savp a declaration of the 
consenting wilk of tivo persons that one of them shall hence¬ 
forth he under an pbligation to the other naturally assumes the 
form of an uudertakiii^ by the one with tka other to fulkl the 
obligatiou eo created. Not ei'ery proTuise, bowe^Cfp amounta 
to a contract. To constitute a oontract there must be not 
merely a promise to do 8 certain aetr but a promise^ express or 
implied, to do tkla act as a legal duty. When I uecept an 
mvitaLion to dine at another man^a house, I make him a 
promise, but enter into no coatracl with him. The reason is 
that our willBp though consenting^ are not directed to tka crealiou 
of any legal right of to any EklLeration of our legal relations 
towards each other. The essential form of a contract is not; 
1 promise thT^ to you; but: T agree with you that kcncefortk 
you gkaU have a legal right to demand and receiTe tkis from me. 
Prornises that are not reQueihJe to this form are not contracts. 
Therefore the consent that Is requisite for the creation o^ rights? 
by way of contract is essentiEdly the same aa that required for 
their transfer or extinction. The essential element In each case 
is the express or tacit mfercuce to the legal relations of the 
conaenting parties. 

Taking into aci'ount the two divisions of the consensual 
creation of rights^ there arci tbereforct four diatinet lands of 
agreements : “ 

1. Contracts—creating right& m pefaontfm. 

2. Gninta — creating rights of any other kind 

3. Assignments—transferring rights. 

4. Keleoses^—extinguishing rights- 

It often hsppeTift that an n^grceicent ii of a EoiiEdi natun:, nnd bo 
ialls within two or more of these da-'ses at the sajiiB timi*. TIiub Lhr 
gale of ft spot:!:Go cHattel is both a contrBdt and an assignDiMit, for it 
tranaferi the owtserslllp of tho chattel and at thi^ Roma tiniQ CTCatCft 
ati obbgatloa to pay the price. So a leofie is both a griLdt and a doh- 
tract, for It cr&alea real and personal rights at the saiaa Li me. 

A frequent rosult of the dklTefGnee between law and equitT, and 
between legal and equitable rights and awdei^hip^ ie that the samp 
Hgrtement has one effect in law and anatlicr in eqnity. In law H 
may be a mere contrad:, and in eqnity an aasignfnent or a grant. 
Thus a w'ritten agreement for the sale of land i^ ill law nothing 
more than a contmet impaeing upoa the Btdler a personal obligation 
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to uiKute a. TOinuyancc luader wal, hut not iii itself atnnqnting to a 
tra^fi^r dI till? flWnereMp of the land. In on the other 

hand, such an n^munt amotmlp to an aasigniDMit, Th« eriuitahk 
oi>^iwTRhip of the land pjieaea under it to the purchowr farth^itli, 
and diB reiuldr holdA the legal ownEj^hip in trust lor him, Similarlf 
^ contract to grant a St^jal lea^ or mortgnixfl or flori-Ttnde ie ifielf 
the aetuni grant of an cfuitaft/c teaic, mortgage, or sarritodo. For 
Jt ift a mnriin of Chancethat eqiiilT that as alrendr done 

which onght to be done. 

There are aorae cases m kw in whiehp altlioii^h in fnet thora 
tfl no u^oementp the law reprdB an agreement as existing, 
Ihese cases are particularly promincjit in contract. Thus if \ 
makee an ofTer to B, and then writes a letter to B purporting to 
revoke the offer, and B accepls A s offer before A b revocation 
has came to his notice, there ia a valid contraet, notwithBtand- 
mg that there 1ms iiever been a ad idem at ft single 

point of tiniE, Again, if A leads B to suppose that he is agreeing, 
when in fact he does not agree, he is estopped from selling up 
hia real intentioTi. These caae-a have led to the formulation of 
an objective theory of eontract. in oppositiDn to the traditional 
subjective one. According to the obiective theory. ^ con¬ 
tract is not an agreement, a subjective meeting of the min da, but 
ia a sericB of extern bJ ack giving the objective samblaoce of 
agreement (p). It is eubmitted that tluB theory goes too far 
one wa\% just na a purely Buhjoctive theory would go too far 
the other ivay. The truth is that there are some cases in which 
the law takes a Bubiective view, Emd some cases in which it 
takes an objective view, ac<^D^ding to the policy of the particulnr 
case. In the present w’ork the word agreement will be uaed^ 
whore the context so admifca, to cover not only genuine agree¬ 
ment, but also conduct wliich in law k regarded as the equivalcDt 
of agreement. 

|[ 127 , IToid and Yoldabla A^Feementa 

In raspeet of tlicir legal efficacy agreements are of three kinds, 
bemg either valid^ void, or DDjdahfe, A valid agreement is one 
which is fuUy operative ip accordance with the intent of ibe 
piirtiEs, A void agreement ib one which entirely fails to receive 


ii iliutuai Aaacat in Lbs Fnrrn&tinn of C-nntrBcU ” fl&lO), 

ST’* * “ ^^**^**<i li^adins, on JJ., of 





388 


Chaitei 16 


[S 127 


Icigjil racognitiQa or EfLuctlon, tlio declared will of i.hi» partieii 
being wholly deintitute of legal eifioaoy A roidable agrc'cmciit 
fitaods tnldwny between tbeae two Gases. It ig oot a nullitvi bat 
its operation h conditional and not absolute. By reaBOn of some 
defect m its ongLo it is liable to be destroyed or cancelled nt the 
option of one of tbe pEtrties to it. On the cserciRa of thia power 
the agreement not only ceasea to have any efBcaoy^ but ia deemed 
to have been t^oid ab inih'o. Tbe avoidtince of it celoilea back to 
the making of It^ Tbe bypotbetical or eontingent efbeacy wbicb 
baa hitherto been attributed to it wholly disappears, as if it bad 
never existed. In Other words, a voidable agreement is one which 
in void or valid at tbe election of one of tbe parties to it. A lease 
determinable on notice or on re-entry for breach ol covenant is 
not for that rsiiflon voidable ;r because, when detenmned, it is 
destroyed not ah ifiifiVi but merely from then onwards (r). 

Void and voidable agreements may be classed together as 
in call'd- The most important causes of Invalidity are six in 
number^ namely, (1) inoapaeity, (2) informality + (3) illegality, 
(4) error, (d) coercion, and (G) want of considcration. 

1. Inuapadiy. Certain claaEca of persona are wholly or 
partially doatituta of the power of detemiiiiing tboir righta and 
liabilities by way of couaent. They cannot, at least to the same 
extent as other persons, supersedo cr supplement the common 
law by subjecting themselves to conventional Eaw of tbclr own 
tnEkking. In the case of minoT^j lunatics, and convicts^ for 
example, tbe common law is pcrompt<in% and not to bo derogated 
from or added to by their agrc-ement. Ko tho agree mouts of an 
incorporated company may be invalid becauge Tiifra aired, or 
beyond the capacity conferred iipou it by Isw. 


(gl In Bctijc] bawsTer, aa »p«emajit, LbMgh U> be vald, b givci] 

m Icg'iil Tbiii^ if A t^eti bla w&tcb igainHi B » en ihLi 

Tesuli Cf a baric n^, Ibe Caei Ilat DparB^te to Qrv«la S conCfu^r 'rh* 

Kppftrciit cantriL^I ji vaid a WAger, Aiil do tegaf atlij^o^Eia 
eiiEtflncc. NavertbetAM if A kiBfl And bandB qvEr bii wAlcb, hiB daiivery of 
tbe watch, muds ia punaADeq of the prcflDLu agrecmenl fq. deliver il in tbr 
event of Iceing Ibc bet, wiU pui the property in llie wQitcb. Thoji tlia 
Ittenl is void aa a OQtitract but, roiipltd with tbq delivery, ii- Filid u A 
rejoace. A^id, A vdld carUnLci may n^rAlB aa a Ik^ri'i^ti to rnlcr IjiEid. 

(t) In ™p«cl af Kbe sffictACy of COatrAclBn there it a ipceiAL cab* Tfbiclj 
requiru a word of notiOP. A cenlrtLel ttiiy be oeilbcr void Uor TaidAtilc!. but 
yet Til At it to iAJi no taiiQn will Ue for the Cufarceq^tnl of il. 

The obligaticD crenteci by it ib imperfect . See £ 81 . 
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2. InformaliUj. AgreementB aro of two kinds, wLicB may be 
diBtin^ifihed as simple and farmaL A ample aRreement is'one 
m wliiuh nothing is ro^juired for its i^eotive opfiration boyoud the 
manifestation, in whatever laabiDo, of the consenting wHIb of the 
parties. A formal agiocmetit, on the ether hand, is one in which 
the law requires not merely that consent slial] exiat, but that it 
altall be manifested in some particular form, in default of which 
it ia held of no account. Thus the intent of tbo parties mny be 
held elective only if expressed in writing signed by them, or in 
writing authenticoted by the more solemn form of sealing; or it 
must be embodied in some appointf^d fonn of words: or it must 
bo acknowledged in the presence of witnesses, or recorded by 
eotUD form of public registration; or it must be accompanied by 
some formal act. such as the delivery of the subject-matter at 
the iigreemant. 

The leading purpose of all auch forms is twofold. They are, 
in tho first place, designed as pre-appolnted evidence of the fact 
of consent aud of its terms, to the intent that this method of 
dotorminating rights and liabilities may be provided with the 
Bufeguarda of pormanence, certainty, and publicity. Tn the 
second place their purpose is that all agreements may by their 
help ho the outcome of adequate reflection. Any neceasary 
formnlity has tha effect of drawing a sharp line between the 
prelimimiiy uegotiatious and tha actual agreement, and so 
proventB the parties from drifting by inadvertence into uncon' 
Ridered consent. 

B, Ii3 the tliird place im agreemEDt mav be invalid 

by reason of the purposes with which it is made. To a very 
large extent men are free to agree together upon any matter as 
they please; but this autonomous liberty is not Bbs'iluic. Limita- 
tioiis are imposed upon it, partly in iio interests of the parties 
Ibemselves, and partly on behall of the public. There are many 
matters in which the common law will admit of no abalcment, 
and many in which it will admit of uu addition, by way of con¬ 
ventional law. It is Irue in great port that -Wrarfo* ef conveniio 
vittrruai legem - but over against tliis principle wo nuiet set the 
qualification, Priratorum cDovcnfm juri publico o(m deroguL By 
fitt publicum is here meant that port of the law which coucoms 
the public interest, and which for this reason the agreements of 
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priTalB persons cnnnot be nHowcil to infringo upon (l). Agree- 
menta which in this way overpass the Limits iilloived by the law 
ere aaid Ln a Hide sense to be iLleg^d, or to be void for illegnUty. 
They imay or may not be illegal in a uarrowtr stnBe, as amounting 
in their making or in their performance to a cHminal or civit 
wrong. 

4, Error or mirttake. Jlirror or mistake, ae a ground of im 
validity, is of two kinds^ which are dlstinguLehable els fuisrRfial 
and jmessentiaL Essential error h that which is o£ such a nature 
Eifi to prevent the esistence of any real consenti and therefore of 
auy real agreement-. The parties have not m reality ToeEmt the 
thingp and tiiersFore have not in reality agreed to etty thing. 
Their agreement exists tn appeamTvee oulVp and not lu reality- 
This is the case if A makes an offer to B which is accepted in 
mistake by C; or if A agrees to sell Land to Bj but A is thmking 
of ona piece of land, and B is Ibmking of another. The effect 
of error of this kind is to make the agreciucnt wholly voidj inas- 
tnuch aB Lhare lb in truth no agreement at clip but only the 
external aemblance and form oL one 

There iSp howeverp an exception to this rule when the error is 
due to the negtigende of one of the parties and ifl unknown to the 
other. For in such a case he who is in fault will be estopped by 
hla own carelessness from rsjsing the defence of essential errorp 
and w^iil be held bound by the agreement in the senes in which 
the other party understood it (a). 

Unesaontkl errorp on the other Iiandp is that which does not 
relate to the nature or contents of the agreement, but only to 
Boma estternal circumstance, serving as ono of the incJucementg 
whteb led to the making of it: os w'ben A agreea to buy B^s horse 
because he bcHevea it to be soundp whereas it ia in realjtv unsound. 
This ifl not essential error, for there Ls n true con^en^UM cJ /dr»u 
The parties have agreed to the Borne thing in the same BEnsc, 
though one of them would not Ltave made the BgreEunent bad be 
uo1^ been under a mistake. The general rule is that uneasential 
error has no eflfect on the validity of an agreement, Neither 
party is in any way concerncd in law with the reasons which 


{s) D. Gd. 17, 45. 1. 

it) Cun4^ V, ijindta^ ri87S). 3 -^PP- C4!, 4o9: v. ^FirheJArtiiJi 

flfleii, a H. A Cl 3fias PhUUpw V. Bruokt^ Udr, [ISlUJ !2 K. E 243. 
iu’i King T. Smith, flih^O 2 rh. 1^=1 ■ &nic, ^ m 
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induced the other to give hie consent. That which men consent 
to they must abide by, whether their reiisons are good or bad. 
And this is so even though one party is well aware of the error 
□f the other (s). 

This rule, however, ia subject to an importnnt eiroeption, for 
even uneeseutinl error will in gencroj maha an agreement voidable 
at the option of the inistaJicn party, if it has been causod by the 
mierepresentation of the other party, ile who is merely mistaken 
is none the less bound by hia agreement; but he who is misled 
has a right to rescind the agreement so procured (a). 

5, Coflrei'oii. In order that consent may be justly allowed as 
a title of right, it must he free. Tl must not ho the product of 
any form of compnlsiDn or undue Influence; otherwiBS the basis 
of itR legal operation fails. Fceedom. however, is q matter of 
degree, and it is no easy task to define the boundary ima that 
must be recognised by a rational syatem of law. We can only 
Bay generally, that there must he such liberty of choice as to 
create a reasonable presumption that the party exertising it has 
chcKen that which he deairca, and not merely submitted to that 
which he cannot avoid. We cannot usefully enter here into any 
examination of the actual results tiiut have been worked out in 
this matter by English law. 

fa. 11 Hilt of Consideration, A further condition very commonly 
re^juired by Engiiah law for the existence of fully oiricacious con¬ 
sent is that which is known by the technical name of conaider- 
atioji. This requirement is, however, almost wholly confined to 
the law of contract, other forma of agreement being generally 
exempt from it. 

-■V consideration in its widest sense is the reason, motive, or 
inducement, by which u man is tnovcrl to hind himself by an 
agreement. It b not for nothing that ho consents to impose an 
obligation upon hiiiiself, or (o abandon or transfer a right. It is 
In consbfrrfliicw of such and Ruob a fact that he agrees to bear 
new burdens or to forgo the benefits which the law already allows 

(r) Jmak T. Ilughef 00711, li. E, S Q. E. 60T, 

U\ In Kildilion ta tb* cs»e of nuarepreMatatian. UQHEScnLinl ertar oSiwts 
Jmy ijrecnviU wluch baa been exprubly or impliedly made conaitiontl on ibv. 
Kiiateacia of the fact eimmeoimly lupponed to eiis!. A oontrncr of Mia. lisr 
e=4m^e, 1 j eonrlitwo&l on the pretcut ciinteaco of the ibitiij softh if it ie 
iilresuj dcatnaye!], the conlrwcL fur tha pumhnse of it ia voit]. 
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hinOr If he Stilla his house, the eonsideration of his agreement ia 
the receipt or proniSse of the purcliiiSfl moBcy. If he rnahes a 
settJemeiit upon his wife and children, it is in ce^naidaration of 
the nnturuJ love and affectiaii which he has for them. If he 
promises to pay a debt incurried by him before his hankruptoy, 
the consideration of his promise is the moral obligation wiiich 
surviveB his legal indebtedness to bis creditors. Using the timn 
in this wide sense^ it is plain that no figreement made with 
knowledge and treedom by a rational man can be deBtitute of 
some epecies of consideration. All consent must proceed from 
some efficient cause. ‘Wlmt, then, is meant by saying that the 
law requires a consideration as a condition of the validity of an 
agreemeul? The oimwer is that the consideration requlncd by 
the law Is a consideration of a hind which the law itseH regards 
as sufficient. It is not enough that it should be deemed sufficient 
by the parties^ for the law' has itself authoritatively declared 
what facta amount to a valid and sufficient ccnsideration for 
consent, and ivhat tacts do not. If men are moved to agree¬ 
ment by considemtiotiB which the law rELFuses to recegniae as 
good, so much the worse for the agreement. Jfx niido piJrtc 
n^m orittiT actm. To bone consent, proceeding trom no lawfully 
sauetioned source ^ the law allows no operation. 

What considerutionst then, does the law select and approve 
as sufficient to support a contrai^t? Speaking generally^ we may 
say that none arc good for this purpcBc those which are 

culuahlf. By a valuable conaideratiQn is, meimt aomathing of 
value given or promiaail by nue party in exchange for the 
promise of the other. By English law no promise (unleas under 
seal or of record] is binding iiniesa the promisor receivcB a 
guj'd pro ^uci from tile promisee. Goutrads which are purely 
undaternlr nU the oblig^atian being on one sidc^ and nothing 
either given or proiiilsod ou the other, are destitute of legal 
operation. Every valid contract is reducible to the form of 
a bargain that if I do something for you, you will do sonicthing 
for me. 

Tha thing thus given by way of coneideraUon must be of 
some ti-aluf,. That is io eavt it must be rnatt^rial to thtj interestB 
of one or other or both ol tha parties. It must either involve 

fti) Wilb th£ dire^liaa ooDtneij uader sad cDctroEtA of r«ronl, \o 
wbLcb iher docirbe n/ cOfiftid«Ffttuin lb inappiic^bl#, 
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some gam or benefit to tbe promisor by way of recompenae for 
tbe burden of hie promise, or it must involve some loss or 
disadvantage to tbe piamiaee for which the benefit of the 
pronuee is a recompense. Commonly it possesses both of these 
qualities at once, buli citlier of them is sumcient bv itself. Thus 
if 1 promise gratuitously to take core of property which the 
owner depoaite with me, I am bound by that promise, sUhough 
1 r&cEiTe no beneBt in recoin |>ense for it, becnuEe tliere m a 
Bufficient conRidcraiion for U in the detriment inoumjd by the 
promisee in entrusting His property to my guardianship. ‘ But 
if tbe thing given hy way of conajiiertition is of no value at all, 
being completely indifferent to both parties, it ia inaullicient! 
and the contract ia invalid; aa, for esample, the doing of some¬ 
thing which one is already bound to the other party to do. or the 
BiiTTendor of a claim which ia known to he unfounded. 

In certain eTceptional caaes. however, consideralions which 
are wt valuable dtb nevertheleas accepted os good and sufficient 
by the law. Thus the csLatence of a legal obligation mav be a 
Hufficient mnaidemtion for a promise to fulfil it; aa in the case 
of a promiesory note or other negotiable hwtrumenl i^iveB for 
the amount of cm existing debt. At one time it was supposed 
to be the law that a merely moral obligation was in the same 
manner a sufficient basis for a promise of performance, and 
though this is no longer true as a general proposition, certain 
particular appiieationa of the principle still survive, while others 
have been abolished by statute. Thus a promise made bv a dis¬ 
charged hankrupt to pay u creditor in full was formerly a binding 
contract, beeaiiss made in consideration of the morai obligation 
which survives the legal indebtedness of an iosolvent. For the 
same reason, a promise made after majoritv to pay debts incurred 
during infancy was binding, until the law was* altered in this 
by legialntiou. 

With respect to the rational basis of this doctrine, it is to be 
noticed that the requirement of consideration b not absolute, 
hot conditional on the abscnco of a certain formalitv, namelv 
that of a sealed writing. Form imd considemtion are two 
alternative conditions of the validity of contracts and of certain 
other kinda of agreementB. ft may be surmised, therefore, that 
they are founded on the name reasoniJ and fulfil the same 
functions. They are intended as a precaution against the risk 
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of giviDg legal efSoocy to uneooBsdored promlseB and to the 
levities of speech. The seiecte certain reasona and induce- 
rnentsH which are Dormaliy suificient for reaBoned and deliberate 
conaentp auQ holda vuHd all agreements tiiade on these grounds, 
even though iniortnal. In all other cases it demonds the 
guarantco of Bolemn form. There can be iitUe dnuht, however, 
that Dur I111.V hnK abown itseLf too BcxupuIouB in thla mailer; in 
other legal ay sterna no such precaution is known, and abionee 
scorns to lead to no ill feaults (c). E%‘en EngliBh law has recently 
showm a tendency to mitigate the rigonrs of the doctrine of 
consideration by introducing a principle of equitable cetoppe] 

Altlicugh the doctrinf^ of catieidEratiaa, in the form received by 
English law, la aitknown it is simply a modification of a 

dwtrinc known to the civil law and to several moilLTn sy^tEine, inore 
especinlly to that of France. Article 1131 of tho Frintli Civil CoJo 
provide thiLt ^ L'ohiigation 5 UI[b oa aur ujie laiufse ou 

&ur uoe cause LUicila^ at peut avoir ancim efTet ** (d). Thia €ant£ or 
cauAa Lft a giyiionyiii for omiaLdEratipin, and wc £nd the terms usijd 
intoreiiangeably in the earbor English, authorities (r). There is, 
howevor, an essential difference between tlio Euglhli mid the Con- 
tlnenLoi principle- Unlikes the former, the lattar never roj^ects any 
CAnsc or consideratLon as i7iiuffici€n.(. Whatever raoLiVE! or induce^ 
ment Is enough to satisfy the contraidiag porties is onough to bsliafy 
the law, eiwit though it is nothing moro tJian the muati 
of a Toluiitajry gift. Bj an obligation ranj or contract without 

coni!EdomEion, Fronch law does not moan a contract made w’ithout 
onY tuotivo or indocement (for there are nous suebb nor a centratt 
made from an inadeqnato motive or inducemcjiL (for the law makn^ 
no such diatinctiooE)i hut a contract mnd^ for a considotatLan whii;;h 
boa failed—ciiuju non tccitfa, as the Bjanians cubed it, Tba second 
gTonnd of invalidity naentiojK-d in the ArLtcle cited 1= thus of 

ths mnsideration A consideration may lii> based on a 

miEtakCr BO that it is imaginary and not real; a» when I ngToe to buy 
a hoTBo which, unknown to me, is already dead, or a dilp which hui 
been already wrecked, or givo a promiRsoiy nole for a debt which h 
not tmly owing- Finally + a causa furptj, or lllp.[ial consideration, ia 
£kfl latnl to a coo,tract in French and Roman law asi in English, 


(b) rr. D. 4. -IL 3. qait *ina causa ah alirioo faerit atipnki us. deinili? 
"I eo BtipuEitione cspcrkhliirt «cept]o utique doU mall si oncrhil. R« al^i 
D, 15, 7/lr pr-: Buckbnd tttid McNair, JioTTian Lmr. and f?nninimt Law (3ind 
ril.) 221 ff. 

(cc) Clieshire anfl FI foul, Latf* G^nimct f4H:i h],]* 77 fl, 

Ftlnuini), /vejviiyi iVi Jutrf^rnifrnee and 219, 

(€i For a criticism of tba doCtnoe, with iagenaliEmB for tafona, bbb Ujc 
mport of the J-iiw Rcvlsian CommiLtce. Cmd. 154411 of I9t37. 
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In Eoj^Iis-h Inw tLe fjLilim ol [;oiisid 6 r 4 tigii (eaujg non Acirtn) aud 
it! nnreilily due ta trtoT {(bhjh fnita) am gnmnda pf mTalidity, onJj 
when ths ahseniM ul stich failnte or ertPr is expivvly or impliedly 
made a cpiidition ol tie contract In a contract for the sole of a 
chattel, lor piarople, iLe present oiUtenca of the chattel is an implied 
condition of the validity of ths sale 
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CHAPTER 17 
LIABILITT 

I i2E, The Natafe and Einda of Liability 
He ^vho commits a wrong is said to be liabli^ or TesponBiblfl for 
it. Liability or responaibility is the bond of necessity that exists 
between the wrongdoer and the remedy of the wrong* This 
rbictifwni juri* has its source In the supreme will of the Blato. 
vindicating its Bupretnacy by way of physical force Lo the last 
resort against the unconforuiiiig will of the individual 

The purpose of this chapter and of the two wlistrh foUow 
iti la to conBlder the general theory of liability. We Bball 
investigate the lending principlea which deteruiine the existence, 
the incidence I and the meaBore of responsibility for wrongdoing. 
The special rules which rtJatt exclusively to particular kinds of 
wrongs will be disregarded. 

Liability is In the first place either civil or criminali and in 
the second place either remedial or penal. The nature of these 
distinctioiiB has been already Bu:^jcicntly considered in a previous 
chapter on the Adminiatration of Justice (h)* Here it need only 
ba recalled that in the case of penal liability the purpose of the 
law', direct or ulterior^ is or includes the pimiahmcnt of a wrong- 
doer; JD the case of retnediul liahilrtyp the law- has no such 
pnrpoBe at all, its sole intent being the cnforcemenl of the 
plaintidright, and the idea of punishment being whoUv 
irrelevant. The liability of a hcirower to repay tlie money 
boJTow-cd by him is remadinl; that oI the puhliaher of B libel lo 
be impriBonEd^ or to pay datuages to the pvrB^Jn injured by him, 
is penal. All criminal Uahiiity is penal; civil liability^ on the 
other hand, is aomethnes penal find sometimes remedial. 

§ 129* Thfl Theory of Remedial Liability 

The theory of remedial liability presents little ditheulty. Ti 
might seem at first sight that, whenever the law ereafcB a duty. 

Wfl hm.vs fchtidy bmH lllbb ihn iHrm lis^biUty ha^ aDattier icn&fi, in 
wbjrJi it ij ths cariDl&liw of any legLt powcrr. Supf^i-i I 79. 
ih) Sufyra, U 00 . 3 £. 
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it Dliculd enfotce tte spbuific fulfilment of it. There m-e, bow^ 
over, fieFeroJ cases where^ for varioua reaeons^ duties are not 
specifically enforced. The)" may be ulaBaiiied as follows:^ 

1- In the first there cire duties of imperfect obligation 

duties the breach of which gives no cfltiBe of action, and 
creetea no liability at all, ejtJier ciTil or crinLuml, penai or 
remedial. A debt barred by the stntute of UmitatiotLs is a legal 
debt^ but the payment of it cannot be compelled by any legal 
prtxjeedingB (c)^ 

2, Secondly I there ara mnny dutu^ wliieb from their nature 
cannot be specifically enforced after having onee been broken. 
^ ben a fibcl has already been published^ or an assault has 
already been committed, it is too late to compel the wrongdoer 
to perlonn bia duty of tefimming f^m sueb acts. Wrongs ol 
this description may be termed transitory r once committed they 
beloog to the lire vocable past. Others, however, arc contimjtng i 
for eacaniple, the noti-paymeni of a debti the conarnlsston of a 
nuisancei or the detention of anotbar's property. In such cases 
ibe duty violated is in its nature capable of specific enforcement, 
notwltbstEmdlng the violation of it. 

a. In the third place, even when the specific enforcement of 
a duty Is possible, it may he^ qr be deemed to be^ more expedient 
to deal with it solely through the criminaJ laiv% or through the 
eraatiod and enforcement of a substitutive sanctioning duty of 
pecuniar;^ ctijmpenaation. It is only In special cases, far example, 
that the law w-ih compel the specific pterformanco of a contraot, 
instead of the payment of damages for tlie breach of it. 

5 13d. The Theory of Penal Liability 

We oow proceed to the main aubject of otir inquiry, namelv* 
the general principles of penal liability. W'e have to consider the 
legal theory of punishment, in Its application both to the crimiiiat 
law and to those portiona of the civil law in which the idea ot 
punishment is relevant and operative. ’We have already, in a 
former chapter, dealt with the purjiofees of punishment, and we 
there saw that its end Ls fourfold, being deterrent, disabling, 
retributive, and reformative. The first of thesq purposes, how 
ever, is primary and c&sentifd, the others being merely Becond^iry. 


ir) Sapm^ S dl. 
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III Dur prc&eiit LDVestlgutioi], ihtrefDr^ei sbaLL confine our 
RiteDlion to punbjhnieat Eta deterrent. The inquiry wiU tall into 
three diviRiotiap relEtting (1) to the conditions, (2) to the mcldeuceT 
and (3) to the measure of peaniJ llRbQity (d). 

The geneml comiitians of penal liability are indicated with 
RU^cient jicciiraey in the legal miixini, Aciua non fucii reum, 
Miii men-s ait rta—The act alone does not amount to guilt; it 
must be accompanied by a guilty mind. That ig to aaj^ there 
are two conditions to be fuIBiled before penal raspcnsihUltv can 
rightly be impoBod. The one is the doing of some nef by the 
person to bo held liable. A man ia to be accoimted respoTiaible 
only for w’hat he himself doea^ not for what other peraona dQ^ or 
for events independent of human activity altogether. The other 
is the mem rsfa or guilty mind with which the act is done. It 
is not enough that a man has done aotne act which on account 
of Its misebjevouB results the law problbits; before the law cEin 
justly punish the act, an inquiry must be made into the mental 
attitude of the doer. For altliough the act may hare been 
objectively wrongful, the mind and wnll of the doer may have 
been innocent. 

We shall Bee later that the wieui! rea or guilty mind includes 
ttvo, and only two, distinct mental attitudes of tile doer towards 
the deed. These arc intention and recklesoness^ GeneraUv 
spcEiking, a man is penally responsible only for those WTongtuJ 
acta which he does either wilfully or rccklBsaly. Then and only 
then is the aciwa Rrscompanied by the mons rca. Apart from 
mem rea in the strict acn.qe, there is the lorm of fault known 
aa inadvertent negligence, which aometinies attracts penal 
littbihty (e), U=1iere ndlher mrtM rea nor inodverteut negligence 
is present, punishment is genereily nnjuetifiable* Hence inevFtable 
accident or mistake—the absence both of W'rongful intention or 
fcckleaaness and ol enlpoble negbgeucE?—is in general s sumcieut 
ground of exemption from penal respouBibiUlv. Impiinituff rjii, 
said the Eoinans. qut sinr culjja d ddo mdo ca#ii tjutidam 
damnam (/). 


(rfl DlTiRbn fl) £« waiidBted from thu atJcLifln to § di¥LBaoii 

152 , Kcd diTiEinn IS) in 1 ^ 3 . irod 15 >lr 


Irj Bir SnlKKUid regardcul ImidTert^n t negUgeDct 4i a farm <sf mtn^ 

m, htu the C 0 ll*anfta« of opinkui at lbs present diy ia thip EhU U nni rc, 
Kcb I IJMi, 

if) thduii Uh 
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Wa shall consider separately these two eonditions of tiabiliity, 
analysing first the conception of an act, and secondly that of 
mejist re a (in its two forms of intention and reckJesaness] and 
the residual form of fault known as itiadveftcnt negligence* 

I lai. Acta 

The tend Liet is one of ambiguous import, being used in 
various Senses of diJTerent degrees of gcnerahtT. When it is 
said, however, that an act is one of the essential conditions of 
Liability, we u&a the term in the widest sense of which it ia 
capable. We mean by it any event which is subject to the 
control of the human whl. Sutb a definition is, in deed p not 
ultimate, but it is sufTicieut for the purpoac oE th* law. Aa to 
the ofltnre oE the will and of tbe control eiercised by it, it is not 
for lawyers to dleputep this beiog a problem of psychology or 
physiology I not of jurisprudence. 

[1) Prtaihan and Negaiwe acU. Of acts as so defined there 
are various species. In the first place, they ore either poSitiA'e 
or negaliivep either acts of conirtiiflsion or acts of omiasion, A 
wrongdoer either doee that which he ought not to do, or leaves 
undone that which he ought to do. The term act is often used 
in a narrow sense to include ineteiy positive acte, and is. then 
opposed to omissions or forbeoraniLTea instead of including them. 
Tills restriction, however, is ineonveoicnt^ Adopting the generic 
sense, we can ea-sily distinguish tlie two species as positive and 
negative; but i£ we reatrict the tenn to acts of commisaLon, we 
leave ourselves without a name for the genuB. and are compelled 
to resort to an enumeration of the speciea, 

(2) Initmal and nxtamal In the second placCp acts are 

cither internal or external. The former arc acta of the mind, 
while the latter are acts of the body. In each case the act nmv 
be eitker positive or negative, lying either m bodilv activity or 
passiviljp or in mentLil activity or pasaivity. To thinlr is an 
internal act; to speak is an estemal act. To work out au arith¬ 
metical pmhiem in one's head is an act of the tiiind; to work 
li out on paper Is an not of the body. Every estemal act 
mvoLves an internal act which is related to it; but the converse 
is not true, for there are many acts of the mind which never 
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reiLLtse tbemselves in acts of tlie body. The term act i& very 
tommDnly restricted to os:t«nmJ acle, hut this is ineonvenicut 
for the rcjs&on already given Ln respect of the distinction between 
positive and negatire acta. 

( 3 ) Znfenfionaf and unEnfeni/pnaZ acU. Acta are further 
distinguishable aa being either intenlional or tmintentioDal. Tlie 
nature of mtentioii is a matter to which particular attention will 
he devoted later, and it is sufficient to say here that an act is 
intended or intentional when it is the outcome of a detertiunntion 
of the actor's wiij directed to that end. in othisr wordB+ it is 
inteniiouaJ w'hen it was foreseen and desired by the doer, and 
this foresight and desire realised themselvea in Ihe act through 
the openition of the will. It is unintentional on the other hand, 
when, and m so fsr aSi it is not the resuilt of an,y detn e* 1111 nit tifiTi 
of the will towards whnt actually takes place as the desired 
issue. 

In both cases the act may be either internal or estemnU 
]>ositiva or Dogalive. The term omission, while often uaed in a 
wide sense to include all negative acts, is also used in a narrower 
elgnjflcatioD to includa merely uomtentionaL negative acts. Tt 
is then opposed, to a forhearonce* which is eld mtcnt.ional negative 
act^ If X fail to keep an appointment through forgetfulness, 
niy act is unJatentionai and negative; that ia to say, an omh^ 
^on. But if 1 remember the appointment, and resolve not to 
keep it, my net is Intentional and n^ative; that ifl to say, a 
forbearance. 

The term act is very commonly restricted to intentional acts, 
but this testriction ie madnilaesble in law* Intention Is not a 
neceefiaiyf Cfondition of legal UabiUtyt and therefore cannot be an 
essential element in those acts which produce &uth liabiiity. 
An act Is an event eubject to the control of the will; hut it is 
not essential that this cobtrol should be octually mercUed; 
there need be DO actual deterniinntLon of the will, for it is 
enough that such control or determination ia possible. If the 
control of the will is actually exercised, the act Is Intenliomil; if 
the will La dormanti the act is unintentioiial; but in each case, 
by virtue of the exiatence of the power of control, the event is 
equally an act. The movementB of a man'^s limbs ate acta; 
thoBO pf his heart ore not. Not to move his arrriiS is an act; dot 
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to move hifl ears is not. To tneditute ifl ao act 5 to rlrpam is not- 
It lE tlie power poase&fled by mo of determining ibo issue otber- 
wi&e whiiib mEbes any event iny ond is tho gtouiid of my 
responsibltily for it. 

Evary dct Is mode up of threes distinct factors or constituent 
ptirts. These nre (1) its in some raentftl or bodily activity 

or passivity of the doer, (2) its eiVcuwi^fantfr^H and ( 3 ) itE 
comequenres. Let ns suppose that in practising with a rifie 1 
shoot Bome person by accident. The nsaterial elements of my 
act are the following t its origin or primary stage^ namely a Eericzr 
of tiiUECulor contractionsj by winch the rifle is raised and the 
trigger pulled; secondly p the cireumslSLnces, the chief of w'hicb 
are the facte that the rifle is loaded and in working order, and 
that the person killed Ib in the line of fire; thirdly, the con¬ 
sequences, the chief of which are the fall of the trigger^ the 
explosion of the powder, the discharge of the bullet^ its pae&age 
through the body of the nrnin kihed,^ and his death. A aimilar 
analysis will apply" to all acts for which a man ifl legalh 
reEponsIble, WTiatever act the law ptohibite as being wrongful 
t@ so prohibited in respect of its origin, its circnmEtancea and 
its consequenccB- For unle&s it has its origin in some menial 
OP pbvflicfll activity or passivity of tbe defendant, It ia not his 
act at ah ■ and apart- from ite circumstances Eind results It cannot, 
in general, be legally wrongful. All acts are* in rospoct of their 
origin, mdifferent. No bodily motion is in itself illegaL To 
crook ooe'fl Anger may be a Eirime, if tbe Ongcr ia in contact 
witli tbe trigger of a loaded pistol; but in itself it is not a matter 
wbioh the law is in any way concerned to take notice of. 

Circumstances and coosequences are of two kinds, according 
as they are relevant or irrelevant to tbe qucBtian of liability. 
Out of the infinite array of circumstances and the endless chain 
of cousequeuces the law selects some few as material. Tboy 
and they alone aro eonetituent pads of the w roogful act. All the 
othePE are irrelevant and without legal signifietkoeex They have 
no bearing or influence on the guilt of the doer. It is for the law, 
at its own good pie as tiro, to select aud define the relevant and 
matcriul facts In each particular species of wrong. In theft tlie 
hour of the day is Irrelevant; in burglary it is material. 

An act has no nafiimf boundarios, any more than an event 
or a phtco has. Its limitfl must be artificiiilly defined for the 
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purpc^ in band for tbe time faemg. It is lor the \mv to dtster^ 
rnine^ m eacli particular wlist clroumfitaiiceB and wbat cron’ 

sequencer shall be eonnled within tbe compEtas of the set with 
whieb it is coni;emed. To arik what act a man has done is like 
asking in what place he lives. 

By some writers the term act is limited to that part ol the 
act wkicti we have distEnguished as its origin. According to Uiia 
□pmioD the only acts^. properly so called, axe movetiienta of the 
body. An act , it has been said *" is alwaya ii voluntarv 
muscular contraction and nothing else"". That is to aay, the 
cireniii&tanccs and conseiiuencea of an act are not part of it, but 
arc M holly csdems.! to it^. Tilts limitation, how^ever, seems no 
leas madmisialble in law than contrary to the common usage of 
speech. We bahitualLy Include all material and relevant cir¬ 
cumstances and consequeneeis under the name o[ the act. The 
act of the nuirderer ts tiie shooting or poisomng of his victim, 
not merely the tmiaculnr contractions hy which tliiE result iB 
effected. To trcspaBS on another man's land Ls a wrougful acti 
but tbe act includes tbe circumsLunce that the land belongs to 
another mon, no le&a than the bodily cnoTEmenta by whieb tbe 
trespasser enters upon it fA)^ 

It may be Buggested that, although on act must ho taken to 
Include some of its consequEijceap it does not Include ftll of them, 
but only those which are direct or immediate. Any such dis¬ 
tinction, however, between direct and indirect, pmsimote and 
remote consequenccB, is nothing more than an Indeterminate 
difference of degree. The distinction beUveen an net 4inEl Its 
consequenceftp between doing [i thing and causing a thing, is a 
merely verbal one, a matter of ttonveniance of apeech, Thcres la 
no finn line between the act of killing a mt^xi Hn,] the not of 
doing something which results (however remotely) in hv? 
death 


HolmM, C&t«T«4in Lain, p, Bl. Ba Ay,tm, p, boJUj tnavsi- 

M»tl Wbjeb imiDEMiiatctj foLtow our desiivi qI Lhcni the an\f Llhiiafi nrt:; 
ilrLi^rly snd prtiperiy bo uLieil."' " 

(A; It ia T;]nrcrtaQ4lQ thfti tiwnjifl ha rworfaEa^d natne iar the origin or initial 
irt 4 gE of tbe Ml, U raalnuitcd Witli the leuluy oi it. Benthsto aiJli Iho fnrmrr 
the Hf.t and the ItrrvF the actwn. i^niqcipffj, eii, &, sbcL 2. SVurJti f 40 
Bat in C^mmn UUge theefi luo ieraij ere iy tinny move, and In use them in" ihit 
epeciel f«nie wnaid only lea^^ La conJuBioa. 

(i) For i™ihcr dijciiBBEon ot rba itt in nrimtnaj hh Willinma, Cfimintii 
Liiic: TnE uenmiJ Paii, nh. I, 




§ lae] 


Li Am LIT Y 


40:J 


S Tvd Classes cif Wioc^ol Acts 

Everv wrong is an act which i& miechievaus In the oye 
the law—an acli to which the law attributes barm[Lil cemso- 
quences. Theaa conscqoenoear boweveT, are o( two kinds, being 
either actual nr merely anticipated. In other words^ an aot 
mav be miEchievous In two wraya— either in its actual reflulte or 
in its tendonciea. Hence it is, that legal wronga are of two 
kindjd. The first conBists of thofie in which the act is wrongful 
only by reason of accomplished, harm which in fact ensues from 
it. The aeDond coiiaiats of those in W'hich the act is wrongful 
by reason of its mischievous tendencies, as recognised by the 
law, irrespeotive of the actual issue. In the first ease there is 
no wTong or cause of action without proof of actual damage; 
in the second cose it is sul^icnt to prove the act itself, even 
though in the event no harm has followed it. 

For example, if A breaks his contract wdth B, it is not 
nBcesaary for B to prove that ha was thereby diaoppointed in his 
reasoniible expectstlone, or otherwise suffered actual loss, for 
the law takes noLic^ of the tact that breach of contract is on act 
of miBcbievoua tendency, and therefore treata it as wrongful 
irrespective of the actual issue. The losa^ if any, inettrred by 
B is rotevant to the maasure of daInage 3 ^ but uot to the eiiat- 
anca of a cause of action. So if J walk acrosE another man's 
field, or publish a libel upon him, L am responaible for the act 
without anv proof of actual harm resulting from it. For Ifsspass 
and hbel belong to the clafis of actB which are judged wrongful 
in respect of tliair tendencies, and not merely in respect of their 
results. In other easca, on the eontTory, actual damage is 
essential to the cause of action. Blonder, for example^ is in 
general not actionable without proof of some loss sUBtained by 
the plaintifft nlthougb libel is octionablc prr ae. Bo il by 
negligent driving T eipoae others to the risk of hemg run over, 
I am not deemed guilty of any civd wrong until an aecident 
actuallv happens - The dangerous tendency of the act is not 
in this case consldened a Huflioient ground of civil lisbility. 

Witb respect to this diEtinction between w^rongE which do and 
thoEc which do not, requira proof of actual damage, it Ls to be 
noticed that criminal wrongs commonly belong to tlis latter 
class. Criminal liability is oanally suffrciently eatablishtd hy 
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proof of Bome flct which the law deems dangerous in itn ten’ 
dcnciee, even though the ibbuo ie in fiiet hurmleBa. The formuin 
of the criminai law is usually : '* If you do ikta you will be 
held liable in ull events ”, and not; ” If you do thia'you will be 
held liable if any harm ensues An unsuccessful attempt is 
a ground of criimoal liability, no less than a completed oBcnco. 
Bo also dangerous and careLees driving are criuiinol oSences, 
though no damage ensues (fr). This, however, is not invariably 
50, for criminal responsibility, like civil, eometimes depends on 
tho aecideut of tlia event. If I am negligent in the itae of fire¬ 
arms, anti kUl some one In eongequenue, i am eriminalEv liable 
for niunslnughter; but if by good luck my negligence results ill 
no accomplished mischiof, 1 um free from all responsibilitv. 

zVb to civil liability. no oorresponding genera] principle can be 
laid down. lu Bome cases proof of actual damage ia required, 
while in other cases there is no such neceBsity; and the matter 
perUins to the detailed cspoaiticin of the law, rather than to 
legal theory. It is to be noted, however, that whenever this 
requirement exitita, it imports into the admiuistratioo of civil 
justice an element of cuprieiousiieEs from which the criminal law 
is commonly free, in point o£ criminal responsibility men are 
judged by tbeir acta and by the misehievoua tendencies of them, 
but in point of civil liability they are often judged by the actual 
event. If 1 attempt to execute a wrongful purpose, J am 
criminally responsible whether I aucceed or not; but ray civil 
liability will often depend upon the accident of the result. 
Failure in a guilty endeavour amounts to innocence. Instead 
of Baying; " Do Ibis, and you will be held accountable for it ”, 
the civil law often G»yfl; " Do this if you wish, hut remember 
that you do it at your peril, and if evil consequences chauce to 
follow, you will be answerable for them.” 


t 133. Damnum stne iDjoita 

Although all wrongs are, in fact or in legal thoory-. mis 
ebievouG acts, the converoa is not true. All damage done is not 
wrongful. There sro cases in w-hich the law will suHer a men 
knowingly and wilfully to inflict harm upon another, and will 
not hold him accountable for it. Harm nf this description— 


iA-] Poad TmMe Actn 1^30, sa. 11—] 3. 
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mlscbief that ia not b^jeause it doeB not hilfl.1 etefi the 

mater ini coiidLMorta o( respcmaihiliL-y—is railed daiTsrtum nirif 
iTijuTifl^ the term injuna heiit^ here used in it4S true sense af an 
[ict Matrary t-o law [in jiis), not in its modern and corrupt aea^u 
of harm. 

Cases of dainTiiJinj injana fall under two hGads. There 

are^ in the flrat plarfir In&tiuioea m which the hnrm done ta the 
individual is neverLheless a gain to society at lerge. The wrongs 
of iiidividuiilH are such only beuaiiae, and only so far aSp they 
are at the same time the wrongs of the whole cornmuiuty ■ and 
so far ae this comcidence . is irnperleeti, the harm done lo an 
individual is daninTiTo injurm. The special result of com 
petition in trade Tiiay be ruin to mnuy i but the general result 
is* or is deemed to bei a gain to society as a whole. LoiiipetitoK, 
therefore, do each other harm but not injury. So a iandQwner 
may do many things on liis own land, which arc detrimentnI 
to the intereste of adjoining propnetorfl. He may eo eisoavatc 
his lEuid as to withdraw the support required by the buildings 
on the adjoining property; he may prevent the access of light to 
the wiudow^fl of those buildings; lie may drain away the water 
which supplies his neighhour's welL These tilings are harmful 
to individuals; but it is held to aerve the public interest to allow 
a manp within wide limits* to do as he plea^ies with hia o^vn (H- 

Thfi second head of damnum 9 in& injuria includes all those 
cases in whichi, although real harm is done to the commuiuty, 
yelp owing to its trivialityi or to the difficulty of proof, or to any 
other reason, it Is considered inexpedient to attempt ita pre- 
v^-ntion by the law. The mischief ia of such a nature that the 
legal remedy would be worse thtm the disease (si)- 


I 134. The Place and Time of an Aet 

Chiolly, thoDgh not oicluiiveljp in canstiquunce qI the territorial 
limitH cJ tho juri^dictioti cf courtsi* it h often mntersal to detonflino 
tJifi place in which hh act ia dijne. la goneral this inquiry pnaents 

(h For thp nehvftTuce of evil mntIVf, *iii infja, | 137r 

(mj In the ffph^^ro of erirainfll lnW only certain mIb fliv tnsdti orimet. *ll 
Other iunnhsl tcii:id« oF condnet iMloBgln^ to the cIom ol doTm^FOiti .^th# itf/urt.3. 
Tt is diflpnlad whilllet ft simUar principTfi tcilda tracr of tortp or whollier there 
{m a cenera! theory ot tortinua nubility lor bamitdl actfl, See Winflield^ Trrt- 
tont of the Law aj ffyrt (fllh oJ.I V^: lloodhart, " Tisr Foundation of Tortiens 
LiiabililT '' 3 M. L. R. 1; Wiltianni, " The Foimdatian of Ttirtiauf 

r^iahility" (1938). 7 C, L. J. Ill- 
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na diSicaltj^ hut there art two cjuus whidi rt^uin ipeciat coitsideTa- 
tiou. Th® first ia that in whirh tlia act is dstte partlj in one place 
and partlj in another. 11 a men standing on the English sidu of the 
Border fire* at and hilla a man nti the Scotch aide, hue he conmiitted 
murder in England or in Seoiland f If a rontracl ii made hr corre- 
iqMiideiice between a merchfint in I^ntlon and another in Pari*, is 
tho contract made In England or in Franco If bj- faiee representa- 
tions made in Melljourne a man obtains good* in Svdnet, ia the 
offence of obtaining goods by faiao pretences, committed ta Victoria nr 
in New South Wales? Aa a matlEr ol fact and of strict logic the 

correct nniwer in all these casas is that the act is ncFt done either in 

the one place or jr thd other. Ho who in England shoots a luaq in 
Scotland commits murder in flroat Britain, regarded as a unity, but 
not b) either cl its parts taken in isolaLlon. But no Koch. answer is 
allowahlB in law; for, so long as distinct territorial areas of jurisdic¬ 
tion are recognised, the law muat iissumo that it is possible to 
determine with respect to evciy act ths particular area within which 
it is oommitted. 

What loeuLity, thereloru, doe* the Law attribute to act* which thn* 

1^ partly within one territorial division and part I v within another f 

There are three possible answeis. It may be said that the act ie 
Muunitted in both places, or solely in that in which it has its com- 
rncncemutil. or solely in that in which it is completed. The law i* 
free to choose such one of these three altciuBtivES as it thinks fit in 
the particular case. Tho last of them BCema to he that which is 
adopted for most purposes. It has been held that murder ii mm- 
mitted in the place in which the death oetura (u), and not also in tim 
place in which the act enusing the death is done, hot the law oq thaw 
Irtinls is not free from doubt {oh A contract is made in the place 
where it is completed, that ig to say, where tho oHer ia accepted («) 
or the last necessary signalure to the document is aOiEcd {./>. The 
olfonce of obtaining goods bv false prcLeimes is committed in the place 
in which tho goods are obtauicd <r] and not in the place wlmru the 
faW Ja lUiidia (r). 


(n^ /iej, V. C?<hrmiiM I Ll-Bs Cr, C. 368-. 

(fl) V, Afmitrcn^ (IHTDh 13 Cm C. C. Wi; Reg. aRtM a 

■■imTerritorial Prini^le'■ (IflSih 
a> Mich- Ic Rev. iaa. chst every etsts in which pari of the act or its 

^nwiiuence oo™, has or sboolil have cowumml jerisdiciinn. Seo * “ 
Hiitibtiij m {LUs:^), Trails. Grotiun Boeijitj 171. 

Cem-aji V, O'Coqn^r i;iaS&)!. g. B. ij, 

t4j) MvHur A Cfl.V Ltd. t* Inland Rwtntzc Cam-w- 

[LKm] 1 q. B. aiDj [iwi] A_ C. aiT, LammtMWnrrM, 

<r|i Rtg. T, [ISM] 1 Q. B. 

Thtr quisiLlon ii full/ dfscaisHl iti ihu caee of v Hf^n (1678) 9 Ei 

p. ea. m whJtli tfaE of u siPBmtr WBJ! trii:d in En^lunii far rm,n- 

slaughter by neglieoolly slaking an Knghsh ship m the Obanue] and diawnine 
one rif iht: paftFs^-^Eigcrt. Oue nf ih^ minciT queHtious In the ow vra* ttiat of ihl 
pLuee in which IhB ofIrQfts wm cammitted. Waa it on htu.Td the Eb^EMi iffaip. 
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A scfxiud in i^’hidi iht- dulf^ntiinaiUbu at tli4 of im act 

gtvcA rise LD diSlcalty la Lhat oi HL^gatEce acts. In what place doea a 
man omit to paj a debt or to per form a contract ? The true answer U 
apparently that a ne^atiTe act takes place where the correeponding 
poflitiro act oujPit to ha^e token place. An omission to pay a debt 
occurs in the place w'here the debt is pajable (t). If I mate In 
England a contract to be performed in France, my failure to perform 
it take? place iil France nnil nnt In En^laniL The presence n[ a 
nggati^o act is the absEuce nf tile cnnmapouding pdfiltivn act^ and tLo 
po&Ltive act is fib&ent troM the place in which, it ought to have been 

piesEllt. 

Thi timi of on act. The position of an act in time is determined 
by the same ronBiderations os its pcsition in space. An set which 
begins to-day and m complEted in-morraw is iil truth done noither 
to^ay nor to-morrow, but in that space of timn which mcludES both. 
But if necesaary the jaw may date it fnoiik its coiniuciiDeEiienL^ or ftnm 
ita completinn, nr may regard it as continkiing threngh both periods. 
For most purpQiroai the date of an act is the date ol ita completion, 
jnst as iHB plaeo k the place of its completion (ie). 

A negative act U done st the time at whiclj the corresponding 
pdsitivo act ought to have been done^ Tim date of the non-payment 
of a debt is the day on which it becomes payable. 


I 135. Mens Re.^ 

bnve eccji tbut the uonditioiis of pemd linbility 
^ul£cit^ntly iDtUcated hy lire tnuxim^ .4c wm [auit reum, niKi 


or aa bEw-rd Ihc GeiTOta steamer^ or M board nflitW of lliem? Four of the 
Judges of Iba CoiiTl for CrowD Ca^s lieicrvedT Qikmelyr Penman, J., Bram- 
well, E., Coleridg«, and Cocktuirn, agreed tbnt If ibe efTcneB had 

beuD wiElul hoEuicide it would have been ^eomiikitted on the Eugliah ship. 
fJenmn.li, J.h aod Coleridge, C.J., ipplled the sanis rule Eo negligeuE homicide.. 
Cock bam „ -C.Ji-i dnuhted as to negligent hnmiciiie. Brain well, B., raid ifp. Ibb'if 
“ If the set was witful^ it is done where ibL" wiH iotends it Ehoutd take 
aliter when it ia negligentFor s farther diseuEsian of the msttor. see 
Stephen "it of Criinifnif LaEo, EL and OppenhafFa juinoratihl odit ioji 

nf the German CnnEinal f?ndr U^th ed. IfiSfi) Sfl, The Gennin doctrine Is 
that an oet ia committed in the place where it m bsgnn, f?ee aim Tfiiry, 
Pn^tdip^ej af .-lit^fo-dififlfican lotc, E39 —0U6, and l^ibntiHdJon v. Hendpr, 
LiMGl ^ Ch. 

Nar^liey Stone Go. t. Gidncy^ P89d] 1 Q. B. 99. 

(bl Tf the law dates the eatnmiBsiGa of a wrong tmm the cnmplelian c\f 
It fallows that there are casBB in which a man may commit a wrong after his 
death.. If A excaratea bie own land on bj to canse, after ao interval. the mh^^l- 
depi.'4 of tbo udjoining Land of D, there k no wmog dene until the 
happens; V. ^ciinmi HBTulj, 9 K. li. C. oK)3i Durif-if .^riin Geffkru 

T. ilh'fcjielf nB6lA)ii 11 App,. fl'ike. 1:^7. What shall be said. lhen+ if A is dead in 
the meantiine? The wriin^, it Scenua. k nut dona by bh^ BUCCcisaOTf ia Litle; /7crff 
r, Dttkg A^or/ofk, |i9iXl] 2. Ch. 1^93; v. Luiai Beor?jftwm 

[1^7] 9 Q. B- IGd, The law, thi'^n'rorr, Tnnat hold 'tlilicr ihiL therr is ito w'cnnf] 
at all. or thi^t it ia aOmmItEciJ by a man who le dftsd at the date of itSOOmmisakm. 
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1/1 #if tea. A mau in :^G&pan£ibli$, tiot lor his ntits in. tlieJii- 
eiilv'&s^ but for hla niits cotipled with the wciiii rtfa or ^ilty miud 
ivith which he does them. Before imposing plInifibl^ent^ tho law 
muat be eetisfied of two thinge: flmt, that an act has been done 
which by reason of its liarmful tendencies ot reaults is fit to be 
repressed by way of penaj diacipUne; and secoiiillyp that the 
mental attitude of the doer towards his deed was such as h- 
reialer punJshnaeut] efEective as a deterrent for the futura, and 
therefotB just. The tea may assume one or other of two 

dlstmct fomiSn namely, wrongful intention or reekleasne&B. The 
ofTender may either have done the wrongful act on purpose, or he 
in 03 ’ have done it repklcs^lj-, and in each case the mental attitude 
of the doer is such as to make punishment efi’efltive. If he 
intenticinally chose the W’roiig+ penal discipline will furnish him 
with a sufficient motive to choose the right instead for tho future. 
If, on the other hand, he committed the forbidden act without 
\vrongful intent, but yet realising the possthility of the harmful 
result, putiishment will be an efTcotive [nducetnent to better 
conduct in the future. 

Yet there ore eaccepttonal cageg in which, for sufficient nr 
inaufficient reasons, the law sees fit to break through the rule 
as to 7124? tfia. One of tlte&e, where there h inadvertent 
negligence, has alremly been noticed. A perfioia may be held 
responsible for some crimes if he did dot do hia host as a reason- 
flldo man to avoid the consequence in queatian (u). Sometimes 
Ihe laiv goes even beyond this- holding a man responsible for hl^ 
acta, in depend ently altogether of any wrongful stale of mind or 
culpable negligence. YVrongs which are thug independent of fault 
may be diBiinguiahe^i as wrongs of Imbility. 

It foliothat m respect of the requirement of fonlt, wTon^^ 
tire of three kinds; — 

[1) Intentional or. Reckless Wroiiga, in which the mem tfh 
amounts to intention, purpose, deaign, or at iBost foresight. 

(2) Wrongs of Nogligenna, in wliitjh t,ha «fpn« ren nssumes 
the less Berioiw form gE mere cflTeleBBness, as opposed to wrongful 
intent or foresight. 


(p) 0ir J&hn BuhuDiid, milned, rHgainf^jd yertent aephflcHe* aa a 
iyl m^U ren; bill illlH veflent deg] d™ nal ttqtiuu inv iNirtieylar 
UnEc of Jjund, ttlt» tOflv be aanS with mma canfiiltdae to be q and ih^- 

nutlwr^a Uit hUii heta c^Uiritlljr altered in Donfojfinity wiiJi ™w' 
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(8) "Wrongs ol Btrict in wbkh the mms rect is not 

required, neither wTongful intent nor culpable negliganee being 
recognised aB a neecssaiy cemdition ol responsibility. 

We Bhall desJ with, these throe ciasBes of wroDga* and these 
three forms of liabilityp in tha order mentioned. 


summary 


LiHbility 


JCriiaja&l j 
\Civil 1 


BetnediaJ. 

Penal 


HemedlaL liability^ 

Spoei£c enfeircemeut the general mlo- 
ijlKceptions: 

Non-Betiojiahla wrongfi 
Ig. Transitorj wrongs. 

[s, Coiitinuiag wrangi In which sanntinBal enforreiEiaiit ia 
more eipediaat than spenific- 


Penal liability 


Its canditi-ana. 
Its incidisiioe. 
Its meaanre. 


CbnditiciBE of penal liability 


Actus. 
Meju mi. 


The Bsturs ol an &?t! 

J. Foaitiva xmd negatiTe aeta. 

g. Interoal and extamiLl acta. 

3. IntiiiLtional imd nninteaticTial BErta. 


The ciremnstaaces and consequences □£ acia. 


Tbp relation botwemi injuricir and (fatrtftuw. 

1. All wTongB am mischiernus act* 

fin which ptrwl ol damage is r^qiilied, 

\\ mugs which auch prool is not requited* 

2. All miselijevoua acte are not wron^ 

Pamnum ^tiia injuria. 

(flj TjOss of iJidividual a gain to society at lar^. 
(h) Legal remedy ino^pedient. 


The plan and time ol an net. 

Mtns rrn as a condition of penal liability 


Intontian- 

Reckiofiauei^. 


f l. Of Intention av Eecklessnees^ 

2. Of Negligent lesceptions In tho require- 
3. Of Strict LLaMlity/ msnt of mens rcn. 
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CHAPTER IS 

IXTEXTIOS ANjy KEGLIKESCE 

I 136. The Natiiz« of Intention 

IsfTTSTios IE the purpose or design with which aa act h; done, 
Tt is the foreknowledge of the act. coupled with the desire of 
it, Bucb foreknowledge and deaife bein|f the cause of the act, 
masmucb oa they fulfil HiemBolves through the operation of the 
will. An act is intonliomil if, and in so far as, it esiets in idea 
before it exists in fact, the idea realiaiug itself in the fact because 
of the desire by which it Js acoompanied fa). 

^ act may be wholly unintentjonfll, or wholly intetitional, 
or inteulional in part only. It is wholly unintentional if no 
part of it is the outcome of any tausciqua purpose or design, no 
part of it liavmg existed in idea before it became realised in fact. 
1 may omit to pay a debt, because 1 hava completely foi^otteii 
that it esiEts. An act is wholly intentioBul, on the other hand, 
W'hen every part of it corresponds to the precedent idea of it, 
which was present in the actor's mind, and of which it is the 
outcome and raalLjation, The issue falls completely witliiu the 
boundaries of the mtcnl. Finally, an act may be in part inten¬ 
tional and in port unintentional. The idea and the fact, the w'ill 
and the deed, the design and the issue, may be only partially 
coincident. If 1 throw atones, I may intend to break a window 
but not to do perBonal harm to any one; yet in the result I may 
do boLb of things. 

An act, and thercior* s wrong, which is mtciided only in 
part, muKt be eJassed as unintended, just as a thing which is 
completed only in part is incomplete. If any constituent clement 
or essential factor of ihe complete wrong falls outside the Umita 
of the doer’s intent, he cannot he dealt with on the footing of 


fa) Hclmcii, Tfcf CoHitnDa Late, oS; " Intmc will lw found to nulve iitoU 
into two thing*; rot«ipbt tlut wnuia conjlonueiioe* will fnllnw fflim on oct. 
•nd tJio w'jBh lor thtwe MimwiiieScefl wofidng ■ mnfivr which iiulnoita the 
acE. 
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wilEiil wHjn^domg. I! liiibilitj' Id GUtsb si case exist? ai all, it 
must be either ubaolute or ba&ed on negligence ib), 

A wrong ip intentiono] only when the Intention extends to 
aU the elcmenEP of the w'rDog^ and therefore to its ciremnatitnces 
no less than tq its origin and its coiiseqtiences. We oannoL eay, 
indeed, that the circum&taneea are intended or intentional; but 
the act is intentional wkh respect to the eireunistanceSp inasTnueh 
as they nro incltided in that precedent idea which eonstitutea the 
intention of the act. So far, there fore* ns the knowledge of 
the doer does noc esztend to any materiiil circunistanee, the 
irrong La, as to that circuraatance, unlntentionaL To trespas? 
on A'a land believing it to be one's own is not a wilful wrong. 
The Ireapaaser intended, indeed, to enter upon the lEmd, hut he 
did not intend to enter upon land belonging to A, His act was 
unintenLional os tq the oircumfitanee that thq land heloDged tq 
A. So il a woman marries again during the lifotime of her 
former husband, but- believing him to be dead, gtiB does not 
wilfully eoncimit the crime of bigamy, for one of ihe material 
cire nmatances lies outaida her mtention. With respect fo that 
eiroumatance the wiU and the deed are not coincident (c). 

Intention does not necea?aiflly involve expectaiim. T may 
intend a result which I well know to be extremely improbable. 
Bo an set may be intenrional with respect to a particular clr- 
cumstauLe, although l.lie chnnee of the existence of that circum¬ 
stance is known to he exceedingly small. Intention is the fore- 
si gbt of a desired issue, however improbable—not the lore£ight 
of an undealred Issue, how'ever probable. If I hra a ride in the 
direction of a man a mile away, I may know perfectly well that 
the chance of hitting him is not one in a thousand; 1 may f uHy 
expect to misa him; nevertheless I intend to hit him if I desire 
to do so. lie who ateols a letter contuining a cheque, inten- 
tii/nally steals the cheque also if he hopes that the letter may 
uoutain one^ eveo Ihougli he well knowa that the otlda agaiDst 
the existence of BU4di a circumsttmue cure very great. 


UjI It k C|> kw nolacHcl, hoM-oTcr, that ihe p»rt whh'h irai Lntcadad may 
fQn&tLint^ ia itaelf ild mdeExsndeflt ituentiounl wmnp iododed in the larger 
axid aDintentecnial HTDnj; ot wliieh it fornil a part. iiitaatiai]D]l7 to 
firf'Etnna in a. pnhllc street is a wilful wron^r aneb an act u probibcied by kw. 
Liut HfcideEitallT to kiil n peridn by intentianmJ dinnKa ggn df Sirurtup Ln ■ 
pabUc street ia a \ii’inDg of a^gUfancfl^ 

Lr)- rcmkcd cluea lif mistake, and be cubxid^rcd in § 
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Conversely ^ expeelatioo does not in itielf amount tu intent ion. 
An operatip]^ snrgEon may know very well that hia patient will 
probably die of the operation; yet he does not intend the fataJ 
consequenca whiab he expects. He intends the re-covery wbicb 
he hopes for but does not expect, 

A thing may be desired and therefore intended, not in itself 
or for its own Bake* but merely as the means to an entl. If I 
desire and intend a. certain end, I also desire and intend the inean^ 
by which it is to he obtained, thou^ La ihemselTeB tliofio meant 
may be indifferent or even objects of BvensLoD. If I kill a man 
in order to rob him, 1 de&ire and mtenJ his death, eyftn though T 
deeply regret, in htis ililereBts or in niy oviu^ the necessity of it. 

Suppose that 1 pu^ a man over a cliff becauae bis presence 
lit the moment is, for fiome ^ea&□n^ inconvenient to ine. He 
folha to what I realise is certain death. Would 1 be allowed to say 
that I did not intend hie death, bacause all (hat I desired, from 
any pokit of view, was his temporary removal from the scano'* 
[t is clear that such an argument would not be allowed. The rule 
is nicst clearly expressed by saying that a consequence fore&eeu 
as the result of the actor *a conducb Lsp in law, taken to 

have been intended (d). If this is so, the deflnitian of LntcntLOii 
is twofold: it means either desire of I he conBequcace nf one 
conduct, or foresight of tba certainly of such consequence- 

The rule does not extend to mere knowledge of statiBiieai 
probabibty where there is no certoitkty in the concrete iustance^ 
A manufaetuter estahliEihea a factory in which be employs mamr 
workmen who ara dally exposed to the risk of dangemuB macbineTy 
or processes* He knows for a certainty that from tune to time 
fatal accidents wUl^ notwithstanding all precautions, occur to the 
workmen sc employed. Does he then intend their deaths? A 
military qomniander orden; his troops into action, well knowing 
that many of them wiU lose their bves. Does he inienljotaflUy 
cause their deaths? These questions are to he answered in thV 
negative. Such consequoneea fall. If anywhere, wnthin tlie concept 
of recMcssness; but, m will he ahew n. on act is not reckless unless 
it is negligent. It is not necessarily negligent to incur a risk if 
an Eidequota scci&l advantage is to be gained from the enterprise. 

Both in this special connectirm and generally, however, it is 
to be obiterved that tile law iitay, and sometimes does, impute 

id\ WillmmB, CriPFiinai Gt^ntrat Port, | 
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liability, Dutsido tho fitrkt d^^^inition of Int^ntiou. for what is 
€aX3ad eonatruetive intention. ConBcquencefl whidi are in fact 
the outoamc nf ncgiigcnee merely uf-e eoinetitnes in Ittw deahi 
with a9 intentional. Thus he who inteatioTiftUy does grieiroufi 
bodliy harm to another, though with no deEire to kill hnn, or 
certain expectation of bis death i is guilty of murder if death 
eoaues. It does not ^em poasible to lay down any gimEral 
principles oa to the eases in which euuli a constructive intention 
beyontl the scope o£ hiK actual intention is thus Imputed by law 
to a wrongdoer, Tlua is a matter pertaining to the del^ails ol the 
legal sy:steni. It is sometimes soidi indeed^ that a person is 
presuTued in law to in tend tlie nfltural or neecEiiiJiry results o! hie 
actionB [e). Tbia, however, ia much too wide a statement,, for, 
if true, it W'ould eliminate from the law the distinction between 
intentionoi and negligent wrongdoing, merging all negligence in 
constructive wrongful intent. A Gtetemeat much nearer the truth 
is that the law fiequently—though by no means invariably—treats 
as intentional all isoD.sGquencss due lo that form of negligence 
w^hioh IB distinguished aa recklessness—all conaeq tie rices, that is 
to say, which the aoter foresees as the probably results of his 
wrongful act {/}. 

It may also be observed that in Engllah law, especuUly 
eirmlnat Jaw, the inteution that is materiiil Ja usually the generic 
and not the specific in lent. Thus U A shootB at B intending 
to kill liLiu^ but the shot actually kills G. this Is held to he 
murder of G- So also if A throws a stone at one window und 
breaks iinolber, it is held to be malicious damage to the window 
actually broken (ijr). This dootrina, which is know'fi as the 
doctrine of transferred malice, applies only where the humi 
intended and the harm done are of the aaine kind. If A thrown 


(f} H. V, Ifafney (TEISSIt 3 P. C. p. Vfiis " A party must be 
in ptjibt of Inw to jnt«nii ihal whicli h lh& or n^lnral 

f>f tbtit which hfl dofl*Cf. Fft#jniin v. Fojw (1870U Ch. App. p. GJO; 
Hx jwrte iVfercer 17 (J. B. D. p- ^!0S. Bee lha illMcsai&a in WiHiama: 

0 |i ctL,. ^ i3?. 

m. ThuB, in firiii|Lnj.J ermiBB of miklico can ba cOOnnllt^d cilber 

intEntmnikUy or rackleasSj (in/rn, ^ but ■ntua urLnuiaF ^uch oB oUeiuplh 

cdnEpuwaj, riipe mid txHBaan,. tciifuijrE ialeSti&U tibd concral he OODl- 

mined by re^kl^-^Bnesa iosBrely (WilUi-l^ilti op. | 16 ). Ic the Isw of toiti 
zTckbaEcieBB- Ie- fqufttedi with Idtentitin ID d-rocLt V. Pick 14 App- 

Coa* 3371. 

Cfr F, V. Lctivfier (1866), 17 Q. B. D. 059 (molicinujily BlrlkiD^ oi B 
sod WQUmJing C hald to bo a nmllciouti ^mnridiHjg; ol O). 
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a stoDfi at a tiuiMEiii treing tmd iininieiitjQEiilly breaks a window, 
he cannol be convicted of malicioas daniagB to the window (/i). 


g 13T. Intel) tloD and Motive 

A WTcmgful act is seldom intended nnd desired for its own 
enke. The wrongdoer hss in view some ulterior object which 
he desires to obtain by means of it. The evil which ho does to 
another, he does and deairea only for ihe sake of some resulting 
good which he ^i-iil ohtain for hiinsclf. Ho iniends the attain 
mont of this ulterior object no kse than he intends the wrongful 
act itself. Hia intent, therefore, is twofold, and is divisible 
into two distinct portions, which we may dietlngutsh ns hia 
iriunediatc nnd liia ulterior intent, ITie former 1 b that which 
relates to the wrongful act itself; the ktter is that which paesea 
beyond the wrongful act, and relates to the object or series of 
objects for the sake of which the act is done. The immediate 
Lnt^t of the thief is to appropriate another persoa's money, 
while hk ulterior intent may be to buy food with it or to pay 
a debt. The ulterior intent is cftlled the irjofiue of the act. 

The immedktu intent is that pEul of the total intent which 
is coincident with the wrongful act itself; the ulterior intent or 
motive is that psrt of the total intent which lies outside the 
boundaries of the wrongful act. ior just as the act is not 
□ccesaiirily conCuied within the limits of the intent, so the intent 
is not neceesurily confined within tlie iLmita of the act. The 
wrongdoer's immediate intent, if he haa one, is his purpose to 
rowmit the wrong; his ulterior intent, or motive, k his purpose 
in aiymmUting it. Every wTongful act may rake two distinct 
questions with respect to the intent of the doer. The first of 
these k: ilour did lie do the act—Lntedtionally or accidentany? 
The second Is; If he did it inUiUtionally, n'htj did be do it? 
The first is an inquiry into his immediate intent; the second is 
concerned with hk ulterior intutit, or rijotive. 


(Ik) E, T. Femhhion riB74), -J 11. C. R. HQ, Cf. Wlllinaa, op, c>.. Ch 1 
XW'JIMpl of " Itiorl »» Williiiei, " Lmnjmttca nnd the 
LftW Cl L. y. Jl. ISS ff., eijMcitilly at lQ,'^-4, Fnt « fuFtbpr dsa- 

(NSSjon ul mtontian and m!ltl«anEBa in Eiiminnl law, -ms J, W C Turner 
"Mini Rea and ilrSorj*)* ” (luas). S C. [„ J. C]; oatne. "'Iljj. Mental 
ElcIliEnt LC nriuif- B1 CntrtluDn TLaw ", i„ the .4/nderit dparoaH* fo Cn’miruil 
LffiVi ]!k5+ 
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Thtf uUeiior uitontbn of one Avrongfijl act may be the com- 
ini^on of another. 1 may make a die with intent to coin bad 
money; 1 may coin bad money with intent to utter it; I may 
nttcr it with intent to defraud. Each ol theee acta ie or may¬ 
be a distinct crimmal ofTenee, and the intention of any’ one of 
tliein is immediate with respect to that act itself, but iikorior 
arith respetrt to all that go before rt in the series. 

A ppTsoii'i nlt^rior intent may ba Domplox instead of Biinjjle; he 
ciiuy Bd; train two or more canemrreTit instead of from on^ 

DtiJy* Me niAj iIlKtit^te b prnsecutiph^ pattJj from a desirt to 5^ 
jUfitlce duM, bqt partly alao Iitaxa Lll-will towards the defendant- lie 
may pay cae of his creditors prcforontially an the eve of bankruptcy, 
partly from a desire to benefit him at the eKiiense oi the othens, and 
partly from a desire to gain some advantage for himself. Knn' the 
law, IIS wo ahall m later^ eonietimea makes liability for an aol depend 
upon the niotivo with which it h done. The Bankruptoy Art, for 
exampIoT regards on fraudulent any pejmeut made by a debtor iaunedi- 
atety before his bankruptcTj with Latent to pjrefuF one of his creditors 
to the others. In all saoh CBS08 Lho presence of miAed or concurrent 
motkes raises a difficulty of interpretation. The phrese *" with intmit 
to*", or its ecjuiralents, may mean any one of at least fcnir diferenT 
thin^:—(1) That the inleat referred to must be the sole or exclusive 
Intent; (2) that it is sufficient if it is one of several roncurrent 
intents; (3) that it most be the' chief or domLnant intent, any others 
being suhardlnate or mcidoatal; (4) iJiut it m-ast be a delemiining 
intent, that is to say, An intent in the absenco uf which the act ivould 
not hnTa been done, the re^meining purposes being insufficient motives 
by themselves. It is a qnoGLion nf construrtfoii which of tho&e 
ilieanitige k the true one In the particuinr case (i). 


§ 133 . 

Clotiiflly eonpected with the law and thppry of intentional 
wrongdoing is tlie legal use of the word mnlJcn. In a narroA^' 
and popular B^nse this term menn& tlkwill, spite, or muleyDletiee; 
but its Ingnl significiitiGn much widizr. Malice T^ieanH in hiw 
W'roPgfuJ intention or recklesenesa (k). Any act flano with one 
of those m&ntal olements in the language of the law+ malioious, 
and this legal usage bos etymology Ln its fuTPur. The Latin 


(1) For a diMruASiou of tbi? maltrt, icd Ex p. fJdf Ch. D. flUo, at 

704,, prr BowelO, L.T.; iIao Ez p. Tcfliidr {ISSC), 19 Q. B. B. 20^1 Hand 

W^iorn JJcmj Tirerd Co. V. V'rifch, A. 4^5» at 445, per ViacQunt 

BkOlOD, L.C!.„ and at 473^ per Lori WrighL 

ffc) Sea J. LS. J. Edw'arrl^i, in OJrnccr ^ 16551, Ch. 1: 

WilliamA, Crimznai Lcirr Tbtr Gtnttai FiirC^ § 
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iTiafifin (J) means bfulness, phjBiCft] vr moral—wickedo^^ss in dis- 
poaitioa or In iinniluct—not apcfcificnlly or eioluEivelv lU- will ur 
malevoleuce; hcoc^ tile mtJIea of Engliish laiiv, inoludJag all fcmis 
L>f evil purjiuac, desi^, intent or motive. 

We haTo Roeu, boiveTor, that jutent is of two kinds, being 
either immediuto or ulterior, the ulterior intent being coinmoiil,? 
distinguished os the motive. The term msliee is applied in Inw 
to both these forms of intent, and the result is a somewhat 
puzsling amhiguitv nhith requireB varefuL notloa. When we say 
that au act is done malioiouslT, we mean ono of two rliEtinot 
things. We tnenn cither that it is done inteutionaily (or alter¬ 
natively rectlessly). or that it is ftoue with some viTongful motive. 
In the phcusea m alicifaiJi homicide Emd TnaliciDus injury to 
property, maJiclouB is merely a collective term for intentioii ami 
recklessneBB, I bum down a bouse maiieiously if I burn it on 
purpose, or realising the possibility I Lot what T do will set it on 
fire. There is here no raferetice to any ulterior purpose or motive. 
But, on the other hand, maliciouB prosecution does not mean anv 
intentional prosecution; it means, more narrowly, a prosecution 
inspired by some motive of which the Jaw disapproves. A prose¬ 
cution is mBlioious, for example, if its ulterior Intent in the 
extortion of money from the accused. So, also, with the malice 
which is needed to make a man liable for defamatiDn on a 
privileged cjceasion; I do not utter defamatory shtlementH 
maliciously Biinply bEcausa 1 utter thom inteutionnlly (m), 

Aithaugh the word majifirj i* art unkhawu to the Rrtdan lawyers, 
the usual and ttshnical name for wrongful intent is tioiuj, or mom 
specLfiaaUy Joins JJoJu* and ri/ipfi are tJio two forniB of tntju 

rtd . In a narrower hubc, however, JoJtjj ineludea merely that par- 
licalur variety of wrongful intent which we term fraud—that is to 
aay, the intent ta deceive (n). l-'ram this limited wime it was 
extended to eover all forma of wilful wrongdoing. The Ejigljgh tetm 
fraud has never received an e<iually wido tfStension. It reicniMes 
ilaluM, however, in having n donbla use. In its narrower eanee it means 


Sac lor axjLmph 1), I. 3- 1 pr. 

Jm) It b te melice in one 001j of Ihne twfl uaes that the ^atj.known 
ilaflmHOn piTcn in iSromnj* v, fywier flflaiii, 4 B»rU. A C. 247. is annlinhle' 
-ilalicc in eotnmon accartatiob means iU.wlit againat a person: cil in its 
legal ecobb It monni a wi'engful aot done intflntiflDEUv, wilhoot jtiil canee or 
excuBC . Baa, to tile lamr oJIeyt, Jfojjlal Strs matin'Co. v AfoGri-nr Cm 

[1808] A. c. at p. 04. ptr Urd Walwn. 

(n) D. 4, 3. 1. 3. 
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dstelt, m wfl have iml said, and ii ctiicimonly opposed tq force. In a 
wiJor lonw it indndist nU forms of didion^^ty; that is to sat, all 
conduct inapired by a desiic to derive profit f roan tbs in jury 
of Gtlien, In thii aenao fmud U commonly opposed to lUAlice id its 
popular Eflow-r I act fraudulenliy whfu tUo tnotivo of iQj wrongdoing 
ia to diLTiFo aoine material gain for my»^Lt^ wlietlior by way of doaep^ 
tson, loTOar otherwiio. But I act mAlicioiuly when my motive la 
tho pleasure of doiojg harm to anoLtiETK Twther thas the anplfitiioii of 
wav advantage for myself. To itcnl property la frandiilcnt; to 
damage or defftroy it is malicLoua. 


S 139. Eelenance and Irrdev&nca of Motives 

VVa haTe already &een in what way and to what extent a 
mao^Ei immediate intent is material in a gtieBticn of EabiUty, 
Aa a geoeml rule no act ta a auBieient baala of respoindbility 
imjesg it is done either TiiHully or negligently. Intention iind 
uegligenee are the two ELltematiTe conditionB of penal liability. 

We have now to eom^ider the reievnnee or materhillty^ not of 
the immedlaie, hut of the ulterior intent. To what eartent does 
the law t^e into account the motives of a wrongdoer? To what 
extent will it inquire, not merely what the defendant has done, 
but why ho has done it? To what extent is malice^ in tho sense 
of improper motive^ an element in legal wrongdoing? 

Tn answer to thia question we may any generally (eubjeot, 
however, to very important quailjicatSons) that in l^w n mon^s 
motives are irrelevant. As a general rule no act otherwise law¬ 
ful becomes unlawful because done with a bad motive: und con- 
verso]y no act otherwise unlawful is excused or justified because 
of the motives of the doer, however good. Tile law wUl judge 
a man by what he dees, not by the reasons lor which he does it. 

It ii certHinly Hayn Lard tlcrBciiGll (n), ** a ^^ernl rule of 
eur law Lhat an act pHuia /un> lawful ia not uuk^^fiii and action- 
able on acf!oiiiat of th« motivcfl which dictated iL." So it hjia injen 
laid (p) I '* Kq lue of property which would bo logal ii doe te 4 
pmpsr motive can becdinE^ illei^l becauBe it is ptemptod by a motiva 
which it iinpmpor or ovou iccfilioiom.''^ ^^hfach mcra harm than 
good says Loid Macnaghton (r/)* " wuidd be dunfi' by oncouragiTig 
ur permitting inquiriet into mDtivi;^ wbco Lba iaicDudiatB aert alleged 
to bate ftauBed tbu losa for which nodrou la sougbt ii in ilBeU iimoosot 


(n) Ai^fn V. Flood, A. C. ot p. 1123. 

Cp) CQtpQtaiifnt 0 / BffirS/ord v. JPlcfeicr, A. C. at p. £00. 

.lllra T, FlDod, [105^&] A. 0. 92^ at p. 1&3. 


■J. 
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M hcuIltaI in dtbmcter ani] one wliieli anybody may do or We 
nndoiic Tithoot teaif of logo] eaiUHjiienn.'a. Such an inquisition wnqid 
I think he intolerable." 

An illustrntiou of thig IrreJeTnnce of motives is tlie right of & 
landon'ner to do harm to adjoiiiing proprietora in eertuin dofined 
ways by acta done on Lis own Ijind, He mny intercept the 
sooeas of light to his neiglibour’s windows, or witliiraw by means 
of excavation the a up port w'hiuh his land nfiords to bis neigh 
hour's bouse, or drain Qiray the water which would otherwise 
supply hi* neighbour's well. Bis right to do all these thing, 
depends in no way on the motive with which he does them. The 
law cares nothing whether his acts are inspired by an honest 
desire to improve his own property, or by a malevolent impulse 
to damage that of others- He may do as he pleases with his 
own (r). 


I 140. Other Exceptions to the Irreievanoe of Motlrea 
Cruninal attempts conatitnto the Brat of the exceptions to 
the rule that a person's ulterior intonl or motive is irrelevant in 
biw. Every attempt is an act done with intent to ooniiiut the 
offence ^ attempted. The existencs of this ulterior intent or 
motive is of the cflssuce of an attonipti A second exception 
comprises eU those cases in which a particular intent forms part 
of the definitloD of a criminal ofienco. Burglary, for example, 
consists in breaking and entering a dw elling.house by night with 
intent to commit a fiJoiiy therein, So forgery consists in making 
a false document wi!h intent to dafrsud. In ail such instances 
the ulterior hilent is the source, in whole or in part, of the 
mischievouB tendency of the act, and is themforc material in 
laWs 

In civil ns opposed te r.rinjma| liabnity the ulterior mtent is 


(r) The Botnsa law u tc the right] of adjoialbg praprietsTit was differaat 

Hsirri deae a«mo socffliii, ttvat u it> m. with ■ mslidoai inottva. woa tiil 
qaeally actioashle. H Si). S. 1. 13, Tbt Orrman Civil Carfe. 
providM qoilq genertHy that tbe exorrise af e Hght ii DnlawFul wherita o^l» 

^nve IS to bsmi tiuaber perian. anil a liicilsr ruts hai bam wamenisei in 
Franco 10 BOtnC cKtoDt. Bee GntterJilfla. " Aknu. <■ fT«nSr 
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verT aeldom retevant. In RlmoBli all case^ the looks to the 
act ulone, and makes no inquiries into the mollyes Irom wliinh 
it proeiaeJs. Tlicr^ artp howeveTt eeriain exceptions even in the 
civil Inw, There are cases where it m thought expediebt in the 
public interest to eLIow eertain specified kinds of harm to be done 
to individunisp so long ns they are done for some good and 
sufficient resBon; but the ground of ibis privilege fails sway so 
soon os it is abused for bad ends. In such cases^ therefore, 
malice is an essential demciit in the cause of action. Examples 
of wrongs of this class are defamation (in cases of privilegej and 
malicious pruBecutioUn In these instances the plaintifi must 
prove moijee, because in all of them the defendant's act is one 
which falls under the head of del'llnum ainc injuria so long, but 
60 long only, as it ia done wilb good Intent. 

i Itl. Jbs necessitatis 

We ahall coueiude our examination of the theory of wilful 
wTongdoing by considering a special case in which motive oporatca 
as a gTOund □£ excuse. Tliis is the case of the jua 
So far as the abstract theory of responsibility is concemed, an 
act which is nceessarr is not wrongful, eveh though done with 
full and deliberate intention. It is a familiar proverb that naeessitj 
know'S no law: Nccf}»ntas no a haicl Ufjem, 

It may be said that in one use of language uotbing h necessary 
to be donep for there is always a choree—even though one of the 
possible lines of conduct will result in the death of the actor and 
pt^rhaps of many other people 09 welL A situation of so-called 
uecesdty is, in anolysiGp one in which there m a competition of 
values—□□ the one banll^ the value of obedience to thp general 
principles of law, and, on the other hand, some value regarded 
as possessing a liigber claim in tba particular cincuTiietences. 
EIer 8 , the law itself permits a departure from its own general 
rules- For example^ it would be lawful in an emergency to imperil 
one or two byes in order to save a. score of livas. 

Another factor operaldn^^ to ridmlt the dtdt^nce of ncccsdty is 
that It commonly mvolvau the prcsauce of Bomo motive of such 
nxceediog strenglh as to overeoina any fear that can he inspired 
by the threiit of legal pennUies. The /us k tlie right 

of a marl to do that from which be cannot be dissuaded by any 
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terror of leoal punisJirDeDt. A^ljifire llirent^ are ii&ce&sarilj 
iiieSBctivo^ should not he madCr (U^d their fuihlmont ia the 

lofliction of needless and uDcompeuBfated evil. 

The eonmion iHuiftration of thi^ right of ueceEBity where 
piiniahmeut would be uieffeotive ia the case of two drowning 
meti elinging to a plonk that will not support more th tin one 
of them. Jt may he thfi moral duty of him who has no 

one dependent on him lo sacrifice timself for the other who 
)s a husband or a lather; it tnajr be the moral duty of the old 
to give way to the young. Bui it is idle for the lew to laj 
doira any other rule aave this, that it is the right of the Btronger 
to use his strenglti for hie own preservation. Another familinr 
case of nece-saity is that in which shipwrecked Bsilors lire driven 
to cbooee between death by starvation on the one aide and 
murder and cannibalism on tho other, A third cuho Is that of 
crime committed under the presauro of illegal threats of death 
or grievoua bodily harm, '* If ”, says Hobbes (/). " a man by 
the tereor of present death be o oin pelied to do b fact against 
the law, be is totally excused; because no law can oblige a man 
to abandon hia own preserratlon." 

It is to be noticed tliat the test of necessity in ihese cases is 
not the powerlessnese of any possible, but that of any rca.<iomihIt‘ 
punishment. It is enough 11 (he lawless motiTes to an act will 
necessarily countervail the fear of any penalty w'hich it is just mid 
expedient that the law should Ihrcatan, If buining alive were a 
fit and proper punishniant for petty theft, the fear of it would 
probably prevent a starving wretch from stealing a crust of bread: 
and the jit* neee*sitati» would have no place. But we cannot 
place the rights of property at so high a level, Thefo are celscs 
tliereforCi in which the motives to crime cannot be controlled hv* 
any reasonable punishment, Tn such cases the pluloaophy of 
utilitananism dcmnuils thot no punishmeot be administered, 
from which it follows thst iherB Is no suflicienl basis of Iccml 
liabiJi^, ° 

It may be subociitted thut where necessity involves a choice 
of some value higher than the value of ohedienoe to the letter of 
the law, it is always a It^td dofi-nce. Where, hnwevi-r, the issue 
is merely one of the futility of punishment, evidcotinl ilidiculttes 


t/i LcmlAan, ch. 8T: Esg, lVpr)», UL 1188, 
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prevent anj but the most limited scope being ponuJtted to the jnn 
neccMitati^. In how few cases esn we say with any approach 
to certftijity that the posaibLlity of jbc] F-conljrol is really absent, 
that there is no true choke between good and evilj and that the 
deed is one for which the doer is rightly lrri>sppnBible. In this 
condJct between the rtquinemenLs of theory imd the difficultie!^ 
of pmirtice the law hn s resorted to compfOii]ji>e. WhDc nj some 
ioiv instances necesaity is admitted as a ground of excuse^ as 
for example in treason Ig), it is in most coses regarded ats 
relevant to the meosure rather Ihan to the existence of liability. 
It Is ackuD'^dedged ns a reason for the reduction of the peoalty, 
even to a nominal amount:, hut not for its total remission. 
Homicide in the blind fury of irresistible passion is not innocent, 
but neither is it murder; it ig reduced to the lower level of man 
slaughter. Ship^^Tecked sailors who kill and eat their comrades 
to save their own lives are in Inw guilty of murder iiself; but 
the clemency of tha Crown will commute the capital sentence 
to a ehorl berm of impriscTirnent (h)* 


% 142. Nc|lLgencet AdTertcnt and Inadvertent 

We have eonsldercd tljo hrst of the three elasscfl into which 
injuries are diTisible, namely those which are intentional or 
wilfal, and we have now to deal with the second, namely wrongs 
of uegligcnee (j)_ 

Neghgetice is culpable carelessnesss. '* It la", says 
Willea, J. (fe), "the absence of such care as it wm the duty 
of I he defendant to uge/ ' What then is meant by onrclessiiiiiss ? 
It is clear, in the first place, that it excludes wrongful iotenbion. 
I'hese arc two coiliraeted and mutually^ inconsistent mental 
Solitudes of a person towards his acts and their consequences. 
No result which is duo to carelessness can have been also 

(Sr) Jf. V. Al'-OrenLUiier 117465, Foitiir 13: Ifl Tr, 3U] 

IftJ H, V. Dud^iTf^ H Q.* D* Ur 'JThe law ne ta ivaipulifikTp. bj'i^ 

nftceBeity ii dJacciE^d bj WilSjilJuJ Id (l^b 6 Current rrobLnma, SIC 

mm\ in Cnmin^J Lai£: fk* Grniirar /'art, els^. 17 , 18 . 

it) Iq Ilnjiiia Uw Degljg^DH Lt Egnified bj lie termfl oiJ'pfl aud ncalivesnOa, 
AS cOutraEM wLih Mui or WEBngful intendon Cara, nr tia sbEEDta at 
^rrrtia, lb Ttio Hbh ol tka word di 1 igEn{!s in rbil Baqce Li ab«j 1 #tB 

ID tooilEnk Hngllph, though it it itiJl reUtiDEd lu an archtiflm af Segal dlatLon. 
Iti ardiDary daUgODCa it oppoeed to IdJenfrEB^ qot Lo CftfElRaanEEt, 

i'4r> Grih T. Cr^nefifiJ! /ron Sertm Cotliery Co. nB6€U !■- R. 1 C. F* nt p. 612. 
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inteDded. Notliing which was mt^Dded can have been due to 

(I), 

It is to be observed, Ln the second place, (JiaL carelE^suasB 
or iie®i|geti'ce dae^ not, uecessarily CDusist in though tlcssnesB or 
inadvertence. TUig 15 doubtiees the Qommoucai form of it, but 
it i& not the only form. If 1 do hartUp not bocAUSe I intended 
itj^ but because I was thoughtless and did not fl<lceTt to the 
dangerous nature of my oct^ or foolishly believed that there wnt 
no danger, 1 am certoiiily guilty of negligence. But there 
auothef lonn of neglige nee* in which Lhere is no thoughtlofisneas 
or inadvertence whatever. If I drive furiously down a crowded 
street, I may he fully coiiaEious of tho eejious lish to whicb I 
expose otl]0r persoijiir 1 may not mteiiil to injure any of them, 
but I knowingly and intentinnally expose them to the danger. 
Yet if ct fatal accident happens, I am hable± at the most, not for 
wilful, but for negligent bomioide. ^'hen T conacioualy expofi^ 
another to the risk of ^TOngfnl harm, but without anv wish to 
harm him, and barm actually ensues, it Lb mflicUd not wiUidly, 
flince it was not desired^ nor hiadvert-ently, sinee it was foreseen 
as possible or even probable, but fievertbcless negligantJy (m). 

It foliow-fi that negligence is of two kinds, according as it Is 
or is not accompanied by inadvertence. .Advertent neghgence ifl 
commonly termeil ^vilful negUgence or reuklessness. Inadvertent 
negligence may be dlstingiiiBhed os simple. In the former tha 
harm done Lb fores sen pls possible or probable, but it is not willed 
In the latter it tp neither foreseen nor willed. The physiciuiJ 
who treats a patient improperiy through ignorance or forgetful¬ 
ness is guilty of simple or uiadverteat negligence; but if be does 


aJI S31 Ch. D. r^. p. - Fraud iioport. 

^ u; n. pUIj riafij 

Thers tre in lEalitj three fom, of feull; namefy. fi) ia *Lch tUe 

inletiflpd; (G) tbcl in iLrt 

»r* not IntEDfled but urn forewn, anj ahoutd hiTe bo-u UToided- nnil dll th^ 
l» wIiimIj thj am neilbcT iaraetn imr intanded, bnt oS^bl lo hn™h«o oms^? 
and ^eoidad. In ths pmaent work [1) it called intenti^, (Si i, called edr^tent 
iiDJfligenm for metieaancBBf. and \Si j, called inadTcrtctU ocslijr^ Thl 

to r (3) aSaae. Thn objecU^S \a the iDf]!ge»etioD i.n thut Jt rani oDunfer to 

”E^hiM“a ihnngli hy no mean. Wty,, da.eed 
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the fiame in order to 6oTe himsiilf trouble, or by way of a 
^icntific expcfimeiit, witli full r^ccgrutlon of tli& dnng-crB ho 
incurred, liis negligence is advertent or vriiM (rt). Tlic practical 
imporLance of tlie dietinctJon ia tbat^ already seen+ reckless- 
UBsa Is frequently for legal purposes claEsed with Jnteution. 


§ 143 « Tbe Duty of Care 

Carelessness ia not culpable, or a ground of legal liability, 
save in tliose cases In wh.ich the law has unposed a duty of 
csrefulpcss. In all other cases oonipleta indiffereiice as to tbe 
mteresta of otherB is allowable. No general principle can be laid 
down, boweTer, with regard to the a3eistenee of this duty, for 
this is a mutter pertaining to tbe details of the cooerete" legal 
By stem, and not to abstract theory, Carelesenasa is la^s-ful or 
iinlawful, ns the law sees fit to provide- In the criminul law 
liohility for negligence in quite exceptional. Speaking generally, 
triinea are wilful wrongsr Ibe □Itcmative lorm of rnros rena being 
deemed an insufficient ground lor the rigour of criminal juEtice- 
This, hdwev^er, is not invariably the case, negUgenl homicide^ 
for example, being a crimimj o^ence. In tbe civil law, on the 
other hand, no such dUtlncLion Is commonly dra^vn betw^een the 
tw'O forms of rca. Tn generid we may say that w^henever 

an act W'ould ho a eivU wrong if done mtentionallyp it is also a 
civil wrong if done negligently. When there is a legal duty not 
to do a thing on purpose, there Is commonly a legal duty to take 
care not to do it accidentally. To this rule, however, there ore 
certain exceptions—instances in which wrongful intent, or at least 
recklessness, is the necessary basis even of civil liability. In 
these cases a person is civilly responsible for doing barm wdiluUy^ 
bufc Lb not bound to take any care not to do it. He muBl not. 
for example, deceive another by any wOiul or recklesa falsehood, 
but unless there is some special grouud of obligation in the case, 
be is not answ'crablo for false Btaiements which he honestly 
believes to be triie^ howavflr negligent he may tie In making 
them {o). 


fnS The diltinctuiD bctwMfi Lh™ two lenai of negUcecev u well rxblftitieH 

by AfisrkeU Sirafri^hlt sect. S3 fS). 

(d) CurtrfZyr V. Crnny, Chmtmfl* J Co., 2 X. B. (C. AX Sirai- 

larJy an iirbtlra.lcFf ii liable fnr fmnrl, hut iwt If^r or Want of iktil. 

r.Nor#Lr Siilphar cnii (Topper Co, t. Lh/Iuj L. R. 6 0. P. 1, For ■ 
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^ 144. Ths Staadanf of Can 

Cjarelessnesa may exist in any degree, and in tluB respoct il 
diSers from the otHar (otrn of nitttt rea. Intention citlier exlatii 
or it does not; there can be no queatioa of the degreo in which 
it is present. Tbs degree of cnrelesaijess rariaa directly with 
the risk to which other paroonE are exposetl by the net in 
Question, TTej ia csrelstiB, who, wilhcut intending ctU, ncverlfie- 
less eiposea otheca to tile dnnger of it, and the greater the 
danger the greater the carelessncsa. The risk depends, in its 
turn, on two things; first, the magnitude of the threatened evil, 
and second, tbe probability of it. The greater the eril is, and 
the nearer it is, the greater is the indlEerience or carelessness of 
him who creates the danger. 

Inasmuch, tharefore, as carelessnesa varies in degree, it is 
tieoessarj' to know what degree of it is reQuirite to constitiite 
culpable negligence, ^'bat measure of cure does the low demand ’} 
IS^hiit amount of anxious consideration for the interests of 
others is a legal duty, and within what limits is indiflerence 
lawful? 

We have first to notice a possible standard of care which 
the law might have adopted hut has not. It docs not demand 
the highest degree of care of ^hich human nature is capable. 

I am not liable for harm ignorantly done by me, merely because 
by some donceivnble exercise of pnidanliul foresight I might 
have anticipated the event and so avoided It, Kor am I liable 
fieinuse, knowing the possibility of harm, I faU to take every 
possible precaution against it. The law demands not that which 
is possible, but that which is rcaaoLabie in view of the mngnitude 
of the risk. Were men to act on any other principle than this, 
excess of caution would paralyse the hosinesa of the world. The 
law. therefore, allows every man to expose his felbwB to a certain 
meaEure of risk, and lo do so even with full knowledge. If an 
explosion occurs in my powder mill, 1 cm not necessarily liable 
to those injured inside tlie mill even though I established and 
carried on the industry with full knowledge of its dnogerous 
uharacler. This is a degree of indiaqrejicB to the safety of other 


fiirllMff dtAciUisiiiD at tbe dqtj Mnrpn* fn llftmftn nn.TI l t 

huefciiind. “ The. Uutr Ic Take Ce« ” ?i t ^ """ 

jiiid MflXair, Itai^n Lam and fJomiunn Luir g Buclditful 

iq\ Hr (id V. [L&4T] A. C, 1d6. 
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nico s lives umi property wbieh thp lnw d^ems permissible 
bt^CftPEp not exce&sive, JjiEksmuch u& the carry Lug of fireorma ood 
the driving of automobllesi are known bo be the occasions of 
frequent harm, extreme oare and the moat aerupulous aniiety aa 
to the interests of others would prompt a man to abstain from 
those dangetOLiB forma of activity. Yet it is expedient in the 
publio IntemBt that those aetiTitie& should go on* and therefore 
titat men abauld be exposed to I he inoidental lishs of them. Con¬ 
sequently the Law does not Insist on any standard of care which 
would include them within the limits of culpable negligence. It 
is for the la^v to draw the line aa beet it can^ so that while pro^ 
iiibitmg unreasonable carelessness, it does not at the same ^^iTn* 
demand unreasonable core. 

On the olher bond it is not su^ciont that 1 have acted in 
good faith to the best of my judgment and belief^ and have 
ui;ed as tnueh cane as I myself believed Co he required o! me in 
the cireumsiancem of the case. The question in over^r cose la 
not whether I honeatlv thought my conduct sufficiently earcful, 
but whether in fact it attained the slondard of due care Eatab- 
[jshed by law. 

What standard then does the law actually adopt? It 
demauds the amount of core which is reasonable in the circum 
Stances of the ptirticular case (r). This obligation to use reason 
able earo is very commonly expressed by reference to the coiiducl 
of s reasonable man or of an ordinanlj prudent man 
meaning thereby a reasonably prudonL man. " Negligenee it 
1 1 113 been said, (s), "'ib the omit ting to do someth ing that a 
ruasotinble man would do, or the dolug something which a reason 
able man would not do/' 'We ought *', it has been said (0. 

to adhere to the rule which requires m all cases a regard to 
caution such as a man of ordinary prudence would observe, * 

The care taken by a prudent mim has always been the rule laid 
doTi^Ti-" The reference to the ordinary man " does not meun 
that it is in all cases a defence to show that the defendant 
behaved as the average man would have behaved, for there are 
instancoE where the court has oemeidered that oven the usual 


ir) Ford T, h, d S. fT. Rp. (isea), t F, k F. 73C. 

(j) RfjjfA V, Bii-mingAdTn WaUr iFa*r,b Cfl. riBsS), SB L. J. Kx. SI 313. 
10 Ffltjjhati If. lisarv. fl Siag. ^1. C. p. 47S, 
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Btandard qf conduct folb short of the " raasooabla " mini, 
mum (u). " Reasonable " in stort, aceme to refer not to the 

ttverago standard, but to the standard that tlie jury or judge 
think ought to have been observed in the particular cnae. 

In determining the etaniiard to be required, there are two 
chief matters for consideration. The first ia the magnitude of 
the risk to which other persons are exposed, while the second 
is the importutice of the object to be attained by the dangerous 
form of activity. Tile reasonableuesa of any conduct will depend 
upon the proportion between these two olamems. To expose 
others to danger for a disproportionate object is unreasonable, 
whereas on equal risk for a better causa may lawfully be run 
without ttegbgence. liy driving trains at the rate of fifty miles 
an hour, railway companies have caused many fatal aucidenta 
which could quite easily have been avoided hy reducing the 
speed to ten miles, but this additional safety would be attained 
at too great a cost of pubito convenience, and therefoia in 
neglecting this precaution the companies do not faR below tbe 
standard of reasonable core and are not guiiiy of negligence (a). 

in conclusion, a word may be said upon the maxim ImpeTiiia, 
eulpoB odnumeraiHr (b). It ia a settled principle of law that 
wont of akill or of profeasional competence amounts to negligcnce. 
He who will exercise any trade or profession must bring lo the 
exereise of it such a measure of skill ntid knowledge as wiTl suffice 
for reneonable efficiency, and he who iias less than (bla practises 
at bis own risk. At hrst sight this maxim may seem to require 
a degrae of care far in excoee qf what ia reaaooabtv to be 
expected of tile ordinary person, but further consideration will 
show that this is not so. The ignprunt phvaieifln who killa 
patient, or the imskLIIad blacksmith wiio lomes the horae shod 
by him, is Icgaily responsible, not because he is ignorant or 
unaklifui—for skill and kiituvlcdge may he beyond his reach— 
but because, being unskilful or ignorant, he ventures to under¬ 
take a business which calls for qualities which ho dwa not pos&iSB. 
No man la bound Ln law to be a good surgeon or a capabhT 
attorney I but all men are bound not to act as Burgeens or 
attorneys until and unluas they are good and capable as such. 


ft^li ^isilinnnd, Torfff [Uth PrL), 

Fiird T, L. d S. W. [1362), q'f & V 7M 
(ill 4 , a. 7. 
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s 1^5. Degrcres of MegJfgence 

We have said that Eii^liah law recogiiises only one standELrdi 
of cora and tbErelona only one degree oE negJtgenue. Wlienevtr 
a person is under a duty to take any care at aH^ he is bound to 
take that amount of it which is deemetl reasonable under the 
^irc umatunees; and the absence of tbls care is culpable negjigence- 
Aitbough this Ls probably n correcfc statcmeui of Ivn^^ lrsh lawt 
attempts have been made to establish two or oven three djirtinct 
Etondards of care and degrees of negligence. Some anthoniiea. 
for example, disiinguLsb between grosa negligence (culpa fa fa? 
and slight negligence (cuEpa holding that a jjetBOn is some^ 

times liable for the former only, and at other times even for 
the latter. In some eases wo tind oven a threefold dlstinotlon 
rfiuintainod,, negligence being either gross, nrdinary% or slight (c). 
These distmedons are baaed partly upon Eoman law, and partly 
upon a nua unde tiEjtending of it, and notwilbat unding some judicial 
dJetu to tho contrary we may say with pome eonfidencE that no 
such doctrine is known to I he law of England (d). The diat mo¬ 
tions so drawn are hopelessly Indeterminate and impmoticable- 
Oq what principle arc we to draw the line between groes 
riegligencc and alighl? Even were it poaaible to establlah two 
or more eUmdards, there seams no reason of justice or expediency 
Tor doing bo. The singte standard of Engllgh law Is auEcient 
for all cases. Why should any man bo required to show more 
care than ia reasonable under the GircumEtancc&, or excused If 
he ahows less? 


(r) E«a, taz exiunpk, SmisJi'E U^dirtg ed-} 1 190 (Nofett la 

(rfj ^ ifintofl T, Difrbm (1843), 3 t?, B. kt p. Ml, ptr BeonUD, CJ.; " It 
may wull be doubted fc-htthcr betft-wojrMa naglig^uci End a^cJKcoM mettiJr 
(Uiy intelli|pli|ir diatlnction EaiBta W if ion ¥, Ifrdl (1843^ M- i W. ni 
p. 113, ptfr Uolfe, B,: “I sLid I could see na differciicB beLwcen Miriigeiicse Lod 
groiifi tieEligePM, ttiAl it waa |he fitcciB thing wjtb tba xdditipn of a Ettapemlive 
Cpuhct ■ . Grifi t. General Screw C^Siee]^ Cv. (ISfid'lip I*. E. 1 t!7 P. nt 
p. 61^2, pr/ Willci, J. f " Ko informition hae been ^Ivon ob a* ta the meiiOiiiir 
to be fltLadied to groea negUgsnce in tbii cue, nnd 1 quite agree with ihe 
dirtom or Urd Cranworth ia i^iTion ¥. nrtit thbt jfnaaa ls onliubrr 

pDg igenca W][h n Tituperatlvo epiibat, a xiew hnJd b? the Bsebequer Cimttjbor 
LQ Heal T. ScaiA Deeati l^rman ¥, Jtnkini flS^i. 9 Ad. t F 4 . 4l 

[I. UBd, |>fr Z^enmoQ^, C-.J. t '*^1 thouglit niid I fililS tkink b unpMsible for A 
judpe lo lake opn himBeir I* flsy wbctiier EicgligHnce eb etobb or not 
fiolmonil, Torti (lltli e(LJ BU: Pollock, TarU (LStJj cd.) Founda- 

fnaiw of Lpfil LiahHUyi, I, iJS. Bee, boftever, for o full dueviBiOB of the 
matter, And na cSfjrctBJon of the contmiy ojunion, Bevcti nn I, 
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In cdumectioii with thii allEgod di^LinctiDa between grg^a dnil slight 
n^ligence it is tHice^Rry to contnder lIle cekbraled dnctriDe at 
IfliV to Lh$ cITect tbiit the former (flu^pc iaia) Ib oquivjili*nt to a/ncmglnl 
intention (defEij)—a principle which occaGiatiAl erpress!oa nnd 

TOcwmjtioti m EngUab low also. 3r>i{imo cvlpa denriii cjf (e)^ aaid the 
itomana. In its litoirAl interpretaticn^ indewl, thii k untnn;, for we 
l^ve alreadjr hcrsn that the two fornix of m#iu rro are whallv inroji- 
aistent with each otheTi aii4 that no degree of carelessueSB can amount 
lo ijraign or purpose, ^et tbs proposition, though itiaoniratelT 
eipressod, baa a true signiJicatiDD. Although real negUgemu, how- 
ever groBs, cannot amoTUit to Lntnntiouj negligcnco moj 

yiuged oegiigencs which, iJ real, would bo eiceodinglj grosa. U pren 
habljT not negligence at but wrongful purpose. Ita gnKsuesH rabes 
0 preeam|itiaq agaimt its realitj, Fcr wn ba^e siwa that careitesiiiisa 
■« mcaanted by the magmitndE anil immiuencE of the tbi^atencd mis¬ 
chief, the greater sni] more iiominent the misduei, the mow 

that it is iiitiindefl. Gciioine carele&Fiiest is vc^ unusual 
and unlikely iu eitreme eaa«E. Men are often enough indifferent as 
to Tetnote or uiiliiii|i«rtaiit dimgen to which they eapnse otJicra. bat 
serious risks era eornmonlj avoided by care unleas the mischief is 
desired and intended. The picLahility of a result tends to pnjve 
mtEHtion and thetefore to disprove negligence. If a new-born child 
is left to die from want of mudical attention or uurattig, it emy be 
that its death is due to negligence only^ but it is more prohiible that 
tt is due to wTongltil purpose and raaiice aforeUiotight, He who .tritics 
another on ihe head with an iron bar inaji hare meant only tn womid 
or stun, and not to kill him, but the probabilities are the other nay (/). 

In certain cases, as has already been indicated in dealing with tlio 
nature of intention, the prtsnmption of fact that a person intends 
the probable couieqiisnccii of hig nctiona baa hardened into a pre-eump- 
tiou ol law and hecomo irtubutlable. Tn those eases that which is 
negUgonoe in fart is deemed wwngfql mtent in law. It ii constTurtive, 
thongli not actual intent. The law of homicide snppUos ns with an 
illustration. Murder is wilful boraitide, and manalaughtur is negligent 
homicide, but the boundary line as drawn by the law ie not fttUr 
coincident with that which Miste in foci. TJiua, an intent to cauw 
griwoua bodily harm is imputed iis an intent to kill, if death ensuw. 


(s) D. JHI. 16. 226. Bt* also D. 17, 1. 26. pr., D. 47. i. i Q D 11 r 

I. 1.: La^s euljM dtilo c&miMTfatii- , 

I. A ^ ’* “ "••■1 Bowen, 

Li.J.; ■^r th« CAEfl haU been tned witln a tury, Khe iudo* ui 4 ^nl.i k-Jl _ . i 

out to them that grmi negligence might imsJS^t to ertile^Mlf 
.0 gioes as to inwiupetibl. with the idea af beam,” rt ib." eien 
Mglifieiice, in the iliesnce of diihoeesty, dia not of itself amoiiKt r 
LitOWlly read, tb.» implies tbel, tl.ongi gtus. BegUeeTeL 4 

may be rrideaw of it. bHi ibis of coiirse is L™.ihCTrt.J^ ” 

sutent with each other, oUa of them cannot he osideim of the otber. ThL"lrae 
nteaomg H that alleged or aduutted negligenee may be So vtap. .. 
pnuttd frj the udereDce that it is in reality fried fnd art n^^isjanee^Vllt' 
see aim Jfrtlfeteell r, <1883). 21 Ch, D. at p, 7M "ptr T ' 
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rlie jiutlGizaliuD qI ixarLdn^ive pieamuptbiu of Lntoul U twofold, 
lii tho Tint piflOu, B.B alron.dy indii^ated, rftry gross negllgenoE La pnsbatilj 
in truth not iitigligonce at aLl+ bot wrongful porpoee; nnd iu tha «acoiid 
place^ eviin tf it ia tmly negUgBnce, yot by reason of it* grosancia it 
if AA bad AA Ln pcimt o[ moral deaertap and therefore may jiutJy 

be treated and pimiabod as if It wo to tnteiit. The iaw^ acoonijiigly, will 
Bome^timea Bay to a defcjidimt: '*Forbapt, as yoti alloge, you wore 
miirelj Df^gent and bad no aetuai witungfol purpofie; n^TcrtlipI^ 

yon will bo doalt wilh jtiEl as if you hadr and it will bo conclosirely 

prosnmed againBl yon that ajcL wiia wilful. For your dreerti aro 

oo better than 11 yon had m tmth intondod the miacbiof which yon 

bare EO necbfesaJy canacKL MoreDter it is exce^ingly probablep not- 
witbstandiDg your diAdaimer, that you did Indred in Loud itp therefore 
no endeavour will bo made on yotir behnCr to disccnr€>T wliEthor yon 
did or not,^’ 

? 146. The Sabjectl¥e and ObJectlTe Theories of NQ|Ugence 

There nr# two rival theories of the meaning of the term 
imgItgeDOe. According to the ooe^ DegligeDCe is a state of mind- 
according to the otlieTp it is not a stato of mind but merely a 
type of conduct. These oppoaing views may convcniieiitlj he 
diBtinguished as the subjective and objective tbeorics of 
negligence. The one view was adopted by Sir John Salmond. 
the other by Sir Frederick Follock. We shall consider in turn 
the argriments for each vieWp and then attempt a recanciliation 
□ E them. 

(1) The Mubj&Hive theory of ncfjli^ence. Sir John Salmond^s 
view was that a careJeEs person is a person who does not core. 
Although nogUgeuce is not synonymous with thonghtleasness or 
inadvertence* it is novGrtljelesep on Lbia view, eBsentially an 
attitude of iuJijfercacc. Now^ indiflerence is esoeedingly apt to 
produce thnughtleseness or inadvertence; but it Is not the same 
thing, and may exist ¥iithout it, li I am indifferent aa to the 
results of my conduct, I ehall very probably fad to acquire 
adequate foresight and conseiousnesH of them; but 1 may, on 
tb© contraryp mnk© a very accurate estimate of them^ and yet 
rem nia equally indifferEot with reapect to them. 

Negligence, themlorSp on this view, essentially consiste in 
the Tnenffll aiitiude of unduf^ indifferenct mth retprei io one^u 
conduct and iMj cowLtrijuciicfff 

(?) Bir John Sdlmand qucLed MErkfil'e Lt*hpbucb 4^* A^uUdken Sirafrr^ikiU, 
33 anil 33. 
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iLia definition of negligence hue the merit of makiiig clear 
the dislmction between intention and negUgnnee. The wilful 
strong oer deeires the hnniifiil canaequences, and therefore does 
the ftct in order that they may ensue. The negligent wrong, 
doer IB careieBa {if not wholly, yot unduly) whether they ensue 
or not, and therefore does the set notwiihstondinB the risk that 
they nmy ensue. The wdiful w^doer is liable becouso he 
destfeu to do the harm; the negligent wrongdoer ie liable because 
he does not sufficiently desire to avoid It. He who will excuse 
himself on the ground that he meant no evil is still open to the 
rep y rerhaps you did not, but nt ul] sveDts vou might have 
avmded It. li you bad aufBcientiy desired so to do; and you are 
held liable not because you desired the mischief, but because 
you were careless and indifferent whether it ensued or not. 

( 2 ) The objective iheonj of Heg!i<jcncs. The other theory is 
that negligence is not a subjective, but nn objective fact. It is 
no a particular state of minrl or form of the mrai ran at aU, 
but a particular kind of conduct. It is a breach of the dutv of 
tukmg care, and to take care mctuia to take precautions agidnai 
10 results of one's actions, and to refrain from un- 

rc^nab y dangerous kinds of conduct (iij. To drive at night 
without lights IB negligence, becauae to carry lights is a pre¬ 
caution taken by all reasonable and prudent men for the avL- 
ance of accidents. To ^kc care, therefore, ia no more « mental 
attitude or state of mind than to take cold is. This view obtain.^ 
iwwerfuj support from the law of tort, where it is dearly settled 
that neghgence means a faUure U, achieve the objective standard 
of the reo^nable man ff). If the defendant has faded to achieve 
this standard it is no defence for him to show that he w-na 
anxious to avoid doing harm and took tho utmost earn of which 
he was capnbla. The same seems to hold good io criminal law. 

(S) Hcconciliation of the tivo The solution of the 

controversy here suggested is that the term negligence has two 
moanings, and that each theory represents one of these meanings 

(k) Ptollock, Tort# (15ih «!.) aaS: " Necltevncr h Ihr * ,-m 

anil na ono tlsBerihcs dilisEnce ai ■. ststF at mi^-' T, ditiacnce, 

Ihie .haply pl.y, ,p«„ oMhe " dlJ iL., 

ftciin. Sftmiy, which Lb not * .[ ite o t In Lad; hut ariiha^, 

{0 SiijiTu, § 14 ^, 
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*' Negli^encG ” is used to point one or otter of two coDlr^f^ts, 
und its menmlng dopemls upaa tba pariloiiliLr contrast ttat ia 
being made. 

Ae cDDtrftated with intent ion ^ negligence m necessarily 
subjective. Wroagful intention is a state of nnnd, and its ooa- 
traatp negligence^ is so also. Ca&es of apparent negligeDce may, 
upon exanjitiation of the party *s state of ttdnd^ turn out to be 
cases of wrongful intention. A trapdoor may be left unbolted^ 
in order that one'^s enemy may fall through it end so die. Poison 
may be left unlabelled, with intent that soma one may drinlc it 
by mietake. A ship captain may wiLfnlly cast away his ship by 
the neglect of the ordinary rules of good seamanship^ A father 
who neglects to provide medicine for Km aiok child may be guilty 
of wilful murder, rather than of mere riegligenoe. In none of 
these casesj nor indeed in any others ^ can we distingiiiBh 
between intentional and ur^gligetit wrongdoingj save by loo long 
into the rnlnd of the o^endor and observing his aubjective 
attituda towards his act and its consequences. Externally and 
object ively% the two classes of offences are indiEtingutEhablo, 

As contrasted with mevitable occidentp negligence is a 
particular type ol conduct. If wrongful intention ia not in isflue^ 
and the question is simply whether the defendant caused the 
harm without Euiy fault on his part, or by his uniniaatiousi faultp 
the question is Lo be settled by ascertaining w^bether hJs conduct 
coniormed to the slandEud of the rcoBonable man. In this case 
the state of his mind is quitH irrelevant. 


SUMMARY 


The nitn» qI Intottipfc: 

Foresight accEimpaTiied by deflir®. 

Inlentipn dittiiigiii«hed fmm expectati4m, 
tii tended conscquEtic^ fiot always expcclE(L 
Expected consequdfitiBS not always intandisL 
Constructive intention. 


\ U] terlar’— Motive, 

ilalice—wrongful lateutinn. 

Amlniguity of the term " fonlico ** 
i in mediate or remote intantion, 
C-oncturent motlTes, 

The inrvlevauce pf mDUves in Eaw« 
Esoeptiana to this pmclple. 


which 


reJateo either to the 
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Thd jof noowitmtu. 

Ila tlieorj. 

Its HUovamae in 
Tl» nattm at Nc^igEnc«u 

N^Iigtnce and intentiaii oppcited luid Lnc^nsisiimt, 

NegiigEim a&t necstaaiilj i{ii|iiv#rl«iice. 

Neg1i£en£e (recklesmw). 

[Simple or iiLUrdfErt&iit. 

Th .0 doty of cATvEtUnesi t 

The n<^s»i 7 Luij ot liabllitj for 

Wlitn it oiitta in the cri min al and civil law. 

Tliu itnndAni of oaioi 

Not the hi^hEst poBsibk. 

Tlial of the renfionaLily cfttx^foJ man. 

Xeglifionce aivd want of ridlL 
Itegm^ of n^Ugence. 

*'^**'‘ iK«ligeii<w not ncogaised 

Culpa Iat& dolna at. 

Slgnificajifle of lliia proporidan- 
Negligence and eonfiimoliro Intnnt. 

The tbbjectivft and objectiro theories of neElieoDEe 

(1) The nihjective theory. 

(2) The objective theory. 

(3) Tliair reconciliation. 
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CHAPTER 10 
UdUlLlTY {ainiinu€d) 

I 147. The Theory of Strict L[ab[lity 

We now pruceed to coneider tbe third cliiBg of wrongg, pameJy 
thoGe of strict liability (a)^ Tht^&e are the acta for which a. man 
is reapoiiEibile inrespcetiTe of the eil&tonee of either wrongfuJ 
Intend or ncgligEnce, They ate the execptLona to the general 
requirement of fault. It may be thought, Indeed, that in the 
civil aa opposed to the crlmltml law, etrict liability should ba 
the rule rather than the exception. It may he said' ” It is 
clear that in the cffmiudl law liabiliiy should In aU ordinary 
cases be based iipau the cristenca of men4 rea. Iso mn.n should 
be piiniahed criminally unleii^ ha knew that ho was doing wrong, 
or unless, at leasts a reasonable person in his shoes could haTs 
avoided the hnrinfu;| result by taking reasonable care. In 
no other case than these two can purushment be effeotiva, 
and therefore in no othar case Is it juatifiable. Inevitable 
niistoka or accident should bo a Eood defence. Hut why should 
the same principle apply to civil ilubility? If 1 do anothiir 
man barm, why should J not be made to pay for tt? ^Tiat does 
it matter to him wlietber I did it wilfully, or nogligently, or by 
mevitable accident? In either case I have actually done the 
harm, and therefore should he bound to undo it by paying com¬ 
pensation. For the essential aim o( civil pnjccedings is nedrcfla 
for harm sufered by the plamtilTT not punishment for wrong 
done by the defendant; tbereferc the rule of m^ni tea should be 
dcenied inapplicable.'" 

It Is clear, however, that this ia uot the law of England, 
and ib seams equally clear that there is no flufficient reason 
why it should be. in all those judicLal proecedinga which ^al] 
under the bead of penal redress, the determinating purpose oi 
the law is not redresSt but pLimshment- Bedress is in iboec 

fit) Tba cxprefiBion forniErly EiBed wke ■b&olatatiabilitj, bat prnc^ 
eiK^tiuiu ure (a n^-nHcd ab^liite liibfelhy, Sir P^fejr 

WmSald fliij^gested t3i;Et ■ nttat lunn whe aLficE " Ibbililv f Tbe MjLki 
of Absatpte (13!^ 1. 4^ L. Q. R. SrTU Kiui tblE baa &inc£ 

b«a jpdiciKltj ftdqptp^ (NGrthv.euftrH DtiSifiiM London Oauranle*. •I’Ic., Tn, 

[v.m] A- c. IBS* lift* lie. i2Gj. 
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caB«fi the uutrurneat of puiuBhinent. In itaelf it is not 

a suffiownt ground or iusllficatjoa for such prot;eedings at all. 
Unless darhuges are at tha sarna time a deserved penalty indicted 
upon the defeudaut, they are not to be justified as being a 
deserved recoiapense airardcd to the pleintid. For they in np 
wav' undo the wrong or restore the former state of things. The 
wrong is done and cannot be undone. If bv eccident 1 bum 
down another man's bouse, the only reault of enforcing com¬ 
pensation is that the loss hen been transferTed from him to me; 
but it reiimina as great as ever for all that. The mischief done 
has been in no degree abated. If I am not in fault, there is no 
more reason why T should insure other peisona against the haim' 
ful issues of my own activity, than why T should insure them 
against lightning or earthquakes. Unless some definite gain ia 
to be derived by transferring loga from one head to another, 
»uiJd reason, as weD os the law. requires that the loss Bhould 
tie where it falk (b). 


§ 140. The Extent of Strict Liability 
Although the TOquiremeRt of fniiU is general tlimuj^hout ibe 
civil And eriminaJ there fire nnmeroun exeeptian^ to it. 

Ihe coo^iderntions cia wbicli llje&e are bfised nfe vAnous, but the 
most importfiut is tJje difiieuHy of procuring fideguata proof of 
miariLiuii or iie^ligenL-e, In the mnjority of uLstnneefl, indeed, 
justice requirefl thftl this difficulty be hone&tlj faced ^ but m 
cerlain special cnses it is allowfible to circurnveut it bv means 
of El conclusive pteEumption of the prefience of this condition 
of Ibbility^ in tliig way wa phsh oertniiilj punish aome who 
lire inno<.ant| but m the ease of civi] liability this is not a very 
aerieUB matler—sUice men know that in auirk cases they act at 
their peril, and ore content to take tbe risk—whUe in RSPpect 
of criminal liahiHty sueii a presumption is gEnerally resorted to 
ody in ihe eass of comparatively trivial oifencea {<;). When- 
over, there fore ^ the atrbt doctrbia of men^ r^a Vk'ouJd too 


Comirmi Lflie* fmd in 


pc is diiteiiBBeil in HoluiM'i 

PoHock'B Law of TarU (ISth Ed.] M 1L 

W iU M. Jnetfloa, _ AbMiute ProhihUion m AtElDldir DrTciiKH in The 
Vockrit to Cnminai Laijj 262 . rtprinlej fnim fl C. li. J. 83 . 
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eerioLitily mterfere with the adminJstraUon oi justice by reason 
of the eTidentiiU involved in it, the law tends to 

oatablieb a form of Etnct liability. 

V 

In proceeding to conasder the chief instances of this kind of 
liability we find ibat tlie nmtter lalla into three divisions, 
niuDclj—(1) Mistake of Liaw+ (2) Mistfiko of Fact^ and (3) 
Aceddeot. 

§ Mistake of Law 

It is a principle recogniaed not only by our own but by other 
legal systems that ignorance of the law is no for breaking 

it. mfif ia furU nemtnewi excuaot- The rule is also 

expressed in the form of a legal presumption that e^ery one 
knows the law. The presumption is irrebuttable: no diligenca 
of inquiry will flTail against it, and no inevitable iguotanca or 
error will serve for justiheation. Whenever a man ia thus held 
aeeountahle for breaking a Law whJeh he did not know, and 
w^hidi he could not by due care have acq^uired a koowlcdge of, 
the case is one of striat liabdity^ 

The reasons reuderad for ibis somewhat rigorous principle 
are three in number. In the brat placet the law is in legal 
theory dehnite and knowable; it is the duty of every man to 
know that part of it which coucems him; therefore inaocent 
and inevitable ignorance of the law ig impossible. Men are 
eoncluEively presumed to know the law, and are dealt with as 
if they did know It, because m general they can and ought to 
know it. 

In the second place^ even if invincible ignorance of the law 
LB in fact possible, as indeed it is, the evidential difficulties in 
the way of the judieial recognition of such ignorance are inauper' 
able, and for the sake of any benefit doiivabte therefrom it is 
not advisahle to weaken the administration of justice by making 
liability dependent on well-nigh insomtable conditions touching 
knowledge or means of knowledge of the law'. Who can say of 
any man whether ha knaw the law, or whether during the course 
of bis post life he had on opportunity of acquiring a knowledge 
of it by the exercise of due diligence? 

Thirdly and lastly^ the low' is in most instauces derived from 
jtnd in harmony with the rules of natural juBtica. It is a public 
declaration by the state of its intention to nuiintaiu by force 
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those priDciples of right and wrong wLitb liuve already a secure 
place in the raorai conacioufuieBB of men. The common law is 
in. great part nothing more than eoinmoa honesty and common 
Bonse. Therefore nlibough o man may he ignorant that he is 
breaking the law, he kntnvs very well in most cases that he ia 
breaking the rule of right. If not to his knowledge lawless, he 
IS at least dishonest and unjust. He has little ground of com¬ 
plaint, therefore, if the law refuses to recoghiGe hiH ignorance ss 
an eicuae, and deals with him according to hia moral deserts. 
Ho who goes about to harm others when he bolicTea that he can 
do So within the Umits of the law*, may justly he required hv the 
law to know those limits at his peril. This ia not a form of 
Bctiyity that need be encoumged hy any scrupulous insistence 
on the formal conditions of legal responsibility. 

It must be admitted, however, that while each of these 
conaidefolioUB is valid and weighty, they do not constitute an 
altogether sufficient basis for so stringent and severe a rule [dj. 
None of them goes the full length of the rule. That the law is 
knowable throughout by ell whom it concerns is an ideal rather 
than a fact in any system as inddinite and mutable as our own. 
That it is impossible to distinguish invincible from negligent 
igtionmee of the Jaw ia by no means wholly true. It may be 
doubted whether this inquiry is materially mom difficult than 
many which courts of justice undertake without hesitaticn. That 
he who breaks the law of the land disregards at ttie same time 
the principles of justice and honesty is in many instances far 
from the truth. In a comptei legal ij'stem a man nquires 
other guidance than that of common sense and s gootl conscience- 
The fact seems to be that the rule in question, while in general 
sound, does not in its full ejtteut and uncompromising rigidity 
admit of any sufReient justification, Inde^^d, it may Ijq said 
that certain ejseeptions to it aro in course of being developed, 
particularly in respect of the defence of *■ niniiT, of ri"ht ” in 
cnmioal law (f), ® 


*“““■• *“ I i.-: n. a,.,.., 




i 150] 


Llabllttt 


«T 

§ ISO, Mistake oi Faot 

In Tespect of the liifiuenco of ignorance or error upon legal 
liabUlty, we have inheTiied from Homen law a familiar dlBtinetion 
bet ween law and fact. By reaaOn of hia ignorance of the law 
□D man will be exQuaedr but it is commonly eaid that jneviteble 
ignorance of fact is a good defence (/). Tills, however, ia far 
from on accurate statement of Engiiah law. It is much more 
nearly correct to say tliat mistake of feet la an excuse only witbjn 
the sphere of the criminal law, while in the civil Jaw reaponsibiiity 
ia commonly Gtriet in this rcapcct. So fur as civil liahliity la coq- 
cernedi It is a genjerai principle of our law that be iivho Intentionally 
Of semi-mtetitioEiallj (see § 136) interferes with the person, 
property, reputation, or other rightful intereBta of another does 
BO ELt his perilj and i.vill not be heard to allege that be believed 
in good faith and on rcaaonable groimda in the existence of some 
cireumatfknca which justihed his act. If 1 trespiifia upon 
another mon^a Inndp it is no defence to me that 1 believed it on 
good grounds to be my own. If in absolnto innocence and under 
an inavitablB mistiike of fact I meddle with another's gocida, 1 
am liable for all loss incurred by the true owner (;j). If* intend' 
log to arrest A„ 1 arrest B by mistake instead, I am liable bo hlm^ 
notwiLhst&odjng the greater core token by me to ascertain his 
identity. If 1 falsely but Innocently moke a defamatory slnle- 
ment about another, 1 am liable to him, however careful I may 
have been to ascertain the truth. There orCi indeed, eioeptiona 
to this rule of strict civil liability for mistake ol fact, but they 
are not of such number or imporiance as to cast any doubt on 
tko validity of lha general principle 

In the crifniiial law% on the other band, the matter is others 
w'isp, and it la hero that the contrast between mist aka of law 
and mistake of fact Hnds iU true application.. Abaolnte criminal 
reBfponsibility for a mistake of fact ia quite exceptionaL An 


if) Jtrr^KJ^a iut /lifij tfuidem tjpptnfirnfiflm facii ^er^i lynfmiii- 

Eiqni non. noeeT^. D. S9- 5, 9. pr. 

fill HalUns V. Fowler JI874t.k L. B, 7 H. L. 757; Cfnuoiirfaled €o. v. CutHm, 
riE^Ji] 1 Q. H, 435. 

U be DDtedj tbKk, \ha tort of na^li^Dce, an entirely 

innsfcnt ermr tn fneta may make an act which wnnld atharwue he fugEi^^nl 
nO'n-ili-^glL^ent. Thua nn act which wnuJd ho nfl^lignat if it were known thtl 
a ihinl patty wse present and WOnld be imporil!^ maj not he aeghgenl if the 
defi^nifAnt wM innocectlj wilbdut bteack of -anty to come tc knnwk 

agnonni of thji fact. 
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mstnocfi of it is Iho liability of bim who flbducts a gir] uadef 
the legal age of ooossntr Inevitabla miEtakc ss to hfir ago U no 
defence; be must take the iriak (i). 

A weni jn«j Le laid m to tltH birtorjeaJ arigin of this failure of 
Englith law to recognise inevitable mietako as s greand of ekemiitiob 
from civil liability, Ancient modes oE pTMcdure anil proof were not 
adapted for inquiries into mental oonditions. By the practical diffi- 
rnlties of pttM>f early law was driven to attacK eitclusive importance 
to overt acts. The subjective elements of vmngdoing were largelj 
beyond proof or knowledge, and were therefore disreaiardHl n* far as 
possible. It was a rule of our low that intent and knowlediie were 
not matters that could be prevad or put in issue. “It is common 
learning”, said one nl the judges of liing Edward TV, "that the 
intent oE a man will not be tried, for the dovil himself knowelli not 
the intent of a man” {k). The sole quHtion which the courts would 
emtertain was whether the defendant did the act tomplained of- 
^ether he did it ignorantly or with guilty knowledge was entirely 
immaterial. This mie, however, was rEstricted to dvLl liability, ll 
was early recognised that criminfll responribility wag too serious a 
thing to he imjrosed upon an innocent man siinplv for Uie sake of 
avoiding a dllEcull inquiry into his knowledge intentimi. In 
the ease of civil liability, on the other hand, the rule was general. 
The success with which it has mainLalned itself in modern law is due 
in part to its undeniable utility in obviating iifcon vim lent or even 
unpractieahle inquiries, and in part to the influence of the conoepUon 
of redress in minimking the importaneu of fault ns a condition of 
penal lialiilitT. 

I 151. Ac£[dant 

Unlike miatake. inevitable accident is oomtnooly recognised 
by our law aa a ground of exemptlou from liability. It ie Deedful. 
therefore, to distinguish aecuruieiy between these two things, 
for they are near of kin. livery act which is oot done intention¬ 
ally is done cither accidentally or by mistake. It is done 
accidentally when it is unintintional "in respect of its cen- 
stquencea. It is done by mistake, when it is intentional in 
respect of its consequences, but unintcntionjil ih respect of 
Bomo matarlul circumafance. If I drive over a man in 
Ibe dark, because I do not know that Jie is in the road. 1 
injure him accidentally; but if I procure his arrest, because 1 
mistake him for some one who h liable to arrest, 1 injure bum. 
not accidentally, but by mistake. In the fonner case 1 did not 

fit ft. V, Prineti (IB7S>. L, E. £ C. C.’ lot. 

lk» T, B. IT Edw. IV, £, 
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inteDcl the tmrm at ajl« whhe in the Utter case 1 fully Iti tended 
it, but liLUely believed in the existence of a eircnn'jfiLauce which 
would have served to justify it. So if by Ltssuf&eient care I oUow 
rny cattle to escape into iny neighbour's fields their presenee 
therD Ls clue to aecidont^ but if I put them there because T 
ivTongly believe that the held ia mine, their pr^iBence iS due to 
riilstiilfe. In neither case did 1 Intead to wrong my neighbour, 
but hi tiie ooe case iny intention failed as to the conseguenee, 
and in the other as to the eircumstunee. 

Accident, iilse miatokep is eiLher culpable or mevitable. It is 
culpable when due to negligence, bnt inevitable when the avoid- 
Lincc of it would have required a degree of care exceeding the 
standard demanded by the law. Culpable accident is no defence, 
save in those exceptional cases in which wTongful in ten I is the 
exclusive and necessary ground of liability. Inevitable accident 
is commonly a good defence, both In the civil and in the crimmel 
law. 

To this rule, however, there ore^ at leasts in the civil 
important exceptions. These are ca&es in which the law insley 
that a man sball act at his perih and ahall take hia chance of 
aiccidcnts happoning. If he rjoairea to keep wild bcEists (I), 
or io con struct a reaervair of wate r or tn accumuinte upo n 
his land any substance which will do damage to his neighbcurs 
il it escapes (o), he will do oil these things mho pGiicula (though 
□one of them are per «c wrongful), and will answer for ah ensuing 
damage, notwithstanding consummate ear@. So a bo every man 
is strictly responsible for the trespasaes of hb cattle {p). If my 
horse or my ox escapes from my land to that of another man, 
I am answerable for it without any proof of negligence. 

Th& hiiftoTy of the principle of strict liability has been the subject 
af icme coatrovcruy. It lb unlvj^j^ally agrewl that In priinitive law 
IL man waa, in gcHQrah Atricll^ liabla for IlLb awn ihciugh there 

were caB42B wbura tliu lav? cajua quitG ^arly to make ecoic inquiry into 
tha gu^Hticii □[ fauli (f). Tliti dispute haa turned cn ih^ qui-stian 
of liability for tho acts of one's slaves or BcrvaTits, animals, and 
inanimate objects. According to ene vi&w, early law startiKi wiLh 
etrict liability for th^ee acts alEo,^ smd the couhhi of legal d^vEilapnient 


(H f'llbvm ?. dfiuarrvm Co. nSfW), i2S B. E>- Si5&, 
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*as in the din-ction ol & teUiAtion ftf the MrJy tuhs. Accoidioff t* 
tbs other view the oppositf we« tho case: wlj law had in genmil 
no eonceptioii of viceriou Uebility far terveaU ot of linhilitv for 
(hetiGls, end tliE course of It^s] iJevilopmEnt was in tiw direetbn of 
cetaLIislutiir and iLtBogihening such liibLlitjr. Tht fi«t view was ptu- 
poimdE!il iu CenuAHj fey Bmnncr <t) and in the United [ttntcs bj 
Dean Wigmere (e); in EnglAml it was wJopted by Sit John 
Salmond (i) and Sir WiUlani Eoldeworth (u). end reecived the tome- 
wh*t heeicsting adherence of PoUoct and Maitland (a). The wsBond 
view wan eponsored by a minanty school in Gennanj (ft) and in the 
United Stnten by Mr^ Jnsticn Uolmes (c)> The cdjtor of the present 
edition has elsevhciu argued in faTonr of the second view (d). 


f 152. Vicarious BeepoDsihlJUr 

Hitherto we hnvo dealt exclusively tviiii the condUlons of 
liability, and U IB oeedEi] now to consider its inoidenue. Normally 
utid naturally the person who is Uuhlo for n wrong k he who doek 
it. Yet both ancient and modem law ndmit inatanoea of vicarious 
liability in which One man is made answerable for the acts of 
another. Crimmal reeponslbilily, indeed, fa never vicarious at 
the preaont day, except in very speefa] circumstancos and in 
L-ertain of its less seriou.s [omia (e). In mote primitive syalems, 
however, the impulse to extend vicariously the ineideDce of 
linbiliLy receives free scope in a manner altogether alien to 
modem nntlons ot Justice. It Is in barbarous times considered a 
very tmtiiTuI thing to make ever)' man onawerable for those wlio 
arc kin to him. In the Mosaic legislation it is deemed necessarv 
to lay down the express rule that " Tlie fathers slialL not he put 
to death for the children, neither shall the children be put to 
death for the fathers; every man shall be put to death for his 
own sin “ (/), Plato in his Lotp# does not deem it needless to 


(r) BninnBr. ■* Ueber shsiditBlaAi im aJoJeNtseton Slra£r«tite 
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emphat^isB tbo sumo pHiicLpb (gl FurthermotB, eo long at 
pimiabjiiant m cancBi^ed father exp inti vo, retributive, and 

vindictive, thnn as deterrent and naforniative, there fteems no 
rectbUn why the incidence of liability should not be detennlned 
by and therefore why n guilty lu&n should not provide 

A Eubstltule to baar ins penalty and to provide the needful satis- 
faetion to the \n.w^ Gup I must be wiped out by pinushment. 
but there m no rea&on why the victim should be one person rather 
ihnn another. Such modes □£ thought have long Binoe ccoBcd 
to porvefL the tnw; hut that they were at one time natural ia 
rendered snfHclendy ovidant by their survival in popular theology- 
riiey aiao sun^ive in intematiDniLl ralntionei for it is stPl com¬ 
monly thought right and proper that innocent persoos should 
participate in atLffejing for an LnteraaticnaL wrong porpetrated 
by I heir eom patriots (h). 

Modern civil law recognisei; vicarioua Uahiiitj in two chief 
classes of cELscZi. In tile first placej masters ore rasponEible for 
the acta of their Een’^jmts done in the course of their employment. 
In the Bccond plac-e, representatives of dead men are liable for 
deeds dona in the desh by those whom they represent. We slmil 
hrietly consider eaoh of these two forma. 

It has been Bomaticdea aaJd that the responsibility of a 
master for bia servant hog its hi&torical source in the reeponsi- 
btlxty of nn owner for his slave. This, however, is cerliiinly not 
Lhe cBifie. Thi EngUsh doctrine of employer'fl liability is of 
eompamlively recent gnovidh^ It has its origin in the legal 
presumption, gradually become qonrdusivc^, that ail acts dons by 
a aervant in and about bis masterV busintss are iioue by his 
master's express or Implied authority, and are therefore in trutli 
the fti-te of the master for w'hieh be may be jually held rcspqn- 
Bihle ((■)+ No employer will bo allowed to say that he did not 
authorise the net complained of, or even that it w'as done agalnsL 
his express injunctions, for he is liable none the leas. This 


j^ij) Os I tiiO vicarkna# roftlxiiisQiiliiv of the ksadred m uarly law. 

ifie aTi[f Ji'flrei (4th od.) 13—^^ aad TanJe, La Pkili^Mophir 
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conclusive prtJflQmption of authority baa uow, after the rannner 
of auch prcsumptiDiiE, diBappeored fram the In-v^t after having 
permanently modified It by estjablbhlDg the principle of 
employer"s linhitity. Hiatorit^ally, ae we have said, tbia is n 
ficlitious axtonsion of the pTLocipLe, Qni facii per afiujii facit 
per $€* Formallyj it has been reduced to the laconio majtirn, 
Reapondeat Eiipefior. 

The rational basis of this form of vicarious liability ia in the 
first place evidential. There are such Lmmeiise dilhculties in ibe 
way of proving actuEil autbority, that it is neaesBary to estahllsb 
a conclusive presumption of il. A word, a gesturep or a tone 
may be a sufficient indjeatiLin from a master to his servant that 
iome lapse from the legal standard of care or boneBty will be 
deemed acceptable service. Yet wbo could prove luch a meaeuire 
of complicity^ "VYho could establish liability in such a casBp 
were evidence of authority required^ or oyidencc of the wont of 
it admitted? 

A further reason for the vicarious respousibility of employtjrs 
ig that employers usually orCi w^bOe their Servants usually arc 
Dotp financially capable of the burden of civil liability. It is 
feltp probably with justice^ that a man who is nble to make 
compensation fer the hurtful results of hie activities ebould oot 
be enabled to escape from the duty of doing bo by delegating 
the esercise of these activities to seri^ants or agents from whom 
no redresB can be obtained. Such delegation confers upon 
impecunious persons means and opportuoitics of mischief whish 
would otherwisQ bo confined to thCKse who are hnaneiaUv com- 

h- 

petent. It disturbs the correspondence which would othcrw'ifle 
eiist betwean the capacity of doing harm and the capacity of 
paying for it. It is requisite for the efficacy of civil justice that 
this delegation of powers and functioiiLg should he permitted only 
on the condition that he who delegatics them shall remain 
imswer&ble for the acts of his servants, ns lu' would be for Ills 
ow^n (fc). 

A second form of vicarious ri^sponsibiJity Is ihtU of living 
repreacntativca for the acts of dead There is no doubt 

(if) This reasop it nol given fijll ftffeci to by tba law, for vlcariouH tjEhUity 
m EDgllsb ItlVf docf aot. geaeralLy clLlend to tha acLa of iDilRtKiadtint caa- 
tT^ctoft. For ft rurthttf diKusaiQo ot the |attLa»tioiu. thI or Buppoaeil, cat 
victrlddH UftbUktyr -aaa Buty, FiMn-Wrv LiottZitv- 
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Lhnt criminal rcsponAO^ilit? mn^t die with the wrongdoer KiTnft plf, 
but with rcs]>ect to peonl redress tlie question is not free from 
difficulty. For in this form of imhilitj tliere is B coudict between 
the requirements of the two conipeiing prineiplea of punishment 
and compensation. The former demanda the termination ol 
liability with the life of the wrongdoer, while the latter demands 
its survival- In this dispute the older common law approved 
the firat of those attematlves. The received maxim was ; .-teteo 
per^aiiaiis irionTiir cum pcrscTiQ (Z). A man cannot be punished 
in hiB grave; tberefore it was held that all actions for penal 
radress^ being in their true nalure instruments of punishment, 
must be brought against the living offandijir and must die with 
him, il^lodcm opinion reje^^ts this conelusion, and by variona 
statutory provisions tho old rule has been almost entirely 
abrogated. It U considered that altliDUgb liability to afford 
redness ought to depend in point of orf^ln upon the requirements 
of punishment, it should depend in point of confmifancff upon 
those of coinpansatlon* For when this form of liability has once 
come into existoncfiT it is a valuahle right of the person wronged; 
and it is expedient that suck rights aliould be held upon a socure 
tenure, and should not ha subject to extinction by a Tuere irrele- 
vant accident such as the death of the offender. There Is no 
sufficient reason for drawing any distinction in point of survival 
between the right of a creditor to recover his debt and the right 
of a man who has been injured by assault or defamation to 
recover compensation for the loss bo suffered by him. 

As a further argument in the same sense, it is to be observed 
that it is not strictly true lliat a man L-anuot bo punished ufier 
bia death, runishment is effective not at the time it is inflicted, 
but at the time it is threatened. \ threat of evil to he inflicted 
upon a mans descendants at the expense of bis estate will 
uudoubtedlj eierciBC a certain detertent influenca upon him; 
and tbo apparent injustice of so punishing his descendants for 
the offences of their predecessor is in moat cases no more than 
apparent. The right of succession is merely the right to acquire 
the dead man's estate, subject to all chtLrgea which, on any 
grounds^ and apart oltogeLher from the Interests of the Bucecssora 
ihemaelvea, may justly he impoaed upon it. 


th C^n ih^ hlHtOry <3f tfaiv xaaxim am EjatilB-fTTirtb, 11. E. L. HI. 
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The^re is ^ second appllcAtion oi lie tuiLiim, pmofitrlij 

merifur ^nm wkich e^ns eqnallir destitute ol juatidcatitm^ 

According to the coniiDDii law an acUaa for pedal j-ediass died not 
ucrelv with tks wrongdoer Int alaci with the person wronged. This 
role also hda been abro^ted bj fttalute in laige part. ThaiB can 
be little doubt that in idl ordroary caspis, if it is right to puni^sh 
a persoa at all hiB Uahilitj ihonld not caaoe Eiaipi; hj r^ckoan at the 
d^ath oi him againat wham big aiTence was oommitted. The right 
oE the pofitoii inju?^ to receive redroEa ahouJd descend ta bts nipn^- 
saatatii^efi like any other pinpnelary interest. 

§ 153. The MeAstipg of Criminal IdalfiHty 

We have now consldcired the conditions and the incidence of 
penEd liability. It retnjiina to deal with the metafitire of it, and 
here we muat distinguish between erimiiiii] and civil wrongsr 
for the principles; involved ate fund amen tally different in the 
two ca^es. 

In considering the measure of criminal imhiiitj it will be 
Gonvonient to bestow exclusive attention upon the deterrcni 
purpoBc of the criminai law, remenahtring, however^ that the 
conclusions bo oh tamed are subject to possible modification bj 
reference to tboBe subordinate and incidental purposes of punish* 
meat which ws thus pfovialoimlly disregurd. 

Were men perfectly rational, &o as to (uct invariably in accord- 
&nee with an enlightened estimate of conecquencsSp the question 
of the measure of punish men t w'ould present no difhciiUy. A 
drsconian eiuipliclty and severity would be perfectij juat and 
perfectly effective. It vvotdd be possible to act on the Stoic 
paradox that all offencca involve equal guilt, and to visit with 
the utmost rigour of the law a very deviation,, however slight, 
from the appumted way_ In other words, if the deterrent efifect 
of severity were certain and complete, the best law would be 
that which by the most extrema and un r1 iRcrinitrinliseveritv 
efieciusLly extinguished crime. Were human nature so con¬ 
stituted that a threat of buruing all offenders aOvc would with 
certainty prevent all broaches of the law, then this would be the 
just and fitting penalty for all offencea from high treason to potty 
larceny. So greatly, how^ever, are men moved by the impulse 
□f the moment, rather than by a rational estimate uf future good 
and bvUt ami so ready are they to face any future evil which 
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falla ftliort of the mEvitable, that the utmoat rigour is sufldieot 
only for the diminution of crime^ not for the extinction of it. 
It is uoedfulT tlierefoPB, in judging the merits of the law^ to 
subiruet from tho sum of good whieli results from the partiu! 
prevention of oUencee, the sum of evO which resuUe from the 
partial fail tire of preventiaii and t he consequent necessity of 
fulfilling those tkreala of evil by which the law bad hoped io 
effect its ptirpo^^ Tlso perfect law is that in wbleh the differ- 
eciGe between the good and the evil id at a TTTRTnTnTTrn in fairour 
of the goctd^ and the rules as to tbo measure oE criminal Imbilit}' 
are the rules for the attammeDt of thig; maximunn It is obTious 
that it is not attainable by an indefinite increase of severity, To 
substitute hanging for imprisonment aa the punishment for patty 
theft would doubtless diminish the frequency of this offence, 
but- it is certain that the evil so prevented would be far out¬ 
weighed by that which the law would be called on to indict in 
the cases in wliich its threats proved imavailing. 

In every erlme there are three elimicjits to be tahen into 
account in determining the appropriute measure of pimishmentj 
These are {!) the motives to ibe commissian of the offence, 
(2) iite magnitude of the offence, and (3J the character of the 
offender, 

1, The mofite of ihe Other things being equals the 

greater the temptation to commit a crime the greater should be 
the punishment. This is an obvious deduction from the first 
principles of criminal liability, Tfje object of punishment ifi to 
counteract by the establishment of oontrary and artificial 
motives the natural motives which lead to crime. The stronger 
these natural motives the atronger must be the counteractives 
which the laiv supplies. If the profit to ba derived from an act 
is great, or the paasions which lead men to It are violent^ a 
I'orrespouding strength or violeDce is an essentJai condition of 
the efficacy of repressive disclpUne. ’We shall aee later, how- 
ever^ tlmt this principle is subject to a very important limitation, 
and that there are many cases in which extreme temptation is s 
groLind of ertenuation rather than of incTeased severity of 
puniahment. 

2. The magnitude of f?i€ offence. Other things being equal, 
the greater the offenea, that is to say the greater the sum of its 
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Bvfl consequences Of tendencies, the greater should be ita puniah- 
ment- At first sight, indeed. It would eeetn that thifi conBidera- 
tioa is irreieTniLt. Fiini a hment, it may he thought, should be 
measured solely by the profit derived by the offender, not by 
the e^ils caused to other persons; if two crimeij are equal in 
point of motive^ they should be equal in pamts of punishment, 
□otwithstaniiing the fact that one of them may ba many times 
more miEchioTouj? than the other. This, however, is not 60 , 
and the reason is twofold. 

(a) The greater tho mischief of any offence the greater is the 
puuishinenti which it is profitable to iniljct with the hope of 
preventing it* For the greater this mischief the less ia the 
proportion which the evil qI punishment bears Eo the good of 
preventEon^ odd therefore the greater is the punishcneiil which 
can be inflicted before tbo balance of good over evil attains its 
maxim um. Ass timing the motiTSB of larceny nnd of homicide 
to be equal, it may be prohtable to inflict capital pumskment 
for the latter offence, although it is certainly unprohtable to 
iriffict Jt for the former. The increased measure of prevention 
that w'Duld be obtained by atich severity would, in view of tbe 
comparatively trivial nature of the offeneCi be obtained at too 
great a cost. 

(6 ) A BQccmd and subordinate res son for mahiiig pimishmedt 
vary with the magnitude of the offence is that, Ln tho^e casea 
in which different offences offer themselves ns aJtemativeGi to the 
offender,^ on inducement is thereby given for the preference of 
the least serious. If tho punishment of burglary la the same os 
that of murdarr the burglar has obvious motives for not stopping 
at tbe lesser crime. If an attempt is punished as aevercly os a 
completed offence, why ahould any man repent of his half- 
executed purposes? 

3- Thr cftafadfffr of the Qffi'ndfi,T^ The w^orse the character 
or rlisposition of the offender the more severe should be hts 
punishment. Badness of dispoaition is constituted either bv the 
strength of the impulses to crime, or by the weahneas of the 
impulses towards law-abiding conducL Ode man miiv be worse 
than another because of the greater strength and prevalence 
w-ilhin bun of such anti social pasaion.^ bb anger, covetousness, 
or malice ~ or his badness msy lie in a deficiency of those social 
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iniputG 0 & nnd ijietin-trtH whiijh flife the fipKiigs df right eonduci 
in nomiaLly eormtitut^d meD- In respect ol ftll tlie gniTer forms 
of law-btefildiig^ for one ninn who abstains from them for feaJ" 
of the litw thore are thou Samis w ho sbslain bj rsason of quite 
other intltjeiioes. Their sympathetic instiorESp their antuml 
effeotiDuSp their religio™ beliefs, their love of the approbation 
of othersp their pride and Eelf-rcspeet, render superfluoua the 
threatenitiga of the In the degree in which these impulses 

are dominant imd opetalivep the disposition of a man La good; 
in the degree in which they ate wanting or inefficietitj it is bad. 

In both ifes hinds badness of disposEtlon Ls a ground lor severity 
of punishment. If a man's emotional conslilution is siieli that 
normal temptation aifta upon him with ahnoiraal force^ it is lor 
the law to supply iu double meaEura the cjountcrattive oi penal 
discipline. If he is so made that the natural Inffucnces towards 
well-doing fall below the level of average huimniJty^ the law^ 
musl supplement them by artirielal hidiieuoes of a strength 
that is needless in ondioan' case^. 

Any fnctp therefore, which indicates depravity of disposition 
is a circumstance of aggravation, and calls for n penalty in 
escess of that which would othenvise bo approprinle to the 
offence. One of the most important of theso facts ia the 
repetition of crime by one who has been already punished. The 
law rightly imposefl upotj habit Util offenders penalties which 
bear no relation either ta the magnitude or to the pmdt of the 
offence. A punishment adapted for normal men is not appropriate 
for those ivhOt by their repeated deffance of it^ prove their 
possess ion of nhnormai natures {ai)_ A second case m which 
the same principle is applicable is that in which the mischief of 
an offence is altogether disproportionate to any prolit to be dorived 
from it by the offender- To kill a man from merB wtinb>nnessp 
or merely in order to lacilitato the picking of his pocket, la a 
proof of extraordinan^ depravity beyond anything that is 
Imputable to biin who commits homicide only through the atrass 
of passionate indignation or under the influence ol great tempta* 
tion. A third ease is that of offences from which normal 
humanity is adequately dissuaded by such influences aa those of 
natufiil affection^ To kill one^H father is in point of magnitude 


f-nj ThB prermtiv^ fan^tian af pnDL'ii3iiicD!l; is kd KddiLiQiui.1 for seU- 

wnciDp; 1]ahitii!i.I ta puniahiceni^ ua loag t-erqif^ of im|irUiOEimeDt . 
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no wqrse a crime tlmn any other boiviiciile, but it hni^ at all 
times been viewed with ^eater abborrcaca, and by soma laws 
punuibed with ^ater soverity% by reason of the depth of depravity 
which it indi cates m the offender. L:tstlj it b on the same 
principle that wilful oSeneea are punished with greater rigour 
than those which are due merely to negli^nce. 

An additional and Bubordmate reason for making the measure 
of liability depend upon the charaeter of the offendar is that 
badnoss of disposition is commonly accompanied by deficiency 
of BensihiLitv- Puntshment must increase as senFibiljty diminisheB. 
The more depraTcd the offender the less be ieeU the shajoe 
o£ punishment; iherefore the mom he must he made tn feel 
the pain o£ It. A certain degree of even physiefil insenflibiiity 
is Said to eharactcrise those who commit erimes of violence ] 
and the indiflezence with which death itself lb faced by those 
who in the collousnesB of their hearts have not. serapled to indict 
it upon others is s matter of amarernent to normally constituted 
man. 

We are now in a position to deal %vith a question which we 
htivfl alroady touched upon but deferred lor fuller eonaideratiDn, 
namely tha apparent piiradoi involved in the rule that puniEh^ 
mant nsust increaHe with the temptation to the offence. As a 
general nils this propoEition is true; hut it is subject to a very 
important quuMcatiori. Far in oertain cases the temptation to 
which a man HUccumba may be of such a nature ob Lo rebut that 
presumption of bad disposition which would in ordinary citcum- 
stHiices arise from the commission of the offence. He mR>% for 
Gsamplet be driven to the act not by (he strength of any bad 
or Self-regarding motives, but by that of Hie eouial or sympathetic 
impulses. In such a case the greatoeaa of the ternptnLion, con¬ 
sidered in itself, demimds severity of punishment, but when 
considered us a disproof o£ the degraded dli;position which uauDlly 
aooompamea wrongdoing ii demands leuicncyj and the latter oF 
these two conJllcting considcrationE may be of sufllcieni import¬ 
ance to outweigh the other. If a man remains honest until he 
ia driven in despair to st^a] food for his stiirving eiiUdren, H is 
perfectly couaklent with the deterrent Theorr of punishment to 
deal with him kea fieverely then with him who steaU from no 
other motive tlmn cupidity. He who cornmits homidde from 
motives of petty gflin, or to attain some trivial purpose, deserves 
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to l>e tr^nted with the urniost sevt-rity, a tuan tboroughly 
cailogis nod depPtived. But he who Irillfl unatber m retaJiiitjoo 
for aamti; iriLolerable Losolt or iiijiiry netd not he dealt with 
According to the meitsnre ol h\s temptatlwe, l^ut should rather 
be e^cuBed on accquiit qI them. 


i 154, The Measure of Civil Liability 

Penal redresa tliat furm of penal liabUitj' in which the law 
UAea the compulBory compertsation of the jTerson InjTired aa an 
mstrumcot for the puniabuneiit of the oSendcr. It is character¬ 
istic of this form of pumahinent that h takes account of one only 
of the three considerations wliich^ as vre have seen, rightly deter¬ 
mine the measure of penal refiponaibiUty. It is measured ex¬ 
clusively hj the magnitude of the ofience, that is to say^ by the 
aiuDunt of loss inflicted by it_ It takes no account of the 
character oi the offender, and so visits him who does harm 
through some trivial want of core with os sovere a penoltv as if 
hk act bad been prompted by deliberate malice. Similarly it 
takes no account of the motives of the offence; ha who baa 
everything and be who baa notbing to gain are equally punished, 
if the damage done by tbem is equal. Finally, it takes no account 
of probable or intended cansequences^ but solely of those which 
actually ansuo; wherefore the measure of a wTOngdoer'a liabllitv 
k not the evil which he meant to do, but that wliich ha has 
succeeded in doing; and bis pumshmeut is detenniued not by 
bis fault, but by the acoldent of tbe result. If one man is dealt 
wilb more severely than another, it is not because ha is more 
guilty, but becauoa ha has had ibe misfortune to be more 
successful m Ilia wrongful purposes, or leas, suc^cssfol in the 
avoidance of unintended issues. 

SeriouEt hs ara these Inpsce from the dua standard ol penal 
discipline, it is not to be suggested that this form of civil 
liability is unjustiflabla. The use of redress os an Instrument 
of puniahmeDt possesses advaDltiges more than sufbeiont to 
counterbalance any such objectiqnis to it. f^Iore especialIv it 
possesses tbki that while other forras of pimlahment, such ftE 
iniprisonment^* arc uncompensated ovil, penal redreBs la the gain 
of him who is wmngeii m well os the loss of the v^Tongdocr, 
Further, this form of remedy gives to the ptnsons injured a 
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direct interest in the efficient administration of justice^an 
interest which is almMt absent in the case of the criminal law. 
It in true, however, that the law of penal redress, taken by 
iteeif, falls so far short of tile requireraents of a rational scheme 
of punishment, that it would by itself be totally insufficient. In 
all modem and developed bodies of law its operation is supple* 
mented, and its deficiencies made good, by a oo-ordjnate syatem 
of crinunal liabiUty. These two together, combined in due 
proportions, constitute a very efficient instrument for the 
maintenance of justice. 


SUMMAST 


Wrong, of rtrirt liability-Mwr rua. not required. 

Eaceptionol nature ct bucIi wTonga, 

jostiJied not a. todresj hut as puniBhiuent. 

Mist&ke df 

Conmiafiilj- no 
HeariOEU for ths ni]«. 

CriticiBin ol it. 

Mlfltal-a of fa£i, 

A dEfanea in triniiiifl] but commoulj not in mril ea*» 
AcCldfiBt, 

Diatinciticiii between accident and inktske. 

Accident and mutisice 

^Inevitable. 

Inevitable accident cnmniQi]]^ a defonce. 

Exceptinni 

The itiddence of Penal U ability. 

VlcariDna llabilityp 

Umplo/er's liabilitj* 
lt9 ratioiicLl boAU. 

2. Liability ol repmaentfltivpB of dead men, 

Itfl fatixinsil baElE. 


The Maaj>nn> nf Penal Liability. 

L Cmninal UablUty, 

RnasnnB indiicriminate Severity. 

The ejul to be attained. 

The anwidETationa tn be taken aDoomit oL 

(a) The tnnlive of the osE&ncE. 

(b) The mo^itadn nf tha offence. 

(e) The charnctoT of the flffendei'_ 

2 . CLvi] liability^ 

Merita and demerits ol the use of cnropulsoiy 
as an instfTinTent of puntEhment... 


oompeniation 


( 461 ) 


CHAPTER 20 

TffE LA fr OF FliOPEBTY 

* 5 15S. Meanlnis of the Term Property 

Tub fiobstaDtiTe civil law (aj is divisible into three great depart- 
meafs, nuinely the law of property, the law of obligatiooe, and 
the law of status. The first desls with proprietary rights lit rent, 
the second with proprietary rights in ptntmaml end the third 
with personal or non-proprietary rights, whether in rsm or in 
personam. In this chapter we shnll consider in outline the first 
of these branches, and we shall then proceed to deal in the 
same mann er with the law of obligations. The law of status, 
on the other band, is not of such a nature as to require or repav 
further coDsideratiDn from the point of view of general 
theory. 

The term property, which we here use as meaning proprietary 
rights in reni. possesaes a sii^ar variety of diEferent applica- 
tiona having different degrees of generality. These are the 
following* — ^ 

Ir -4H legal Id ita wide^ti sense, property includes 

all a person's legal rights^ of wlmtei^er description. A mim^B 
property is ail that Is his ih Iaui. This usage, however^ is 
obsolete at the present day, though it b CQimnon enough in the 
older books. Thus Hiuckstone speaks of the property 
right) whiL-h a master has in the person of bis servEmt, and a 
father in the person of his child. ” The inierior he says {b} 
" hath no kind of property Lu the oompany, cate, or assistance 
of the superior, as the superior is beld to have in those of the 
inferior/" &o Hobbes says (c): ** Of tbinga held in propriety, 
those that are dearest to a man are his own life and liTTibe; and 
m the nest degree, in most ineiir those thnt concern conjugal 
affection; and after them riches and tneans of living Tn like 

{a} FiabaLaHOTfl liT, ah op-|»sed ic ttiH [aw of ppixsp4tirt; riril Uw. m 
opposed Efi crilniliil. 

(is Bl«rkulAfQHK lU. 143. The hath na praperty in hiE fAibsr or 
&u»niiail St they li!i¥o in btm/' rbiJ. 

{flj f^wiafAnn, <i;h. m; lU, 32U. 
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maimer Locke (r/j tells us thnl " eTcrv man has a property in 
Ilia own person ”, and he spenlf& eleewhere (e) of a man's right 
to preserve " h\s property, that i«, his life, liberty, uid estate 

3. ProprietdiTy ritfhta (doUJi'niiitn and sialusl. In a secoiid 
and narrower sense, property incJudea not oil a pomon's righta. 
but only Ilia proprietary us opposed to his personal rights* The 
former constitute his estate or property, while the latter con¬ 
stitute hiB status or personal eondition, to this sense a man's 
land, chattels, sharoB, and the debts due to him are bia property; 
hut not hiB life or liberty or reputation* In this aenBe wc rriav 
Oppose to Locke b statement, that a man has u propertv in his 
OKU parson, the ssying of Ulpiun : Dcminus mtunbrorum suartun 
aenio vi'defur (/}, This is probably the most frequent applica¬ 
tion of the term at the present day, but in the case of a word 
having Eo many recognised vaiierties of usage it is idle to attempt 
to single out any one of them as esclueively correct. 

i^ropfirfari^ rights In rfltjj (dcuiiitiitirn and obLpafjoh In a 
third application, which is that adopted in this chapter, the term 
includes not even all proprietary rights, but only those which 
are both proprietary and in renj. The law' of property is the iaw 
of proprietary righta In rifin, the law of proprietory rights tn 
personam being distinguiahed from it as the law □( obligoLiona. 
According to this usage a freehold or leasehold estate iu land, or 
a patent or copyright, ia property; but a debt or the benefit of a 
eoutmet iH Dot, 

4. Corporeal propertif (doujinittin noTparit and domi'Ri'um 
juris). Finally, in the narrowest use of the term, it includee 
nothing more than corporeal property—that b to say. the right 
of ownership in a materia! object, or that object itaelf* Thus 
property is defined by Ahrens ae ” a material object Bubjeet 
to the immediate power of a person ", and Bimtham (fc) con¬ 
siders as metaphorical and improper the extension of the tcmi 
to include other rights than tboae which relate to tnutcrial 
things. 


i|#j Tt4iatiMi Art CirW II. eh. Mfit. 

(ej /bid, cb. irii, lect. 8fT. 
if\ D. e. 2. Ii3, pr. 

Ilruil NitturrU H- Mci. 

(M Prin«|jiw, il 3 l; irorii. I. m. So Fudit*. 491 ■ Nor 

korperis'hso GegEint.nil«tl [fit KiutDibijui Boflglicli «■ * .'lur 
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§ IS^. Kinds of Ppopertf 

All property iH* bs we haife already {i% aitlier corporea! 
□r iueorpomaL Corporeal proper^ is the right of ownership in 
material t hing s ■ iocorpoteal praperty Is any other proprietary 
right III InoorpoteaL property ia itself of two kinda, namely 

(Ij jura In re alkna or enema branees, whether over material 
or immateria] thingB (for exaraplsp leases, mortgages, and 
servitudes)^ and {2} jura m tff propria over immateiial things 
I for example, patents, copyrights, and trade-marks). The 
resulting threefold da vision of property appears in the following 
Table:— 


Ma tcrinl 


[ ItArit] 


l‘Jarci iM. pcj 
prapru) 


I Chattels 

. P^iteiiEa 


Property V 


^ Jurci iff re 
n^xrim 


LllDUatermI , %llts 

tHlitfia Tnule-marks 

&.C> 

^loeii rltiFis 


Corpopesil proiiertr. 


Tnpeirporeal property. 


I 137. The OvDsrshlp of Material Things 

The owner of a material objeet is he who ovras a right to the 
aggregate of its uees. Me who has merely a epeeiai and dehnitciv 
limited right to the use of itp auoh as a right of way or other 
fiervitudo, is not an owner of the thing but merely an enDum- 
braneer of it. The definition, however, must not he rnisumier- 
stoocL Ownership ia the right of use, not that of absolute 

or unlifnited use- He is the o^ner of & thing who is entitled to 
all those uses of it which are not specially excepted and cut off 
by the law* No such right as that of absolute and unlimited 
use is known to the Isw. All lawful use is eitlaer geuerai (tluu 


(i) Supra, {J 








454 


ChaI'I kh 30 


[§ 15i 


is to Bay, residuary) or sptwififl, the former being ownership, abd 
ifae latter encumbrnnee. 

The liimls Ihus impoBed upon an owner's right of use are of 
two hinds. The first are the TBiioua limits imposed upon owner' 
ship by the gonfral law. They ore the various applications of 
the mniri m; Sic uiere fuo tit afienunt rob laeJes—a legal prin¬ 
ciple wlioee fimetion it is to restrain within due bounds the 
opposing masiin that a man may do as he pleases with his own. 
In the interests of the puhlia or of a man's oeighhours many uses 
of the things which are his are wholly excluded fram his right of 
ownership. 

The second class of restrict inns upon an owner s right of use 
consists of those which flow from the existence of encumbrances 
vested in other persons. My iand may he mortgaged, leased, 
chaiged, bound by restrictive covenants, snd so on, yet I remain 
the owner of it none the ksa. For 1 am still entitled to the 
residue of its uses, and whatever right over it is not spccilicallv 
vested in some one else is vested in me. The residuary use so 
left to me may ba of very sniMl dimciisioDs; some encumbrancer 
may own rights over it much more valuable than minn; but the 
ownerahip of it is in me and not in him. Were his right to 
determine to-morrow in any manner, my own. relieved from the 
encumbrance which now weighs it down, vrauld forthwith spring 
up to its full stature and have again its full effect. No right 
loses its Identity because of an encumbrance vested in some one 
else. That which is a right oF ownership when there are no 
encumbrnnees, reiiiuins a right of ownership not withstanding 
any number of them. 

Inasmuch as the right of ownership ia a right to the aggregate 
of the uses of the thing, it follows that ownership is necessarily 
jiermanent. So person having mertily a temporary right to the 
use of a Itiing can bo the owner of the thing, however general 
that right may be while it laata. He who comes after him Is the 
owner; for it is to him that the residue of the uses of the thing 
pertains. It is to bo understood, however, that by a permanent 
right ia meant nothing more than a right which ia capable of 
lasting as long as the thing itsM^lf which ie its subject-matter, 
tioi-rever long or Ahnrt that diiratiDii may be. 

Even as tho generality of owin^rship iDvolvcfl Ita 


permaneiice^ 
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SD its pfimmnaiice involves tha further essential feature of iiiarit- 
Aneo. Tliie only pannanent rights whieb can be owned by a 
Edortal man are those which can be handed down by him to his 
successors or representatives on bis deutb. All olbeTs aro 
temporarv, their duration bein^ necessarily limited to the life¬ 
time oE ham in whom they are vested, Tha right of owmerehip, 
tberefoDE, m Essentially an mharitabla right. It ia capable of 
surviving its owner for the time being. It belongs to the da&e 
of rigbia which are divested by death but are noti esrtmguiBhed 
by it. 

SumjLomg lip the conclusions to whiab we have attained, we 
may dehne the right of oivncrship m a material tbrng as the 
general, perraanent, end mheritable right to the uses of that 
thing {k). 

Accerding to the anidcnt Englisli doctrine there can be no owner 
of fund -e^roept the Crown itsailx The fee simpla of Innd — the greatest 
right in it which a sabject ean pcBSeSB —is not in truth ownership, 
hut & Mer^ enjcumbrance upon tho owiionship o\ the Citawn- Although 
tiiiB theory ib stiD soinetiDQas mamtaijLnid in wordB it now hag no 
practical cOEiBeqiieiioea, Before 1036 It had a cotn^usnc^ in the dLs- 
tinetion hotween esch^st and tha taking of goods &b Fjouq rdOurL^io. 
When a tanoiiti in fee simple died without leaving an heir or JeviseE, 
the land rovortpd or escheiated to the Crown^ or^ If it had bcuii hold 
of a mesne lordj to the meFcne Jord, That ii to Bay, the intoresL of the 
C'towti or mesne lord, whJeh had never been dive^tedn but had morelv 
been eueumbered by the foe iimple^ would through the destruction of 
this Eimniinhriinoa become once more au intarest in deme^e^ fn the ense 
of chatielfl it was etherwiBe, They could be owned by the auhjoct no 
Ic^s than hy tJie Crown, Ft 35 tme that if the owner of them died 
iutestato withont kin^ they wemtd ^o to tho Crown as A)OW<i nicoAfio, 
jnflt os land held of tho Crqwji would go to tho Crown as an escheat. 
Bat between thcio Lwo prociSBEM thore was a profound diSereucu in legal 
theory. In. the case of chattels tha Crown sncceeded to the right which 
was Toated in the dead man; his ownenihip was continued in the 
C'rown, just as it would have been continued iu Iub ne^t-oF-kin had 
tliere been fmy- But in tho com oI escheat, aa already said, the right 


The FuEl power of ahenstion end dlspositioD la an BltnOsi lUTarisble 
etemenl in the ripht of awnerehip, hut cannoi bcs regarded ae eeBcnlisJ^ or 
included ia tho defiuttioo nf it. A msrriod wo mao snbjcdl Lo a rostraLat an 
Antieipalioa is nuos the lase the own^ of her property, though she cennot 
sLisnaic or eucomber iL 

Anb-bin C8rd ed.) BIT defsnea the right of ownership ae a right itidofinltc 
tn point of necifr onrastHElgd In point of dispuilion, and nnlimit^ in point of 
doratkoa. evor a dctonniiiaLB thing 
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of llitt dosd xuAn hsd cotiiF to an ojid, and tho Crown sticcced^Hf to dd 
right of hiB, bat simply cbjoo into its own again. 

This dutinciion haa been aboTisbed by soctiona 45 and 46 of tho 
Administration of Eatates Ajtt, 1805, which provide that oo the death 
of a person intertato and withoot nert-of-kin entitled nnder the new 
rules of descent. Jus land shnU not escheat hut shall go to the Crown 
as bona meonfta. At the present day, therefore, tfaern is nothing to 
pnsvent no from speaking of the foe simple of land as the ownership 
of it, the right of the Crown being viewed, accordingly, not as vested 
and continuing ownership enbject to an oncmnhranee, hut as a con¬ 
tingent right ol succession to an mtestnto ownc-r. 


I f5S. Movable and Immovable Piopeit} 

Among tnaberiul things the moat important distinction ia thut 
between movnblea and immovahlce, or. to use terms more 
familiar in Engliah law, between chattels and land. In all legal 
systems these two uksses of objects are to some estent governed 
by different rules, though in no system Is the dlfferenee so great 
ns in our own. 

Considered in its legal aspect, an immorable, that is to say 
a piece of land, includes the following elements;_ 

1. A determinate portion of the earth's surface. 

2- The ground beneath the surface down to the centre of tho 
world. All the pieces of land in England meet together in one 
terminable point at the earth's centre. 


3- roastbly the column of space above the Surface ad 
mfinifairi. ''The earth", says Coke, "bath in law a great 
extent upwards, not only of water us hath been said, hut of 
ayre and all other things even up to heaven; for L’«;u* «f mIhwi. 

ett usgur ad aoehtm " (IJ. The authenticity of this doctrine, 
however, ta not wholly beyond dispute. It would prohibit as an 
actionable trespass all use of the air-space above the appropriated 
surface of the earth, at w'hatever height this use took place, and 
however Uttle it could affect the uiteresta of the landowner. It 
may he that tho law recognises no right of ownership in the air 
space at all, or at least no right of exclusive nse, but merely 
prohibits ail acts which by their nature or their proxirnity inter- 
lero with the full enjoyment and use of the surface (im). By the 


ih Co. Litt. 4 M. Op the DOtn m 0931^ 47 L. O. R 14 

\.mt f.fD ihiB qUealiQp ucc ¥, Rudd n&lBl. 4 Cftmo ‘llfi- 

Pirrndijre 1 C_ B. B!^: /iemrei TForfej v, UniUd Teiif*i 
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(TPFjxiaii Civil Cod^? (Art, 905)» tho ownt^r litnrl dtiIhs the s^paee 
ftbove it, hut lijis no ri^t to prohibit aet& so remota from the 
surfnoe that they in no wuj iiffflct hl& iuLereBts. In Englanti it 13 
now axpresaly provided by Ftatute (ii) tknt tho ^ight of aircraft 
at a reasonablo height above the ground Is not actionable at the 
auit of the owner or occupier of the land belovi-. 

4. All objects which are on or under the surface in ftg natural 
state; for oacflinple, minerals and namml vegetation. All these 
arc part o£ the land, even though they are in po way physical!v 
attached to it, Stones lying loose upon the surface are In the 
Rflme Category as the stone In a quarry. 

5. Lastly, all obiecta placed by Luman agency op or under 
the surface^ with the intention of pennonent anmixatioo. Tbe&e 
become port ol the hmd^ and lose tbuir identity as separate 
movables or chattels; lor eiamplB* buildings, waHs^ and fences. 
Omn€ quod inaedificaiur boIo cBdii, said the Itoman law [c). 
Provided that iba requisite intent of permanent annexation Is 
present, no physical attachment to the surface is required. A 
W“all built of stones without mortar or fotintLaciGns ts part of the 
land on which it stands (p). Conversely^ physical attachment, 
without the Intent of permanent annexation, is not in itself 
enough. Carpets, tapestrieSr or ornaments nailed to the floor or 
walla of a house ore not thereby made part of the house (g). 
Money burled in the ground is as much a chattel as money in 
its owner's pocket (t)* 


Co. 13 q, B. D. W4j Ellit v, Uftui Iron L, K. 10 C. P, lOj 

MtUair, Law of Elie ii>, ch, a. 

(n) Civil j^vlition Airt, 40^ fEpcatiD^ the Air Nftvi^utijan Ant, 1520. 

(o) Irut. 1. '29. Set! aIbq GaLds, 2. T3^ SopdrAdas oedit. 

(p) konti T. llyOl) 1 K. B. flOS. 

(g> friniilAT I AW is caat&iDBd in ArtieJo 96 ai the Gi>riDAn CfvU Cod A’ 

■ IhiOa* not pArt of iha ImeI, wLidl aro AttAdieiJ to il nmpjy Jar a tAXn 
|Mrary purp[>^*\ It h colj bv afow and with imnejfect 

that oor Law hu worked oot any Inteltlgi bln prindpla on ihU dilDcolt nmUot ; 
And mUboDgh ihe niJe as AtHtcd in Lbo t«Xt may ho aCLViptAd ai I ha main cuiditiK 
pni^pk, it oftCinDt be fiAid even yet that Enghsh law bas aTwcMded in etiab- 
i^hmg any nnirotm ducirine Applicahle to all oww. Even where ■ djtvttel 
liai bacoine a flKtUM, aod ao part oJ the Jnnd, perMOi OlbET UlBU tbc owo^r of 
tlw Land may bavE tight ■ of remaTtl. TboE. tenant | for Uo or for veara have 
coTtam rigb^ or fttooTio^ cbnitela ams&d by tbemseivefl for trade, ofnimental 
and domcAtir pQrp04e4. * 

\T‘i tiplikfl a fibattfrl, a piiJca of tatld baE no imlartl boucdoriM. Id 
flcparAtina fmm tbo adjeiniDg land m pup-ly aibitrary A&d artifiimiJ, and it 
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It iA cl^ar that the dittiJiction beiwi»D and immovahlcs 

ii in trath and in fact applicabk to mateTial objects aid/. Ytil LLb 
]ai¥ hnE nade an nnfortnnate attrmpt to apply it to atao. 

Rights no less than, thinp ate wnceived by the law as having a locral 
situation^ and as being eithpT movable or permanently fixed In a 
definite locality. The origin of this illogi^ral conception ta to be 
found in the idontLEf^iatjcin of rights of ownErxhip TfUh the materia] 
LhitLgQ which ore tho ohjccib oC Lhem. I oin said to own land and 
chattelsr zia well ai eagomellLfip ebar^, debta^ contractE, and patents^ 
AIL these LLiuiga aco equally property, and siiice squie of them have a 
local ait nation and can be truly as movable or immovahle^ the 

faw has been led by in advertence to attribato these qualities to all of 
thoGH. It haa recognised in things which are IncorporFul certaio 
attribute* which in troth pertain to things corporeal only. It has 
divided the whote spheru oL pmpri^tarj rights by rcfcrunco to a dis¬ 
tinction which is thily applicable not to rights at all, bnt to physical 
objects. Sor is ihis merely a peculiarity of English law, for it is 
found in Continental systems aiso (i)^ 

On what principle, Umnp does the law dcfermiTie whether a right li 
Lo be dossed n* immovable or as- movable ? The general mle is that 
a right ha* iu this reapect Uie same quality a? its subjeebmabter. 
Ml right* over immovable thing^n whether rights in rc propria or 
rights in rs aficfta, are thsnn^lvDi to bo classed as immovable pro¬ 
perty X unlesSj Indeed, as in liie case of mortgages, thev are rriBrely 
accessory to debts or other fiooio nrubtFio, in which ca&e they may 
partake^ for some purposes at least, of ih& quality of the thing tu 
which they are appnrtenantr Similarly all right* o'ftr movnlilis arv 
feono- moll if Ta thEmBelveB. So far them is iio difficulty. What ahoU 
wo Eay, however, of Lhose rights which ha^re no material ohjcola at 
all, such as a copyright, a patmiL, the good-will ol a hnsinets, a trade¬ 
mark, nr the benefit of a contract f The answer is that all sneb rights 
ar& classed by the law a* mDi'able. For the ciasi of movalile property 
is residuary^ nnd indudas all rights which can make good no claim to 
be clasanl oA Lmmovahls. 

The law not merely daaalGcA rights as movable and immovable, but 
goes further in th& name direction, and attribntcB local situation to 


is capubln of fluhclivistion and Bcpanite ownerahSp to lay EJdent that may bs 
dsEUed. The linei* of subdiviEiou ora usually vertical, but inav bo horiroutal 
The surfMv of Luml, for c:cam|j]c, Ukay belong to one mau and the SUbEtraLs 
to anULber. ESrCn story of a bouse may have a diflirrent owner Iu 
Midland /2SI. v. Wn^ht, p^l] 1 Ch. ^3B> it was held that a right hSE bcEn 
acquired by p^e3CT^ptl0^ to ths lUrface of land hebn^iog lo i railway compsnv 
although a tunoal bEneslh the lurfscE muainod llie property of ihe cumuADV 
as hsving been contintiouBly in Hi occnpalbn. 

fi) Baijdry-LacsntloETis, Bhmi, mkL 1^, Wfl know ihst ri^hli, 

regsjvl^d as mcol^real things, an? properly Bpesking neither movabbi tinr 
tmmovabloa^ hut by U fiction tb^ Isw clsEvea ihEm as cue or tbs other accordiJiE 
114 the nstocE uf thcjj iub|Ecl.mailer ", Bta also iNimhurg’i PjFidfffeten I 
MCL Hr 
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tliem- It ta not merelj ifAefher a right hut 

v:A«r4r it eiists. Nor is thu a diHiciilt t^isk Lti the cam □£ ihose rights 
^hkh ha^e determinate material things aa their object*. A serrltiude 
or other jiu m r§ ojieno over a pibce ol land is situated in lav where 
tlio land is Eituated LU fiu;L A right a^er n ahuttel is moTahk pro- 

perLyp alul vhcro the cdiattel goes the ri^Kt gocfi alEO- But where 

Ibtre is no matormi object at nll^ what atv wb to say as to the local 
nitUaLion oE tha right? Whora ia o de^bt Kitual^r or a Fhnru ill a 
COmpajlT, or tho benefit of a l^ontract, or a copyright! Such qUE!fl- 

tioas can bo detorjniiied only hj more or loss urbitniry mlcs based 

upon analogy, and, it is to W fcgrcttcil Lhiit it has bcaii thought need^ 
Eul to ask and answer them at all. As the law stands^ how'erer^ it 
contains seTeral rules based on the aosuniption that nil property 
which e^istg must eiist fflenevfcrrff (I), and ior the uppUcatiem qf 
tke^ mlos the detormination oE the local situation oE rights is 
iioctjssafy^ C-Vcik though ii leads ilitq the region u£ legal hctlLUiS. "" The 
Icgul coiiception of property says Lord Luidley («), appears to 
mo to involve the legal conoeption of mdstanco somewhcrcr ^ _ To talk 

oE property as existing nowhem is to use language which to me is 
unintfliligihlev" 

The leading principle as to the local Bitaation of rights b that 
they nre situnted where they are exercised and enjoyoL Bights ever 
material things^ theiufore, haire the same situation a* ihtxe thiugi 
thcniBeivea. The good-wiU of u business ia situated in tho place where 
tbo bufiiiiesE b carried on (o). De-bti are in genera] situated iii the 
place where the debtor rsHides^ Eince it is there that the CTcditor rntrst 
go to get bis tnoncy (c). 


(t> For example, tbt jurisdiction of Engliah court! in the adoirnktriscioD 
of deceaKid perflonB' eitatei ilepeiuli on the di^aicd bavbg lafu property ib 
^lugLand. rertiona of reTenua Eaw ond of private intarusliDDal taw are alecj 
baMiI on Lhe aieumptlcn that ail proprietary ci^btE poee«bb a local flltaatieu. 

full- JnZcrrtdl HcrCaUC CcmMlffrionm V. Multcr J Co.'i jUargigriac, Ltd., 
[mi] A. C. St p. SS6. 

fni fnIflTtrf ^Cnenrir £70TiiimniaJWTf v. Sftdfcr i# CaJ* A/nfo^rmf, Ltd., 
[1901] A. C. at p. 5136. 

{e) Tbare are certain caEca, bowover^ which haTe been deculed on Ibe 
ssEumplioa that incorpcicai property poEEBBse^ uo local lituaticu at atL For 
this r^^iiJOn it was held in Co, €f JtjjfrcfLO V, CamniTrj]laa«Tr o/ 

In fund Htvenue, 11^971 1 Q. B, 172, that a nbara of a New South \Vale« palouE, 
topiher with escjusiT! right of aping it within a certain distrkl of that 
colony^ was nol property iecally iiLuated out of the United Kingdoo] '' withm 
the nieauing of Mnitr BU Cll oE the Stamp AcIt 1691. ”1 do nei lec wiys 
Ijopen^ at p. IBIr " bow a ^are in a patc-nl, or a liccoce iq iise a paicut, 
which [e not a vleibkE or tangible thing, can be eaid to ha locally situate auy- 
wliemSee, however, u lo thie caae, Ibn obBcxYatLcu^ of Vnugban 
Wdljams, L.J., in Jlfulfcr Co.V MnrjortHifl, Lid. v. fn^end ifepamuf Com- 
mintoiicrt, [TflOO] 1 Q, B. at p. and of Bord Lind Key on appeal Id tbci 
HchUicoF LotiflE, [1001] A. Cr St p* 93f7. See further, aa to tbc local situattou ef 
inGtirpqreftl property. Aif.-Cem v, Dimond {Itbal), 1 Cr> A T. 35&: Cammr. af 
3t4^p$ V,. ifop^T [1B131] C- ^761 Banubknn Sugar Focfencj v_ CommUaicmeri 
vj Jnfond flercnns, [1^1] 1 K. B. &15; Jfe [iStM] I 204. 
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I 150. Real aod PstBonal Ppopert; 

Derived from and eloaely conn&Dted with the dieljnctintt 
between kninovable and tnnTabJe property ia that between real 
and persoTud propnerty- These are two nrosa diviflions of the 
whole spliere of prof^rietary' rights. Ileal property and immov¬ 
able property form Laterfeeting tureles w^hich are very nearly 
though not quite coineident. The law of real property ia almost 
equivalent to the law of landp while the law of personal 
property ia aU but Idenlieol with tbe law of, movables. The 
partial failure of Doinnidenee ia due not to any logical distlndtion, 
but to tbe accidental course of legal development; and to this 
extent tbe diatlnctlon between reEiJ and persona] property ia 
purely arbitrary and poEsessoB no scientldo bs^is, Keal property 
comprises all rights over land, with such additions and except 
ions aa the law baa seEm ht to establisb. All utlier proprietoiy^ 
rights, xvhefchet in rem or in peraenam, pertain to the law of 
perBonal property. 

The dl^inctitm between iml and perKjnsd property no legiciLl 
Eoniit^cLicn with that between righti in rfJ7i and ia ^^wtonam. Thera 
is, howEter^ nu hifitdrjcsl rdatioa belwMSi them, inaimucb &s they nre 
both derived fmoi tto eahim source, naincJy the Romtm distinction 
between actions m rrrn and actions ia pcj-JwritiiFi. Real properly muaiit 
originaUj that which was raccnrorabk in a rnaJ ocLlon, whila paraonol 
property waa that which was racorarable In a personal action, and 
tbie English dletinctioEL between real and personal actions was derived 
by Bractem ajid tJia uther launderi of oqr law frow the acljchpej in 
Ttm and in perjoTtoni ol Jtiptinian, thenyh not wlthoqt imfiortant 
DLodiAcatiDiis ol tbe liomon dortrlne (d). 

la eonnectiem with the dietlnatioiii between movable and immov- 
abb, and hotwean raa] and persenal property, wt must notice the 
legaE tigiiiGcanci! of tlie term chattel. Thk word has appamntlj 
three different meaniiiEa in English lawt — 

1. A Movflbla plivfiical object j for oiample, a barse, a booli or a 
HhilUng. 04 contracted with a piece ef land. 


fd> Jn EogliEb Law the frCtinn wan odq that caTa tho hurV 
pfa^tiff: parscoal ^tioni did ont ao thla fH^ldiworth, L D 

3^71. la dm^sLoJ Ikm.q law the et.n artio i« rem Vi, 

pnmanly for a sum of moEiBy (Gtiui IV. 4fl; Bueikland. Ttrf-hoat ni 
Leij iiai (id. lim 0381. Annlhtr diprenc w.b cb.t the EnRliah nil 

S:.^“SaL'ii.TSr’fiiS 
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2. MovaLilta prepn^rty, wliistb^r eorparenl or Incorporeal; that li ta 
eny^ chattels in thu fir&t tc^^th^r with nil proprictnry righta 

except thos4> which ar? dossj^ as iminaFable. Tn thi& n^age debt^^ 
chares^ rontracta, and otlicr cIldsos in acllQn chattehip no l-Pf^ than 
foniitiire or itock-in-trade. So uhi* are paumta^ copyrights, and 
other rigUte in rciM which are not rights ovor loiui This double n^e 
of the word dinttel to indicate both niateriaJ Lhinga and in 

4iinp]y an application, within the sphere of mevibli* pnaiMxty^ of the 
mFlonymy whiL’.h is the Konrce of the distinctioii betwcHen curporeal and 
mcOrporeal pitiperly, 

5. Pereonol propertyj wbother moTable or immovablej os opposed 
to rtjoJ property. In tliia setise kasebolds ore dasopd as chattels, 
iucauju of the special mle by which they nr^ excluded from the 
domnin of real property. 


I 16{}. Rights In re propria [n Irnmaterial Th1n|^ 

Tlifl Buhject-matter of a right of property m either a ruaten&l 
or nti iuimutennl tiling. A material thing is a phy&icnl object, 
an immateria] thing m anything Else which may be the subject- 
mat ter of n right It is to thingE of the former class that 

the inw of property slmoj^t wholly relates. In the great majority 
of cases u right of property is a right to the uses of a materml 
object {[). It IS the chief purpose of thia department of the law 
to nUot to every man his portion in the material matnimentfi of 
human well-being—to divide the earth and the fullness of it 
among the men who live in it. The only Lmnmterial things 
w’hich ar^ racogmsod by law as the subject-matter of rights of 


{ 0 ) Uaderr ilia hirad of nixtarlal thiuga we osujt claafl tii« quoirfifr at rnUtlcrK 
So fjir ii£ tbey arc capubla ic law uf hsing in tbaoif^lFea tti« bbj,D€i4 ol rishl-a. 
Tbi; {|uaiini£i wbicb ikaa admit of separate apprupriatiau are twa iit 

trember^ Emmaly force and ipuMv KlecWicity U m law a cbattel, wMcb con 
b* owned, onld. stalan. and otherwiefl rightfulSy and wreni^fiilly dealt witii. 
l>cEInite port bus of empty epace B re cape ole of apppoprifttion ftTi il OWdert^tiipp 
tin less tban tbs mateximl ahjects irdli which uih^r purtioM of ffpftce are hlled. 
Thfi iniarinr of iny bouBB \m asi fniicfa fuip* as ar« thH; wii|]i amt Lha tticf. It ia 
Dommoolv said that the oimer af land owub also the space above the Burfart 
wrguf flj ccMliiin. WbetheF thjs is rntly is a dfuintful jannt as the lo« 
btiL there ii on thwretkcal dl^culty Id allowing the validity oE E4jch a 
olaiiiL to the ownership of eui|ity ijuior. 

C/) Thr inniniial. uhjecl that ii the lUblect-luaUar uf the rij^bL of property 
may be Taiued Urot for ite oWu sAke hut ai a mcane tn kbs acqnisition of Other 
cbjoclB Eir nf servicDfi. Thie La inte nf CntUfl mod bank notes, cbequBB, shoiea 
and bondB. Tfae le^t Ihlee are a OQknpOUniJ of propfietary rij^hb m rem aud 
m JHirl'CJnapn - m rctn in teipeet oE like pieca of paper, aud in persona rn in 
r4-s|M^i uf the nmney In whuJi the holder of Lbfi papot ia outitJed. It will he 
ftfiinBnibeFEd that in the present chapter proprLelary risbti in per&onani are out 
being cotuidered. 
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this descriplion ni-e tb« various immuiarial produces of ftumun 
tkill and labotir. Speaking geuernliy wa may say that in modern 
law every man owns that which he creatas. That which be pro- 
ducea is Lis, and be has an ezcluaive right to the use and benefit 
of it. Tile inunateiiaJ product of u man's brains may be as 
valuable os his land or hia goods. The law, therefore, gives him 
a proprietary right m it, and the unauthorised use of it by ether 
persons is a violation of hia ownership, no less than theft or 
treapsss is. These immaterial forms of property are of five 
kinds (jjJ : — 

1, teats. The subieot-mattcr of a patent^right is an 
invention. He whose skill or labour produces the idea of a new 
process, instrument, or manufacture, has that idea as hia own 
in law. Ha alone is entitled to use ct and to draw from it the 
profit inherant in it. 

•2. LiJerarif topyrijftf. The Subject-matter of thia right is 
the literary eipression of facta or thoughts. He to whose skill 
or labour this expression is due hsa in it a proprietary right of 
exclusive use. 

3. 4rtisfrc copyright. Artistic design in all its various forms, 
such as drawing, painting, sculpture, and photography, is the 
subject-matter of a right of exclusive use analogous to literary 
eopyright. The creations of an artist’s skill or of a photographer's 
labour are bis exclusive prof^rtj', Tha object of this rijht is not 
the material thing produced, but the form impressed upon it by 
the maker. The picture. In the concrete sense of the material 
paint and canvas, belongs to him who purchases it; but the 
picture, in Uie abstract sense of the artistic form made visible 
by that paint and canvas, belongs to him who made it. The 
former ia material properly, thp hitter is immaterial. The right 
in each case is one of exclusive use. The right to the material 
picture is infringed by destroying it or taking it away. The 
right to the immaterial picture is infringed by making material 
picturcB which embody it. 


(9) The diahncUoD foiwly aoUced by m ai) wrporMt 

ineorpnfMi thiegi mv.! notJ» MafooDdH with the diitinrtiw hehf^ 

maWdf uiU immatmai ibiogt. The [iitar U . rfljiial divtiaetduo, “t 

ito iseartKireiil ihing i» » kind’ 


fer«er I. A artifice of Aa iacar;a;;ariiSg“rk”^ 

oaroelj lay right i« pet ideutifiid ,rilh Mm. maferiil thin/ whiK 

lU fcbject-Dutter. .to uoBiatenal thing i. not , riph, but the eubienr 
Of ini. It U any anbjMt-m.Uer of . right otiepf! 
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4. Mujifcal and dramatrc copyrif^/it, A fourth class of 
imjiiatermi thin g a coosifita of musical and dFiimatic works. The 
immaterial product of the akill of tbs musiciaii or the playwright 
is the subject-matter of a proprietary right of oicloslve use which 
is infringed by any uuauthorised perfonnimce or rcpreBentatlon. 

5. Commflrtrfoi jyoed-mill; fffldtf-TnarAj and frodj-mmcA. The 
fifth acid last species of imiuaterisl thlnga include-s commercial 
good-will and the specloil forms of it know^ oB trade-marks and 
trade-names- He who by Ills skill and labour EstabllBhea a 
bufilness acquires thereby an interest in the good-will of it, 
that is to fillip in the e^tabUahed disposition of customera to 
resort bo him. To this good-will he hiis an excLusiva right which 
is violnted hy any one who seeks to make use of it for hla own 
advantage, as hy falsely representing to the public that he is 
himself carrying on the busmess in question. Bpecial fomiQ of 
this right of commercial good-will are rights to tmdemamea and 
trade-marks. Every man has an exclusive right to the name 
under which he carries on bnsineGs or sells his goods—to this 
extent at iesst that no one is at liberty to use that name lor the 
purpose of deceiving the public and so injuring the owner of it- 
He has a similar right to the exclusive uso of the marks w'hich 
be impresses upon his goods, and by W'hich they are known and 
identified in the market as his. 

I l&i. Leases 

Having now consldored the different kinds of rights in re 
propna which fall within the law of property^ proceed to deal 
with the various rights rn ts ah'firm to which they may bo subject. 
Ab already stated (?i), the chief of these are four in number, 
namely Leaaca, Servitudea, Securities^ and Trusts. The nature 
of a trust baa been suffiDiently examined in another connection fi), 
and it is necessary here k> consider the other three types only (j). 
And first of Icosea or tenanoi^a. 


ih) Stijim, { se, 

(i) I 9S. 

bi EncumhrDacEift airie not oonflaed to tke Law of piDp^rty, hut |»ertain to 
tba bw af o^li^atmiiE alaa CfacHEs in action may b« uLtle^i in 

kmnt. or DtltHTWiBn made tba EnblKrt-Enatier of jura fn tIO Tb«s tbma 

land and ohaCtElB. Mnckn tbaroFore, of wbat ia to be said htrt tCUcfanif^ the 
nalurv of tbe difTenint fonce of oacUinbrunA is eqnalty applk^bte £o the IsW 
of Tights in . 
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Altbcju^b a lensa of land nnd a bailmeiU of chattela are 
tratt&iictiotis of a&Btrntially the same nature« there is no tem^ 
ft'hiob, in recogniiied hec, Is sutBeientJy wide to include both. 
The tenn bedlraent is never apphcd to the lenaney of land, and 
altk-ougti the term lease la not wholly inapplicable in the case ol 
chattels^ its use in thie connection is subject to arbitrary limiia- 
tious. It is nsceeaary, thcTcfore, in tbe interests of orderlv 
classification, to do some violence to received usage, in adopting 
the term lease as a generic eipresaion to include not merely the 
tenancy of land, but all kinds of haiimentB of chattelsand all 
encumbrances of incorporeal propi^rty wliich possess the same 
essential nature as a tenaDcy of land^ 

A lease^ in this generic sanset is that form of encumbrance 
which coiisists in a right to the passeesion and use of property 
o^vned by some other person (fc). It k the outcome of the right¬ 
ful separation of ownership and poAseasion. We Kave seen that 
possession is the continuing exercise of a rights and that although 
a right La normally eiercised by the owner of it, it may in apcoial 
eases he exarcked by E^me one eke. Thk sepemlion of o^^^le^- 
ship and posaession may be either rightful or wmugfuh and if 
rightful it IS an encumbrance of the owner'a title 

The light which ia thus encumhered by a leas^ is usually the 
ownership of ct material obiect,, and more particularly the owner¬ 
ship of land. Hera aa elsewhere the material object ie identified 
in speech with the rsght. itself. We say that the lartd Ig leased, 
just as w'B say that the land m owned or possessed. The lessee 
□f land k be who rightfuhy passessee it, but docs not own it. 
The lessor of land is he vvho owns it, hut who has transferred 
the possession of it to aDotber. Eucmubrance by way of lease 
is not confined, how^ever, lo the right of ownerahip oI ft material 

{If") A tktjaco to OBB pra^rtj ii IrflditlflDitJy d Lstin^ lujicil Irani B 1liS 4* Ut 
ihB rrapcct Out a IJdcIibm docB nat kavp ppHcMion. But EJtifl di 5 licn?tifni hsn 
n-ventl^ b«c blurred bj Eng] Lib coprtB, which havt recagciiitcd the pMflih Llltv 
of E pABSESBciy liaBOca. Sea tba orlUnuun hf A. D. MaTurCETCE in dh 

q. B. m. 

(n Ws blvB mlraidj b&bb Oiaf. £r«!lM}|d BFLatea in [sad kaa ttiltn tba 
are rt^ardad ee partE at dwneriibip md nut ai flncuttjbrttm^M apeu irsmer- 
Ehip itupto, I wih Tkift contrEBi betwiafu, Jimy, ttu* rut ill i: for liTt- (olbcnriM 
otlLcd biD iDterefftln whieh Ik regErdcd nj part of owrierihiii, Eud tbn iaaB€ Ini 
E tenn at jeftTit which Ie rcj^ordrd &■ eei cacumbrEHM Upon ownarElitp, Ie e 
pecrdiAnt^r uf En^LJah ]aw. In HamEn Isw tba UBEifrdct (tbB iltiiiIqi'j at our 
iatatft for liftK regarded aa an cncumbnuiCc^ 

PflEBCffliDD hy m ay of ItaEfltir Soly, a plrfgt U frcifD aue paini of viirw e 
End rrom ^-cLoEbEr ptmit at view a Bteunty, 
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cjbject. All righta may be leaaeci which cun be possessed, that 
ia to which admit ot continutng eseJfcise; and no rights can 
he Leased vriiieh cannoli be poasesaed^ that h to Buy, wLiteb are 
eittinguished by their cserelse. A servitude appurteuunt to lantU 
such as a right of way^ is leased along with tibe land itaelf. The 
owner of a lease may encumber it with u fiub-leose. The ow'ner 
of a patent or copyright may grant a lease o£ it £or a term at 
years, entitling the lessee to the exorcise anti lise of the right 
but not to tba owncrsbip of U* Even obligations iiAay he 
enciunbared in the same fashiong provided that the}' admit of 
continuing or repeated exercise; for example, annuities, shares, 
money in the pubUo funds, or interest-bearing debts- All these 
rmy be rightlully possessed without being ow-ned, and owned 
without being poasessedt aa ^vhen tijev are settled in tniat ior n 
tenant Eor life with reiOBinder to some one else, 

la it (EisELntial that * Ifi&M sbonid be of less duration tbna the 
right which ia anbiect to it? Thta is olmoat invariably tli^ : 
land t 3 luaaai for a term of years or for life, hut not ia perputiiity ; 
ihB owner of a thiTig owns it for ovar, hut the laaoe of it il 

[or a tjjne. We be tcinpt*?d, therefore, to regard thia diflerence 

of duratioa as ssecntiaL and lo dcfme & lea&e as a right to the 
leoiporav}' exereiso of a right vetted in Eomo one else. Bat thi* is not 
s 4 >. There is no objection Ui priaciple tu a lease of land in por- 
fkfltuity, or ta a lease of a patent or copyright for the fall term nf its 
ciiEtefico. It may bs chlDcted that a leajse of thia descriptioa would 
not be a trot ieasR or ciieTLinhraiic.x3 at all, but ait ftsaigniDent of thi? 
right iUelf I the grantee waald iiecotoe the owner of the rightr 

Aiid not a laere encaoib rancor; and in lavonr of thi* eonteation it 
mar be pointed out that a Bub-lease foc the whole torm is constmed 
in EnETlish law as an assigriTnent of the tEnn, a anbdeaso baing 
shorter than the teTni. if uidy by a single day (m)- 
WliatJver the actual mlc of EnglUli law may be, however, there 
ifi notliitig in legal theory to iiifltify ns Ln asserting that any such 
difTcreiicc of dumtioTi is esfiential to tliE existenne nl a true lease- A 
loiisis exiata whenever tha rightful poiBttsvon of a thing Is separated 
Eroni the owiiGrahlp of it ; and aUiough this scparotioTi is usually 
Iciuparary, thcro ia no difficulty bi supposing it permaneuL 1 may 
own a pertnanent right to eTEerciw another ri^ht witUaut owning the 
latter right ilself. The ownorahip may remain donuant, deprived 
of iiuy right of exoreia© and enjoyniciiL+ in the hands of the leasor. 
f am not nocOMarity the owner of a patentr because I have aisjuired 
by c€Ti tract with the owner a lighl to ihe niclusivo uee of it during 
thfl whole term of duration. So far as legal principle is con- 


im\ Btardman v. IFiEiob (IflfSS)^ L. B. 4 C. P. S7. 
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cemed, I niny gtdl remnm the owner of n lease, slthoufili T mar 
have granted a suh-lan« to Dnother for tho whola nsidno ol the tcrti 
lo a.^,En e bnw and to .ut-let it for tJn, whole term are in the 
inleiitiaa of tho partieg and in legal theory- two entindy different 
tnunaEtiona. The 4Mi£iiment is a substitution of ouo tenniit for 
another, the nai.^or r^u:nii.g no tJgbto whatever. Tho snbdeaio 
on the epntrat^, is de&igned to lasTe thn original relation of landlord 
and tiuiant imtomhcd, the lub-lesBee being the fenajtt of the leMe, 
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A servitude is ihiit form of eucunibranee ivbieh conaista in a 
right to the limited use of a piece of land tvitbout the pofisessior 
of it; for eKsmpJe, a right of way over it. a right to the pnssacc 
of light across it to the windows of a Louae on the adjoining land 
a right to depasture cattle upon it, or n right to derive support 
from it foi^ the foundaLions of &u adjoi nin g' ibuilding (o). 

It is an essential nhnracteristjc of a servitude that it does not 
invoU'e the possession of the land over wliieh it eiists. This is 
the difference between a servitude and a lense, A lease nf land 
IS the rightful possesalon and use without the ownership of it. 
while a Bervitiide over land ia the rightful use witiiout either 
the otvnerehip or the possession of it. There are two distinct 
inetbods in which I may acquire a road aeroea another tnan’s 
property. I may agree with him lor tbo oxelusi^'® possession of 
a defined strip of the land; or I may ogroc with him for the use 
of such a strip for the sole purpose of pasaagn. without any 
eacdiwive possession or occupation ol it. In iba first ruse 1 
acquire a lease; io.the second a servitude (p). 



1 It ■ “ ^ V Ui 

tffhen it exLits, a not rmgiiifled bj the Iew i 
tbip, EC u to run with it Into tbir of 


lEMftion of it fur thfi timi- heina 
-poaflc^Bory oBc of (hfttteri, sren 
11 a LQ encumhrtDPe of Lhe tiwni>3- 
■ MBipneet. A powibli! exception 
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Set^^itudes oie of two kind&j which mny be dLht|ngiiishc4 aE 
private aJtd public, A privEite Bcrvltude is odc vcdted m a 
dcterailpate individual; Eor eKatnplep u right at wajp oi light, 
or of support, vcBtcd in the ownt^r of one piece of land over an 
adjoinliig piece or a right granted to one perBon of hshiiig in 
the ^vater of another^ or of milling in another 'b land. A publh- 
servitude i& one vested in the public at large or in some class of 
indeterminate individunis; for example^ the right □£ the public 
lo a highway over Jand in private □w^nerahip, the right o£ the 
public to navigate a river of which the bed belonp to some 
private person, the right of the Inbahltante of a pariali to use a 
rertam piece of private ground for the purpoaea of recreation. 

Servilude4S are iurtker diaiinguiahable In the language of 
English law oa being either appurtenant or in groaa. A servi¬ 
tude appurtenant is one which Le not merely an encumbrimce 
of one piece of Innd^ but is nlso acceBsory to another piece. It 
is a right of u^iug one piece for the benehb of another; ati in the 
ease of a right of way from A's house to the high road across 
E's ficldj or a right of support for a buildlngi or a right to the 
BccEsa of light to □ window. The land which is burdened with 
HUch a Bervituda is called the servient land or tea emeu t; that 
wiuch has the benefit of it ia called the dominant land or tene¬ 
ment. The flervitude nina with eacJi of the tenements into the 
bands of Buccessiye ow^nerS ttnd occupiers, Eol!i the benefit 
and tile burden of it are concurrent wdth the ownership of the 
landfi cQucemed. A Bcnrituda is said to be in gross, on the 
other band, w^hen it is not so attached and acecsBory to any 
dominant tenenDont for w hose benefit it cxistK. An oaample is a 
public right of way or of navigation or of nfuretitioUr or a privute 
right of fishing, pasturage, or mtuing 

ic is Ladijcate^ hj the decidaa of |ha Priv? Cauari! m Lcrd Sirat\euT\a 

Ce. Vr OoiRiftM-pi C-oal Cd-, tikniigh it ia not cAitiJi] 

w>jfther it wid ho rDllowad b? EafUah wnrta. The caQtiauing riglitB at 
in itapfcl of chaiul* manafttctured under their liccnro may aJan be 
3:iiCDliaa^'d (irms PAonoprcp^i Ca, v, Jlli-FiL't, A, C, 33G), hut 

the rigbi« reaerred are gfiuenltj in reiiwct of price-ntAintijnanceH dqL user. In 
Ltt« Krvitudn m reipi^t af were pckEAible, thr □nifmci 

af ti B]a¥e, 

.An in th^ stricteflE ^anse^ * perticuhlt kind of 

BBrritudfi, namclj a pnrate axu] ■ppuTtenani BeTTitudci wbJ-i^ jJ nnt a rigbt tn 
take liny profi.t fram the aervE^t lanit, A right of way or of iigbt or of eupport 
IB u! Eowment; bnt a right to putnro eottlo nr to die for miii£rii]j \b In KogMoh 
kw & djBtLuct form of servitude known sb m prafli. Tbk diEtincEsan is uokno^TL 
in Other syELeaia, And it hiB no aignificallc!:! in luiidical theory, I Lb prnclies L 
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I IfiS, SecuiUles 


A securit.v is on entiuiubrancB, the purjicee of which b to 
eiisiive of ittCtUtfltc the fiilfilinent or cnjoviitciit of so^c other 
right (usuiilh’ Lhoiiyli not necesBnrily a debt) vested in the same 
person (r). Such securitiw are of tivo kinds, which tnsj be 
distinguished as mortgages and lieiis^ if we use the latter term 
in its widest perniissible sense (#). In considering the nature 
cl this distinctioa we must first notice a plausible hut errodeoua 
explanation. A mortgage, h is sometimes said, is a security 
created by the frant/tiT of the debtor's property to the creditor, 
wiiik a lien is merely an eucumbrauce of some sort created in 
favour of the creditor over property which remains vested in 
the debtor; a mortgagee is the owner of the property, while a 
pledgee or other lienee is merely an encumbrancer of it. This, 
however, is not a strictly sccurate ticcoimt of the matter, though 
true in tlie great majority of coses. A mortgage mov he 
created by way of sncumhrani-e, no leas than by way of 
transfer (f); and a mortgagee docs not ncccasurily become the 
owner of the property mortguged. A lease, for ciiimple, is 
mortgaged at Jaw, not by the assignment of it, but by the grent 
of n fiub-lease to the creditor, so thot the mortgagee becomes not 
the Dwmer of the lease hut an encumbrnucer of it. Similsrly, the 
legal fee simple in freehold land in mortgaged tit law by the grant 
to thfl mortgagee of a bug term of years (u), A mortgage by 
transfer is now possible in England only in the case cf cliattals 
Inasmuch, therefore, as a mortgage is not noceasntily the 
transfer of the property to the creditor, what is its essential 
characteristic ! The qiiL-tlkin is one of considerable dilTiculty. 


impOTtBac# ties ic tin ipl* that an easemBnt tnaat (U acema) be apnurtaaiLat 

mhila B, profit tH Either ippiirtEiiatit or Ln rF 

^ "liuB term McnriEy Lff iiwsd m a wider kj indudj* not onJv 

HcqntiH over IH-Dperty. hut aIk the cofilmet of Enreitibip or 
ttOda nf enaiifme t£ pajmetil af a lEabt by Ibo aildilion ItVa^LIl anJ 

dc^tnr With'JS/r™ °n d/faoU L priS 

debtor. \\ iJh Lbli ronn of areunty we o&t h*rq 

nut to the line nf property. bat to that of obl^atioaB ’ PTlmna 

(a> Tile word lien hue not aoweeded in attainiM wit fixed annIiAtion u 

art ftl litwrfy, therefaro^ tu ofipiopriAte it far th* onmidUA j 

.«t, .-.a,, to inelnde all fcnne'or iLorit, 

ri) Ai we abali eec. o morfgBee by way nf ttaneier ia Twna tba kB5 an 
imcamhriLn^if alub—an cnonmlirADM, that i* to nF tiu. i 

Wbiefa mntaina eeeled in tbe nwrlgleor. ownerahip 

fii) Law of Ppoperty Act., 1F25, ii. Ss, 86. 
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but the true solutioa Lb appiLnently this. A lieu is a right wbJch 
is m rfji own nai-urc n security £or u debt and uathio^ more; for 
u3camplc, II ri^bt to rctaitL |ioii$csalorL ol a clisttcl until psymeut, 
M righti to distrain for rent, or a right to receive paymeut out 
of a certain fund. A mortgage., on this cantriiry, is a right which 
is in its own mtijre nn independent or pHneipal rights Etnd not a 
iDom seiMirity far onothtr right, but wLieJi is artifieially out down 
and limited, so that it lusy serve in the particular ease as a 
security and liOthiDg more; for example^ the fee sin i pie of land^ 
a leufie of land for a term of years^ or the ownership of a chattel. 
The right of the lienee Ls vested in him absfilutclyt Jind not 
merely by way of fidiurity ; for it is itself nothing more than fi 
security. The right of a mortgagee, on the L-ontrary, is vested 
iu him conditionally nnd h}j iroii of iticari^i/ for it is in 

itself something more than a mere security. A lien eannoi 
survive the debt securtd; it ceases and determines rpuo jur<r on 
the extinction of the debt. It is merely the shadow, bo to speak, 
east by tbe debt upon the property of the debtor {ah But the 
right vested in a mortgagee has on independent esistance. It 
will, or niay% remflin outstanding La the mortgagee even after 
hhe exlLnction of the debt. When tlius left outstandingn it nmst 
be re-troofiferred or Etirrendercd Ld the mortgagor# and the right 
of the mortgagor to this rt-aBsigniiieiit or aurrender is called 
his right or equity qI redemption. The exiatence of such an 
equity of redemption is therefore the te&l of a mortgage, lu 
liens there is no such right, for there ia nothing to redeem. The 
creditor owna no right which be can be hound to give hack or 
Eurrender to his debtor. For his eight of Bccnrity has come to 
its natUTfd and neceReary lermmalion with the termination of the 
right secured (b). 


(el) or cwnw, U ihfl lifinor hUi id pariORirefl his nghte tnJten poBBsaaiun. 
of tiic ptTjjwrty, thfl diEclafcrgc of ihc debi will nat tpMO facto dEstm the paa- 
sE^&Eiad^ blit mereb hU right bo rDtnm it ng&biE debtor. H^Dceforib the 
iuoor bolilA ifl hiilee at will bam tJio dobtor^ sa agniimt tbirdl piLnies be biici 
pOBEtH-ioa for rnunj paipoHea, theft. 

(bl It LE ant rHueatial t-n a martgB|;i!- that the lijfbt la thm laortj^agEE 

shonlel La actuHl fact ftnviTi ths right sacated bv it, bo kb to rsmiija out- 
fltandmfT nuj rvd@ecnabla^. It Ib Eufficicat tb^t m ita aatoxE it BbaLild bs 
eapflblB of dein^ Uid thEFfifon rEr^aitei] to be BlUaclBlly rratriEtE^ by Ba 
abh^aLLon or eondition of ro-ftMignaieat or Eilrteoder. TLEb ro-BEEi^nmeai or 
EairDDdsi may bE eJiactod by act cf the Taw, aa Icai thna hy tbe Bet af Hie 
mortgi-Rw. The o^tum of B lErm or In Inml by way of “«urity it 

□ecEBBBriiy 0 tDartgB;p<c Bad not b lien, even thout^b by loct. 116 of thi! Law 
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MorlgEigeB are cFeated Either by the Imnsfer of the debtor s 
right to the creditar, or by the eacumbrunEe of it ia lib ftivour. 
The first of Clieae inetbods b peuuliar to loorcgagcB, for liens caa 
be createti only by wuy of eaenmbranctj. Whenever a debtor 
ffons/ers hb right to tbs creditor by way of security, the result 
b necessarily a mortgage; for there caq be do counection between 
the duration of the debt so secured and the iiatiiral rluralion of 
the right so tranafEirod. The right transferred may survive the 
debt, and the debtor therefore retaias the right of redemption 
which is the infallible test of a mortgage. When on the other 
band a debtor encurubert hh right in favour of the creditor, the 
security bo created is either a mortgage or a lien accorrling to 
cireumstances. It is a mortgage, if the encumbrance eo created 
is independent of the debt secured b rEspeet of its natural 
duration, for example, a term of years or a perniatient serviludi'. 
It is a lien I, if the encumbrance is in respeat of its natural 
duration dependent on, and coincident with the debt secured ; 
for example, a pledge, a yendor's lien, a lamEord’s right of 
dbtresa, or an eq^uitable eiiargo on a fund. 

Speaking Eenernlly, any aHenabk and valuable right what 
ever may be the Hubject-mntter of a mortgage. Wliaiever can 
be transferred can he transferred by way of mortgage; what¬ 
ever can be encumbered can bo encumbered by way of mort¬ 
gage. Whether I own Jand, or chattels, or debts, or' shares, or 
paten IB, or copyrights, or leasee, or servitudes, or equitable 
interests in trust funds, or the benefit of a contract. 1 may &n 
deal with them as to eonstitiite a valid mortgage aecurity. Even 
a mortgage itself may be transferred by the mortgagee to some 
creditor of his own by way of mortgage, such a morigago of a 
mortgage being known as a sub-mortgage. 

In a mortgage by way of traiiafer the debtor, though he 
asBiguB the property to his creditor, remains none the ieaa the 


Sf P»Jtoeal 

A DBW typ* or Mcnrity w** wetied tj ihs L*w of Piopertv Act IMB > ST 
in iLfl chsrffv by d»d bj waj of lEgnd. mofte*ge. On tht or it iHimiKbi 
^ to be a ben, not a mongsga; jei it i, privittod that " the MiorijpiKe ahit! 

the Mine prntesiKm, and njmediM " H if . mnrtfisgc term had 

b«rn SPrattd, It m generstij suppnaed lhat tbesB worfa hsve the clTecl ol 
ejwting ft mortgaps tarm in IW, and Bcenrdinfilj that the eiwlion of a btfn 
charge oVBr a Icaee u not n bomch q( a enveoant against Uoderletling. ^ 
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bene liei Ell or ei^uitable owner of it himself (cj. A mortgagor, by 
virtue of bis equity of redemption, has more than a inert? 
personal right against the mortgagee to the re-conveyance o! the 
profVerty; he is already the bcnehcial ots iier of it_ This double 
OTiTierskip of morlgagcd property is mert-ly a special form of 
trust. The mortgagee holds in trust for the niprtgngor, und bas 
himself no beneficial interest, save so far as is required for the 
purposes of m effect!vo security. On the payment or ertinetion 
of the debt the mortgiigee becomes a racra trwtee and nothing 
more; the ownership remaiiiB vested in him, but is now bare of 
any vestige of boneticml interest. A mortgage, therefore, has a 
double aspect and nature, Yiei-ved in rospect of the itudiim 
dommium vested In Ibe mortgagefli It is a transfer of the property; 
viewed in respect of the hcneticial o^vneraliip whtob rumahie vested 
in the mortgagor, it is merely an encumbrance of it. 

The prominunee of mortgage as the most important form of 
security is a peculiarity of English Jaw. In Iloman law, and in 
the modern Continental systems bjiaed upon the place assumed 
by mortgages in our Bystem is lahen by the lien (hi/pof/iflca) in 
its various formfl. Tile Eoman mortgage (fiduda) fed wholly 
out of u&e before the time of JuEtiman+ having been displaced by 
the fiuperioif simplicity and convenieiice of tile (i); and 

in this respect modem Oontineatal law has followed the llotnan- 
There can he no doubt that a similar EubstituliDn of the lien for 
the mortgage would immensely simplify and improve the law of 
England, The compleidty and diffieulty of the IingUsh law' of 
aecuritv—due entirely to the adoption of the system of mort- 
gHgoB—must be a fiouri^e of amazement to a French or German 
Inw'yer. Whatever can be done by way of mortgage in Bt'Ctirtog 
a debt eftd bo done equally w ell by way of hen. and the Utn avoids 
all that oistraordiiiary disturbanoa and complioallon of legal 
ralatiqng which is tissentiolly involved in the mortgage. Tlie best 
type of security ie that whieli combinea the most efficient pro- 
lection of the creditor with the least interference with the rights 
of the debtor, and in this latter respect the mortgage falls far 

f^l In tbe dd-W of the mnripftgc of ft legijL eftmta in FftsrhoJd istud bv dtmiBo, 
wbkh iji iLe only fann at IcgnJ mortgage of ft kgftl csStfttt m Fraetolii n0«‘ 
pofiEiblet tie mortgnf^nr la the le^ftS nwDisr nf the iTcdbald interact end tin 
bendioal of eqaituhle eiWiibI- oi the leaBciold iuterftfl creftted by wftj oJ 
mortEftEH. _ 

Budflaml ftnd Mcyoir+ Law dhJ Cummifn Law (^d c4,) 314 U, 
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short of the ideal. The tnie ftirtii of st'ctiritv is a L'en, lettTinjj 
the full legal and equitable ownership in (be debtor, but vesUti^ 
m the creditor sueb rights and powers (as of sale, posscfision, and 
so forth/ as are requbed. atscording to the nature of the subject- 
mattar, to give the creditor eufficient protoettoo, and lapsing 
ipMo litre with the discharge of the debt secured (e), 

Lienjt ore of vorious kinds, noao of which preKnt but di(Eea]l» or 
require but ipccial oonsiderotioa. ^ 

1. FvMMfttwy fimj—eonii Sting Ln thr right to retain poMcsaion of 
chattel, or other property of tie debtor. A power of ««1e may or 
may not l» combined with this right of poa^saion. Jilsainpies are 

pledgiis of chattels, nad lie liana of mnkeejwrs, solicitere, and veadora 

of po&da. 

2. Ili^hU cj dUtnit w rrirtrrr—eonsirtuig in the right to take 
pMSeasicin of the preperty of the debtor, with or withoat a power of 
Bile. fxHinplea me the right of dialreas for rent, and the right of 
the oeeupier of land to diatrain (ntUo tieapasaing on it. 

■ security selifom found in 

.sotarion, for it « usoaUy incidental to the right of pna«Mion mn- 
ferred by one or other ol tie two preceding forma of Uen. There is 
no reaaon, however, why it shotdd not in iteelf form an effective 
secant?. 

4w Vuicm ti/ cuniiiLing in a power ?c«ted in the cr«Jitor 

of dwtroyreg la hia own interest anme adrer-a right vested in the 
debtor. Eiamples are « landlord s right ol i^^ntiy npon his tenant 
and B vendor a nghl of forfeiting the deposit paid by the pnreheaer 

5. trAnrjjc-Mtiaiating in the right of a creditor to rewivo par. 
ment out of aomc spccifle fund or out of th,- precaed. of the renliaatiJn 
of specific property. The fund or proporty k said to bo charged with 

debt wtiicL i* thus pavitbEe cinl oi it. 

Formerly a charge waa' always of .p«dfic property. Slodeni com- 
meree haa. however, deycloped a form of arenrily that dot^ not »t 
ite inception attach to any tpocifie property. Thia is known aa the 
noatms charge. It is a type of aecnrity poMcaatd by the delenture^ 
hol^r in a company, and leave, iho property of the company f»eo to 
ho dealt wilh by the company until the chbyge lecomM a fixed charee 
Thif opcBiB when the money secured beenmes payable and the deiicntare 
hold&r tnkesi w>mii htup to enforce hia soenrity. 


r, 164- ModciS of Ac^nl&ltliin;! Pos&obslon 
navlng considered the verbus torms which propriotarj- right^i 
tn rent assuma, wa proceed to exatnine the (nodes ol their 

(«) Thl* li one of the lefontij effpcltd fay the Torrani avalein ef I _ _ _ 

law fn fctcc m Anitralaaia. The stHnlled'llnrtgana nf S abiler^hlf 

■.ro m rtiklitj- iDBraE? Nt'nSr ^ ^ iyriem 



i lt4] 


The LiAw or PaorEETY 


473 


Bcquisition. An otti^mpt to pivQ: & compiete llet of these titles 
would htrrti siyrve no usfaiul purpose, and we shall confine our 
Attention to four of them whioh. nre of primary nnportimct. 
These are the follawii!^: PcaseEsiDa^ FroEcrlptioD, Agreeiueai, 
and InheriLance. 

The posse&sion of a materia! cbjoct iB a title to tha owner- 
Ehip of it. He who el aims a chattel or a piecs of huid as his, 
and raahea good hia Dlaim in fact by way of posseEskin^ makes it 
good ID also by way of qisnership. There however, an 
important distinction to he drawn, For the thing bo poasesaed 
n^ay, or may not, already belong to some other person, li, 
when posaesfiion of it is taken by the claimant^ it is as yet the 
property of no one— re^ nulliat ae the Konians said—the poseesaor 
acquirer a title good against all the world. The fiah of the eea 
and the fowls of the air belong by an absolute title to him who 
hrBt succeeds in obioiniug possession of them. This mode of 
acquisition is known m Homan law as accapafjD. 

On the other hand, the thing oi ivhleh possessiou is taken 
may already be the property of some one tt&c. In this c-os^i the 
titJa drCquired by posaesaion is good, indeed, against all third 
persons, but Is of no iralidity at all against the true owner. 
PosEesEion, even when consdously wrongful, is allowed aa a title 
of right against idl persons who cannot show a better^ bcoause 
a prioft title in themselves. Save with respect to the rights of 
the original proprietor, my rights to the watch in my [pocket are 
much t-bo some, w'hefher X bought it honestly, or found it, or 
abstracted it from tbe pocket of some one else. l£ it is stolen 
from me. the law* will help me to the recovery o( it. 1 can 
effectually sell it, lend it, give it aivay, or baqueaLh it, and it 
will go on my death inteetate to my neit of kin. Whoever 
acquires it from me, however, acquirCB in gcocml noLhlng save 
my limiied and imperfect title to it. and liolda it. aa 1 do. 
subject to tlie superior rlnims of the ariginali owner. 

A thing ownad by one man and thus adversely possessijii by 
another has in truth two owners, The ownerHhJp of t!ie one Ib 
absolute and perfects while that of the other ie relative and 
Imperfect, and is often caQed, by reason of its origin in iJoasesEiouH. 
pOBScafiory ownership. 

If a posseasory owner In wrongfully deprived of the thing h) 
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a person otOer than tie true owTier, he cun tecover it. for tlie 
defendant cannot set up as a defence his own posseuson' title, 
eincc it ts later than, and consequently inferior to, the possessory' 
title of the plaintiff. Nor can he set up as a defence the title 
of the true owner—the jvt tfrtii, as it Is called; the pkintifT 
has a better, heeause an earlier, tltla thnn the dcfendflut, and it 
is irraleTant that the title of some other person, not a party to 
the suit, is better etill. The expediency of this doctrine of 
possessory ownership ia clear. Were it not lor such a rule, force 
find fraud ^vould be left to determine all disputes us to posseeKion, 
between persons of whom neither could ghow' an unimpeachable 
title to the thing os the true owner of it (f). 


§ 1H5. PresQfiption 

Irescription (jf) may he defined as the effect of lapse of time 
in creating and destmymg rights; it is the operation of time ns a 
vestitive (act- It is of two kinds, namely (1) positive or acquisi' 
tive prescriptlan and (2) negative or ertiuctive preBcription. Tile 
former is the creation of a right, the latter is the destruction 
of one, by the lupae of time. An esample of the former is the 
acquisition of a right of way by the de facto use of it for twenty 
years. An instance of the latter is the destruotioE of the right 
to suo for a debt after sii years from tho time at which it first 
became payable. 

Lapse of time, tlterefore, has two opposite effects. in 
positive prescription it Is a title of right, but iu negative 
prescription it ift a divestitiva fact. Whether it shall operate in 
llie one way or in the other depends on whethej it is or is not. 


(/) AppbciitiDm of Ihc nJo of poaseasorr (ranersbip mav bo acoo iq Iho 
i^a of JiFmorjt v. f^freminO I Str. 604; I Ewilh L. C. (13tb edr aiH: 

Zi *^^**^*^* nS65}, L. It. 1 Q. B. 1; and t. Ctistotd. rtOOTI 

A. C. 7^ For IhR ccntTMt^l loJet of Roman 1*w ■«< Biuddaod and McNah. 

ItDina'n Lioui aTa<i Corrj/hii^ti L-nu: (‘jiia Gii IT. 

(<f) The torm prEistriptiMi (pTffejrrn'jdiD) ta^i tta orioia in Itodian law It 
raEnnt angina I ly n panic ulnt part nt Uio fonniUo or wriUcn tiJeailinaa in a’ law 
■oil—that portwn, tiamelj. which wai written Drat (prufaci-jpiwnt "by way of 
a pretiminart ohjMtwn on tho part of tho defendant. Pfi^wtipth fori, for 
example, nieant ■ pnfliminary plaa to the inriadietioo of the Mutt L 
pntefcnptijt fOHjri Icnjinm ™ a plea Ihat thf. claim nr lie plninlLlT waa barrod 
by lapae Df time. Hence, hy way of ahbnrrialiim and metanvmT fnllicr form, 
of praacnobon hemg I.jr-(oUcnl pri‘«ription in the niodem nfiat'. Por a foni 
p?™? ot the linmatt and English rulca of pmscrijitho aor Bncklimd anti 
Luv? find! Fi:ijnirt«M LaUf ('iiidi td,) 117 JT., 
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^lecompanlei;! by po;^iftMtwn. ToaiLive prescriplion is the inveati- 
tive opemdon of lapfio of time tPi'di posaessiotL, wlule jiegatjve 
pneee rip Lion la the dii^estidvo operation of Lapse of time u'ffAoiit 
pcsaaessicn. lioog possession creates ligh^-s^ and long want of 
poaseseion destroyfi them. If 1 poB&e&B an easement for twenty 
yeat^ wUlioiit o^vning it^ I begin at the end of that period to own 
aa well 03 to possess it. Convereely If I own laud for twelve 
3'cars without possessing It, I ceaae on the terminaLion of that 
period either to own of to possesB it. In hoth form a of prefierip- 
tion, fact und right, poascaafon and ownerahlp, tend to eam- 
cidenee. facto urifar jui. If the root of fact ia destroyed, 
the right growing qut of It withei^ and diefi in course of time. 
If the fact is present^ the right will in the fullnesa of time 
proceed from it (Ji). 

in luony cases the two forms of presciription couicLde. The 
property whieh one person loses through long dispossession is 
often at the same time acquired by some one else through long 
possession. Yet this is not always so. and It is neccaaary in 
many Luatances to know whether legal effect la given to long 
posaeanlon, in which case the pn'script ion ia poaStive, or to long 
want of possession, m which case the prescription is negative. I 
Lnajt for e^mmple, be continLiDUEly out of poaseaaion of mj land 
for twelve years, without any other single person having con^ 
tiuuouGly held po?^'?ea 5 ion of it for that length of time. It may 
fciaro been in the bonds of a series of trespaaaers against me and 
against each other. In this case, if the legally recognised form 
of prescription is pc^ 3 itiva^ it is moperative, and I retain my 
ownership. But if the law recognises negative prescription 
instead of positive [as in thia ease our ovto system docs) my 
title will be eitlnguislied- Who in such circumEtances will 
acquire the right which I thuE Idee, depeuds not on the law of 
pri.^scriptlon, but on the rules aa to the acquisition of tiiinqs 
which have no owner. Tlie doctrine that prior |K 3 SSession is a 
good title againGt all but the true ow^ner, will confer on the 
first of a series of ad verse possessors a good title agoinat all thf' 
world so soon as the title of tile true owner has been estijigulsh+^d 
by uegutive preseription (f). 


T^or H crilitiEm of the Englilh mitt of poekivt praflcripLuia 
HoldR.wortK, JufWi|i f-Jttd Low^ ^7Q fl. 

hi V. lVhitl€ick L. B. i Q. B. 1. Bui if the first jiJverEe 
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The rmlonal bisMa af pmecriptioD is to he found m ihe 
presumption of Ihe coincidence of poeBe&sloa and awnarHhJp^ of 
fact and of right. Ownem are uaually posseasonsr and poeacEson^ 
ace usually o^Tiere. Fact and tight are normally coincident, 
therefore the former la evidence of the ktter. Ttiat a thing b 
po&ae&sed dc facto is HTidence that it is o^^tied da jure. That it 
m not possessed raises a preBumption that it is not oimied eitiier. 
Want of pqsseEeion is evidence of want of title. The longer the 
poBaes&ion or want of possession has continued, the greater la its 
evidential value. That I have occupied land for a day raises n 
very slight presumption that I am the owner of itt but if 1 
c-oatinue to occupy It for twenty years, the presumption becomeiT 
indefinitely stronger. If T have a claim of debt agmnst a man, 
unfulhlled and nnenforced, ihcs lapse of air montlis mny have 
hut little weight aa evidence that my claim la unfounded or that 
it has been already saliaEed; but the lapse of ten years may 
amount to ample prooi of thiSr 

Ifi therefore, 1 am in posseesioti of anything in which 1 
claim a right, I have evidence of my right w'hsch dlifera from 
all other eyidence+ inasmuch as it grows stronger instead of 
weaker with the lapse of yeELra. The tooth of time may eat away 
all other proofs of title* DooumentB are lost, memory fEulSp 
witnesses die. But aa these become of no avail, ari eEicient 
Bubatitutc is in the eatne meaEure provided by the probative force 
of long ppsKcsaiom So abo with long wsmt of poEsassion bb 
evidence of want of title ' as the years pasa, the evidence in favour 
of the title fadeax while the presumption againat it grows ever 
stronger. 

Ilem, the Up we have tlie ciiial foundatiun of the law of 
prEEcription. For in this easOr as in &o many othera, the lau^ 
boa deemed it CLspedieiJt to iconfor upon a certain apeciea of 
avldencQ coacluaiva forc^e. It has eatablkhed a conclusive pre- 
sump t Eon in favour of the right fulneE^ oI lung posaty&Bioiij and 

poBKSMr took mid£r an metnrmenl of oORVcyiLo^e bv 9 . mmun wbo 

haJ DO J-igbt to COtlVBy, ho mil b* tatoppi?<S frum dcEivlDg ihi tmladHr of thr 
HI. Hgmmsi oiLer bencUctHriM inKder Dalton v, FiUo^^ald! [IStlTJ 



AnJ Nishti and Poffj" ^onfra^f, [iiKk&] 1 Cbl 3^1 botb mml 
bj HotdHworth, i/ii^onror to ihw Und fiFfi e 
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ngainst tbe validity of claLms which are vitiaieil by long want 
of possession. Lapse of time is tecopilsed a& cneadTe ami 
destructive of nglits, instead of merely sle Bvideuce for and 
against their existence. In Biibstanoe, (hough not dwaya in 
form, prcBeription has been advanced from the law of evidanee 
to a place in the Eubstantive law^ 

The coneJnsive presumption nn which praficription is thus 
founded falls, like all other conclusive presumptionSp more or 
lese wide of the truth. Yet in the long run, if used with due 
safeguards, it is (be mstnimant of justice. It ie not true as a 
niatter of fact that a claim unenfort^cd tor six years is alwavs 
unfounded^ but it may ba w+ae for the law to act as if it were 
true. For the effect of thus exaggaratLug the evidential value 
of lapaa of time is to prevent the personB eoncemed from per¬ 
mitting such delaye as would render their clnims ip naality 
doubtful. In order to avoid the diSieulty and error that 
□ecessarlly result from the lapse of tiiiiie, the presuiiiptian of 
the coincidence of fact and right is rightly accepted as iina! 
after a certain numher of vearB. Whoever wishes to dispute 
tills presumption must do bo within that period; otherwise his 
fight, if ha has one, will be forfeited aa a pennlty for his neglect. 
Pfpjlanfr&na non dorttimdihun yuTa ^ubtem^nL 

Preecriptioii is not limited to rights in r^m. It Ls found 
within the sphere of obligations as well as within that of properly. 
Positive prescriptiDn, however* is possihEe only !n the case of 
rights which admit of poeaesslon—that is to a ay, eoutinuiug 
exercisfl and enjoyment, iltjst rif^hts of thia naiure are riglita 
in rt m. Rights m ptrsonam are commonly extmguiabed by their 
eKoraiae, and therefore cannot be piaeessed or acquired Ly 
prescripLion. And even in that minority of caaes in which such 
rights do admit of posseaaion, and in which positive presariptiou 
is therefore theoretically pcssihle, modem law, at leasts has 
Been no occasion for allowing it. Tliis form of prescription, 
therefore, is peculiar to the law of property. Negative prescrip¬ 
tion, on the otbflr band, is common to the law' of property and 
to that of obligations. Most obligations are destJoyed by the 
lapse o| time 4 for since the owmership of them cannot be 
accompanied by the posseaslou of them, Uiere is uothing to 
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preserve them from the destructive inJltienco of delAv in their 
ettforestnent 

Negative preseriptbn is of two kinds, which may be dis¬ 
tinguished as perfect and imperfect. The latter ia ccmmonlv 
called the limltatioD of actions, the former being then distin¬ 
guished as preacription in a narrow and speciEc; sense. Perfect 
prescription is the destruetjon ol the principal right iUeifp while 
imperfect presedption is merely the deBtruclion of the acccBSory 
njjhf of acfionf the principal right remaining in existence^ In 
other words» in the one case the right is wholly destroyedp but 
in the other it is merely reduced from a perfect and enforceable 
right to one which is imperfect and unenforceable. In the case 
of the mere IhoitatiDn of netiemfl the still eubsisting right may 
act as a defence^ though not as a ground of action; and sub¬ 
sequent events, anch aa a later promise to pay the " barred " 
debt^ may revive the light of action. 

An example of perfect prescriplion i& the degtructiDn of the 
ownership of hmd through diapossefision for twelve years. The 
owner of land who baa been out of poBSeasion for that period 
dc^s not merely lofle his right of action for the recovarv o-l it- 
but alao loses the riglit of ownership itself {1). So also the title 
Lo chattels is now extingiiished as booh os the right of action 
for wrongful conversion or detention is extinguished (tn). An 
axampie of imperfect prescription, on tlia other band^ is the case 
of the creditor. He loses in six years his right of action for the 
debt; but the debt itself is not extinguighed^ and continue# to be 
due and owing (n), 

S 16^. Agreement 

We have already cwanfildered the general theory of sgraement 
as a title of right. It will he rememhered that we' uEcd the term 
to mcluda not merely coiitfscta but all otbor bilateral acts in the 
laWp that is to say, aU eipreB-Hionfl of the consenting wills of two 
or moru persons directed to an alteration of their legal relations. 

ik) U Is clesr. Ijcswover, that tkntil a debt or elhfir obUgation ii KtimllT 
Hue and ypfetrr^bUs. tio p^JUjaptian agwRBt iU valjditv cm ttiranjih the 
lapsT of lime. Thererore preferiptimi runa, not fiem'ihe dav an whi^ tha 
oblij^itian n™i anrwi, but from that od whiai it firat bcDomu (mfoiGaabJo- 
Aqere TWn caZenii itdn Cumt praefcnyi^. 

f!) ThJfi min is tiOW cDatfijtn.'d in tbe LimitaUep Actf p, 16. 

LimitfttLcm AcL, 1069, n, 5 (S), [iJtermg thn previaTji tawf' 

<Pl> Litmlalinn Art, 1969 ^ L 2 . 
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Agreemenl in this wide &ejiBe is no iesB impKortant in iLe law of 
property Ihnn m Lbat of obligations, 

Afi a title of proprietary righta m rem^ agreement ia of two 
kinds, narGoly assignment and grant. By ilie (onner. existing 
rights are transfemed from one o^vner to another; by Lbe latter^ 
new rights are created by way of enemnbrnnaa upon the existing 
rights of the grantor. The grant of a lease of land is the creation 
by agreement, between grantor and grantea, of a leasehold vested 
in the latter and encumbering the freehold vested in the former. 
The assignment of a leased on the other hand, ia the transfer by 
agreement of a subsistinig leasehold from the assignor to the 
■sasignee. 

Agreement Ls either formal or mformiil. We have already 
suSieiantly considered the signlUcaace of this forma] element in 
general. There h, however, one lormalitj knov.Ti to the law ol 
property which required special notice, namely, the delivery ot 
posseaeion. That fraditfo wagi sji essential element in the 
voluntary transfer of dominium wm a fundamental principle of 
Roman law. TraiUiianibus r£ u^uccpiciniTiuA iJo?riiFnei rfiniiu, nria 
nudis jiaettn tTamferunliit (o). So in English Imw,^ until the year 
1845, land could in theory be conveyed by no other method thun 
by the delivery of possesaion. Ifo deed of conveyance wag io 
itself of any effect. It is true that in practice tills rule was for 
centuries evaded by taking advantage of that hetitious delivery 
of pogg^ssion which w’aa rendered possible by the Statute of Uses. 
But it is only by virtue of a modem atatute (p)* pflsged in the 
year mentioned, that the ownership of land can in legal theory 
he transferred without the posacsBion "of it. In the case of 
chatteTs the corninon law itself succeeded^ centurieg ago, in 
cutting dowTi to ft very large extent the older principle. Chattels 
can he assigned by deed without delivery, and also by eale with¬ 
out l^elliveJy^ The equitable ownership in both land and chaltel^ 
can be transferred by mere declaration of trust, without transfer 
of possession. But a gift of chattels to take effect at law requires 
to Elvis day to be completed by the trian&ter of pogfiession (rj). 

Id this requiremetil of we may see a curious remnant 

of an earlier phase of tbought. It is a relic of tho timeg when 


io) G. fl_ a, fit). 

(pfc StBt. a 4 9 Yict, c_ lOG, b_ 9. 

GararoRff v. Moore flSSOln 15 Q. B. fiV. 
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the Iskw attributed to Lha fact □! posa&eaiaii a degree of iniportonee 
v?bich et Lbe pfe^aot cIbt seeuifi jdtogeiber digpn>partiimate« 
Ownership Eeems to have been deemed litUe more thra an 
liccessory of posseBsiou. An owner who had ceased to poaseES 
had almost ceased to ownp for be wns daprived ol his most 
km|>ort:aBt rlghlSr A person who had not yet succeeded m obtain- 
ing posk^eselon was not an o^Ticr at alL^ ho waver valid his claini 
lo the pot^ei^sian may have been. Tbe tianafar of a thing was 
conceived as uousistLu^ cBaentiaUy In the transfer of the poeaesaini} 
of it. The transfer of titjhis, apart &odi the visibie transEer of 
had noc yet been thought qL 

So far as the F^cjulrement of iradiiio is still jnstifiiiblj retained 
by the laWj it is tp he regarded as a fonnalitv accessory to thife 
agreement, and serving the same purposes as other fornialities. 
It supplies evidence of the agreenit^ntj and it preserves for the 
parties a Torus lest thev be prematurely bound bv 

unconsldecud conacnl; (r). 

It ia a leading principle of law that the title of a grantee or 
fbssignoo cannot be better than that of hia grantor or aBsignor. 
A'cmo pfuj juris ad alium iramfetr^ quam ipjte 

haberet («)■ man can transfer or encumber a right which 
is not bis. To this mlcs howeverT there is a considerabk number 
of important exceptions. The rule is ancient, and most oE the 
estceptions are njodem; nad we may anticipate that the future 
course of legsd development will show further derogations from 
the early principle. There are two conflicting inte rests in the 
matter The older rule is devised for the security of estahllBbed 
titles» Tjuder its protection he w'ho succeoda in obtaining a 
perfect title nmy sit doivn in peace aud keep his property against 
all the world. The eiceptions, on the contrary, are established 
in the in threats of thoBe who seek to ocgiiirB property^ not of 
those who seek to it. The easier it is to acquire a title 

witli aafely, ihe more diflioult it is to keep one in anfetv: and 
the law must make a compromiae behveen these two adversH 
interests. The modern tendency ii; more and more to sacrifii-ca 
the security of tenure given by ihe older rule, to the faciljtjes 


l» D. SO. 17. W. 

t#) Sec Jiiriher an iruflja, Uuckiaiid and McSiir. fHomun Lffir i^ad 
TT^minuif Lhht (2Dd >n].]i 110 JT. 
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for safe and speedy’ flCi|ui£itiQa find disposition given by tha 
exceptions to it. 

Tbs&e eicepfciojia arc of two kinds: {1} cho^ due to tbe 
^eparetion of legal from equitable ownership, and (2) those due 
trO the separation of ownerBhip from posseaslon- We have seen 
nlieady that whpn the legal o^-nership is Ui one man and the 
equitable in onotber, the legal ow^ner is n trustee for the 
equitable. He holds the property on behalf of that other, iind 
not for himself p and the obligntioD of this trosteiKhip is an 
cneumbraneo upon hie title. Yet ha may* none the leea, give 
an unenetimbered title to a third person, provided that that 
person gives value for w^hat he gete^ and haa at the time no 
knowledge of the exislenco of the trust. This rule b linown 
BM the equitable doctrine of purchase lor value without notice, 
No man who ignorantly and honestly purehaRes a defective legal 
title can. in general, be alTected by any adverse equitable title 
vested in any one el^e. To this extent a legal owmer can transfer 
to another more than he has himself, notwithstanding the maxim, 
NeTPiD dat qiii non 

The second class oF exceptions to the general principle 
includes the cases in which the pDasession. of a thing b in one 
perEon and the ownership of U In anotlier. Partly by the com¬ 
mon law, and partly by various modern statutes, the posBessof 
m in certain cases enabled to give a good title to one who deals 
with him in good faith believing him to be the owner. The law 
alloT.va men io these cases to act on the presumption that the 
poflseESor of a thing is the owner of it: and ho who houefltly 
acta on tkis presumption will acquire a valid title in all events. 
The most notable example is the case of negotiable mBtrumenta 
The possessor of a haak-note may hAVe no title to it: he may 
have found it or stolen it ; but he can give a good title to any 
one who takes it from him for value and in good faith. Stmthifly 
meroanlile agents, in pofiaeasiou of gpoda belonging to their 
principals(, cail eflectivcly transfer the ownership of them f(l 
wliGther tbey ara authoriaed tbaret-Q or not {«). 


(t> IliB KacloTE \ee, 1S89. .. j , . 

Uu |»ElUrt!«r of U cliaMel may emJar ■ gorf ttklo to it 

franSi Cml Coda lays down tht (Tenoral pTinciple lhat £a /«pj * miitiWM Fa 
dofteijion eOMl titrt In ollwr worda tb« ownorahlf of » chiKet mrakfi m 
dtait [!• *ui*e or ,w wyoelw, no rijflll sf ^ ^ 
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I 1G7, Inherjtance 

The fourth and last mode of acquisition that we need con 
^ Inheritance. In respect of the death of their owners 
all rights ^0 dimible into two tJassea, being either iDbarituhle 
or u^ientable. A right is inheritable if it aurrives its o^vtle^■ 
unuiheritahle if it dies with him. Thia division is to a large 
eitent. though far fmm completely, coinoident with that betiveen 
tiropnetary and pofeonal rights. The latter are in nlmoat alJ 
cases 80 mtimateiy eonnected with the personality of him in 
whom they are vested, that they are Lncapiibla of separate and 
continued existence. They ere not lucrely dinetted hy death {as 
are rights of eve^r son), but are wholly eitici/m-aftcd. h, 
escep^ona] cases, hmyevny, this is not bo. Sorua persanid rights 
are mb writable, jubt ae property is, an ioetunce being tbe Btiitus 
of hereditary nobility and the political and other privileges 
ttcuessnry tkereLo. 


Proprietary rights, on the other bond, are usually inheiitable. 
In respect of them death Is a afvestitive, hut not an eitiuctiva 
et. The exceptions, however, arc numaroiis. A leaae may be 
for the life of the lessee instead of for a fixed term of veoiB 
Joint o^ership is such that the right of him who dies first is 
wholly deatrioyed, the survivor acquirmg an aicIlbIvo title by the 
ju* acoretcendi or right of survivorship. In the great majority 
of cases, however, death deatroys merely the ownership of a 
proprietary right, and not the right itself. Even rights of action 
now eurvive the death of both partica as a general rule {a). 

The nghts which a dead man thus leaves behind him vest id 
his Tepretentattne. Th«y paag to some person whom the dead 
inan. « tHa law on hiB behaW, has appointed to represent him b 
he world of the hy^ This representative bears the person of 
the deceased, and therefore has vested in him all the bhvritahlo 
rtghts, and has imposed upon him all the inheritable Jiabilitiea of 
be deceased. IniieritancB is in some sort a legal and fictitious 


Lhird pewns who hi.Vft abt^ioed [-1 in (rood fnii k Tk* piiU ^ 

to imEwrUnt for il does lot upplj 

chaCteJs ]oHt. SpeukinE ffftriarBillT, thEfserm-e ° 

□wnsr hns TDliintiirily entwistEd Uje posBesiien ef ^ 

BE a plodgofl, tormwer, J«pc«itBa, or igaot who hu 

fa Wlno Ihird iwrHJD. WsUflzy-LMantuisrie “f j* 

alBA, far riirj Binular law, Lha (lenaan Civil CnS^ 

ItjiJi&d CiTil Becif.. 7r.!i7_T0a. Cod», BBDti. iSctS—and Lfas 

{tlS Lbw B^fr+lnii {MwfthtnaflGHi Psifii iaiQqa]i 1S34 i 
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coDtinuatlou of the persomility of the dead man, for the repreaen- 
tatiye is In aoma Bort idantlljed by the Jaw with him whom he 
Eepresenta. Tba rights which the dead man can no longer own 
or exemise irt propria and the obligationB which he can 

no loDger in pTopria perse na fulfil ^ he o^v■^ls^ ©xarciBeB, and fulfila 
In the person qf a liTing aiibstitute- Tq this extent, and in thia 
lashion^ it may be said that the legal personftUty of a man 
flufriTea his natural personality, until, his obligutLona being 
duly perforraed, and his property duly disposed of, hia repre- 
fientation sinoiig the Living ia no longer called for (5).^ 

The represeutativa of a dead man, though the property of the 
deceased 10 veated in him, is not necessarily the heneficiul owner 
of it. He holds it on behalf of two claB43e0 ot persons, among 
whom he himself may or may not he numbered. These arc the 
credit-ora and the beneficlaoes of the estate- J ust as many of a 
msn^a rights survive him, so also do many of his liabilitiea; and 
these Inherit-oblo obligations pass to hia rapresentativen and must 
be sst-ifified by him. Being, howe^^er, merely the representative 
of another, he is not Ikble in- propria pfr#ona, and hia 
rEBponaihility is limited by tiie amount of Ihe property which 
he has acquired from the deceased (c). He possesses a doublo 
eapacitv, and that which is due from him in right of his executor¬ 
ship cannot be recovered from him in hia own right. 

The benefiejuries, who are entitled to the residue after satis¬ 
faction of the creditors, are of tvro elasaes: £1) those nominated 
by the last will of the deceased, and those appointed by the 

law in default of any such nomination. The succeBsion of the 
former is testamentary (fix Ustam^nio) ; that of the latter is 
Intestate (ab ini^ttaio). As to the latter ihcrc is nothing that 
need hero he SEtid^ save that the law ia now^ chiefly guided by the 
prestimed desires of the dead man (d), uud confers the estate 
upon liiB Felatives in order f>( proximity. lu default of any 
known relatives the property of an intestate is claimed by the 
state iteelf, and goes as bona rnedTtlia to the Cra\^Ti. 

(b) Hereofjtaa ^ . . perBanajn . . . defarKld nafltiiiet. D. tL 1. 34. &M 
BiilmtSB, Lbw, .Sil—3A3. Ancient ia^t 181—182. 

[a) This rule whb n&t ciriginaUj tvcogalwd In Bumnn law, but in 

&ubfltBJ3CH ijitToducBJ bj jLiitinlaiiL BchS Bucklana find /fonton tamr 

and Comft\rin htiai «dr1 H'J ff. . . r ^ * -r^ . . 

(li} Before ths fruDOfrBSJPTi rulea id Ihfi AdmiiiistriilMni of Estalea Art. 
ware ilrafln.1. many were einmincii In ScnnerBEt EfinfeB m order to deter- 
iniM the averflg^^ "tcatamentfiry protiiinn mada by tbotc with inuUL efftntee. 
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TraUuicntarj’ Bucceswiun, on tile otlier iiftdd, deteonde fiirtber 
coMidefayon. Althougb r dmmi man Jji« no rights, a msD while 
yflt AhvQ has the right, cr speaHag mote eiactly, the power, to 
deternime the disposition after he Is deed of the pTOpertj which 
he kares behind him. His last will, duly declared in the 
document which we significantij call bv that anme, is held 
inviolable (generally speahing) by the law. For heJf a ceatiirv 
M more, the rights end responsibilities of living men may thus 
be determined by an instrument which was of no effect untfl the 
author of It was in his grave and had no longer any concern with 
the world or its affaire. This power of the dead lieuid (motiua 
ma««s> IS 80 famjjjar a feature in the law that we Bccept it as a 
letter of course, and have some ditEcnIty in realising what a 
Btc^nr phenonaenon it Itl reality is. 

It Ib dear that some limitation must be imposed by the bw 
upon tha power of the dead over the living, and these restrictinns 

or three chief Muds : 


FI limited period 

after bis death that the directions of a testator as to the diflpositioo 

of h^ property are held valid. He must so order the destination 
of instate that within this period tlio whole of it si,all 1 «c^me 
vested absolutely m some one or mora pereons. free from all 
testamentary conditions and resfrietiona. Any attempt to retain 
the property tn mann niorfua beyond that limit makes the 
testamentary disposition of It void. In English law the period 

is dfitermmed by a .set of dabomto mka which wa need not hem 
coni^ider. 


(2) L.«iibl,o«s 0 / atuauiK. A aecond Ihnitation of testa¬ 
mentary power imposed by moat legal systems is that a testator 
enn ^ith a eertain proportion of hb catnte only, the residue 
being allotted by the bw to those to vvhom he owes a dutv 
of supi»rt, namdy, his wife sod children. In England thb 
restnoHon upon testamentary power b found only in a very 

wpfp Ipy the Ths tnki 

P«g rty was cr»e«3 in ibc mt«e„ □> tL ISnMrtd 

*/ Bnffbrk Lain before Ediritri I (fled ed. IHflSl tL AM JfnJor| 

inw tie inlnrtncy ralea were to peflflliir m to -rsiitH j.' 

(Biickloiid fend McNsir, Dp. erl.r^, IDl (LJ * itranp dliUa of inteatney 
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qudiried fornL By the Inheritance [Pamily Fruviaion) Aert, 1030, 
B depcJidjmt for whom a will docs not nmke rsflaonable pm- 
vlaion ** may apply to the coiirt for mainU^nimce out of port of 
the estate. The attitude of the courts is that this Act does not 
cast on testators a duty to make proYision for their depeodantflT 
and that dispositions can ba interfered with only if they are 
unreasonable 

(3) Limitafiouf of purpose. The power of lestamentaj^ dis- 
poBition Lb given to a man that he may ^ise it lot the benefit ol 
olhef men who survive him; and to this end only can it be vnlidly 
e^H^rcised. The dead hand will not be suffered to withdraw' 
property from the uses of the liying. No inan can validly direct 
that his lands ahaU lie waste, or that his money Bbsll bo buried 
with him or thrown into the sea {/}. 
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DiYlPTPiifl of the BubstaatiTfi cLvil law: 

1. Law of Property—Proprietaiy rights in rwm. 

2. Law of ObligatiDnfi—Proprietaiy rights la perjonam. 

3. La^ of Srstos—PerBonsl rights. 

Meanings of the term property: 

1. All legal rights 

2. All proprietary rights- 

3. AH praprifltflry rights ta rem. 

4. Rights of o«TH 5 T 5 hip in laatennJ. ihjngB. 
fHvIsifsna of the Isw dI property: 

L Ownerahip of material things —Corporeal property. 

2. Rights in « proprio ia immaterial thingB: pmttinta and 

tTade-iELarks- 

3. RightH in TE alicae over Tnaterial or immaterial ihingi: 

leases, trBafeSj and Hecuritlei. 

The owttL'tship of mateEial things- 
Tts ca-sential qualiLko: 

1. ■Generality- 
%r Fermaiience. 

3, Inharitanee. 

Ownership of land in English litw. 


fi]> Fer Bennerttp J,+ in Bm Erttmttbridg^ <1943}, l^a L T IB6, 

... ..... - .... _ - Kajm-FreflOd^ 


For 

and 


historical aMnpaTtttiviS djacEtBAionfl see Geld, Eob«aa^ Eahn-FrBflOd^^ and 
Brckncr. '■ b'njedoni af TeitstSiui " (1938). 1 Mod. L, B«iT i Utiger, TIm 
InbBrilitlPfl Art and tht Funiljr ■* a«3). « Motf. U Bew. tlAj ■n<l * 
™iiOT«ui*» Lo (1085) 90 low* L. Bsf. ISO ff. For t^M l»w «* Hucldmd 
and McNair^ Law and Common Ldifl fyiul ed.} IBr-S, 

(/} Btawn V. Biffden tlflffiS), Si Ch. D. Mfl 
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MoTable ud immofahle pmpert^^ Land and cliatteli. 
Mq^mblfl and iinm£>vii:ye right*. 

Th« local fliluation of ligbta, 

Rtal and perHmal propeitv. 

Mcaniogi of the term d^ttel, 

Kigbtfi t» na projwia in iiniiLiitfinal thij^e: 

Patent*. 

2* Liters Ey cepjrigLt, 

3+ Artistic copjright- 
A. Muica] and drnmaLk; cnpjdgbt 
5. Good-will, trade-mark*^ and trade-name*. 
Encumbrances over propsrtj j: 

1. Lease*. 

Their nature. 

Thair h abject-malter- 
Their duratiDn. 

2- Servitude*. 

Tlieir nature. 

Their kieda 

L Pablia and privater 
2- ApparUmant and in groa*, 

3 r Securities^ 

Their nnttire. 

Mortgages and Lian*. 

The essential nataro of a mortgage, 

Ki^aities of redemption. 

VloTteaffm alignment. 

(By way of enenmbraneev 
The double awncrahip of mortgaged property. 
The reduction of mortgages to Jkni. 

The kind! of liens. 


Absolute! ownerobip. 
PoBaefflorr ownarabip. 


Modes of acquiring proparty: 

I. PoseeMion. 

L Absolute title to rrj nuUinta 
S: ReLatjTe title to ret qh'ean. 

II. Pirscfiptloiu 

L Fositiva or acqniaitive. 

2. Negative or extinctiTe. 

RatianoJ baiii of prescription* 

Pr«umptiQa of ttiijicidcaw ot pwisMioa and (iwnerJiii 
Closces of nghu luhiect to pracriiitioii. 

Plcscriptioru 

,,, (Imperfect—the bmitation of acUeiLi. 

IlL Agreement- 

fl. AitignmeDL 
(2. Grant* 
fl, Fornsal. 

\2. InforniaL 
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Th* e^cscT of mgreamrat. 

dnt qni mm hab^. 

EicaptiDns: 

L Saparatlan u^l kgftl AJid eqnitabte owpeiahip 
a. Separation oI Gwnerfiliip and posseSHon. 


lY. Inhari^AiiA. 

. rinh-mtabl^, 

| caiiilierit*bK 

Thrt rcpiNSitAti rea of dead men. 


Tbe eieditoT^ of dead JTban, 

Tlio beneficiaries of dead men- 
1. ilfr inlrJtflie- 
2r J?® fafamenfo. 

The Iimltn of tjestamentarj power 
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CHAPTER 21 


THK LAW OF OBUUATlOKa 

S 168. The Hatore of Ohligatfons 

OawGAiiojr in iU popular flonae is manly 4 ■vnon™ tor dutv 
its legal sense, derived from Homan law. diffem from this in 
several ^pects. In tire first pkoe. obligations are merely ooe 
elass of duties, namely, tliosa which am the eoneiatives of righu 
i« personam. An Dbligatioii is the juna. or bond of 

te^l necessity, which binds together two or more detertmnnte 
mividuals (a). It indudes, for eiample, the duty to pay a 
debt to perform a contract, or to pay damages for a tort, but not 
the duty to rnfram from interfercnee with the person, property, 
or reputation of others. Secondly, the term obligation is in law 
the naiw. not merely of the duty, but also of the correlative 
right. It denotes the legal relation or cmcuftim juri. in its 
entirety, including tho right of the ooo party, no less than the 
habiLty of the other. I^hed at from the point of view of the 
pemon entitled, an obligation « a right; looked at from the 
pomt of view of the person bound, it is a duty. We may hsv 
either that the creditor acquires, owns, or transfers an ohligition, 
or that the debtor hna muurred or been released from one. 
Ihirdly and lastly, all obligations pertain to the sphere of 
propnetary ^hts. They form part of the estate of him who 
entitled lo them. Rights which relate to 0 person's liutut such 
as those created by marriage, am not obligaliops. avon though 
they are rights m partcnam. An ohligntbn. therefore, may he 
dflfiniHl as a proprietary right fa pejtonam or a duty which 
tiorreflpoDds to such ^ right. 

The person entitled to the benefit of on Miyath waa in 
Roman law termed credifor, while he who was bound by it was 
called dsbitor. We may yeature to use the corresponding 


fa) OblS^fctH:! mX \niiw rsnculutn 
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English termfi creditor and debtor in hn equally wide aense. Wc 
aiiiill gpexik of CTcry □biigatJon, of wiiatever nfittire, vested 
in or holonguif to a rreditorp and avoiliii^ against a debtor. Tbere 
iSt of course j a narrower sense, in whiiih. these torros are applic¬ 
able only to those obiigatianB which eonatitute dfftfs ; that is to 
say, Dbligatioiis to pay a dehtiite or llqindatEd Bum of money. 

A L^chnical synonym for obligation is ohote tn acftcn or ffinip 
in flfibon. A choee in action rncanfl+ in our inodem use of It, ii 
proprietary right in p^rjonant ]■ for example, a debt, a share in a 
joint-Btock tuijipany, money in the public funds p or a claim for 
damagcB lor a tort. A non-proprietary right itr perionamip eueb 
as that w^hicb srisea from a contraci] to niflrry^ or from the eon- 
xract of marriagep is no more a chose tn action in Plnglish law 
than it is an obli^ufio in llomun law^ 

Choaei in Bcdna cppos^d ta choaea Ln pOEBesaion, thnagh tliy 
Jailer term bus all tnt fallen out oJ a#e- Tlie true natnm of tbt 
diBtiTietion thiit cxpiCEged baa been the subject of imicK diBCUSsicm. 

the present day^ if anjr logical yaliditj at all is to be ascribed tP 
itp it muBt ba identilSed Ttiih that hetweeii rtal and pensoaal rights, 
that is to sayp with the Ilomaii distinction between J^iniinfum and 
A chooa in action i$ a proprietary right sa pcrsonaiw. All 
other proprioUiy rights (including such objects of rights a* arp 
idnntiijed with thfl rights tbenisclvcs) are chnseis in possession. If wo 
regard tho matter historically, however^ it become* clear that this 
not the original meaning of the distinctmiL In it* origin a ebosa in 
possoe^ion was any thing or right which was. accompatiiod by 
fipa ; w'liilfl a chose iii! Action was any thing or right of which tJic 
claimaiiL had no poEBcssioiiH but which be miiiSit ohtainp if need be, 
by way of nn ociiLiin at law. Rfoney in a mon^i pui^ was a thing in 
poBccssioTt I motiEy due to hi in bj a d.obt'Or wjis a tiling in action r 
l*his diatioctiou was largely, though not wholly^ coincident with thal 
between rvtd and personal rights, for real rights ara Eoniraonly 
possessed ba wcb as owiied^ while personal rights are commonly owned, 
hot not pospesspd. Tliia coincidencep howeverp wpi^ not complatii. A 
chaltoh for example, Htolen from its owner was rediiced, eu far as bo 
was ccncemed. to a thing in action | but klm right of ownership was 
not thoroby reduced to a merE o&fi^afio {b). 

The extraordiuary importanoo attributed to fact pf possession 
vfRB a. charactoriitio feat ore of our early Isw, As this irapartanca 
ditnimshed. tltE original aignlficaiicse of tho distinction between things 
in poF-^^iDo and thinp Lu action was lost si^t oEt and thp^e tomu 
gradually acciuinfd a new meaningr Originnlly shares ajid asmtuLici 

(t) Jacob"! Loir I>iriiPfinrp, dtnd by Kweet in lO h- Q. It- at 

p. 903 D. 
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would, probiiblt’ liuve been clB^s^d ^ Lfaip^i in pDueqti.iJO'n, but thuj 
aro HOW Lliiiai^ in action^ Con^crifeJy landj DLud cbAttelE u# npw 
things in pomession, ii-hctlier the ^whet mains po^a>quii af tbfim 
nr upit Ohligfliioiw were the mwt important spedes of thingi 

in action, and they are now the onij apecies. Nsithcr the old law 
nor the new giTEs any conntEnjanBg to th^ Enggeation mad# by MOm 
lliat immatoTial property^ Hnch as patonta^ cftpyriglitB, sjid trnde-ni&rki^ 
AliouJd be claiaed oa choses in action (e). 


I 160. Solid atT DbH^atlons 

The DormaJ type of obligatlDU is tlint In whieh there is oue 
creditor and one debtor. It often hnppeiiA, however^ tbet there 
are t'svQ or more creditors entitled to the samo obligntioiii ot two 
or more debtors, under the same liability. The case of frwo or 
more ereditotu gives rise to little difficulty, and requiraa on speciul 
consideration. It is, in most rospects^ merely a particular 
Lnstance of co-ownEisliip, the co-owaats holding either joint]v 
or in coinmoa, according to ciroumstancea. The ease of two or 
more debtors, however. Lb of aome theoretieal interest, and calls 
lor Hpecinl notice. 

Examples of it ata debts owinff by a. finn of partnerB, debts 
owing by a principal debtor and gnamnteed by oua or more 
auTBlieS; and tbe liability nf two or more perBona wbo togethar 
commit a tort. In all auch cases each debtor ia liable for tbe 
whole amonuE due. The creditor u not obliged to divida his 
claim into ee many dificrent parte aa there are debtors. He may 
exact the whole sum from one, and leave that one to recovar 
from his co-debtora, if possible and permissible, a ]uet proportion 
of the amount so paid. A debt of f 100 owing by two partners, 
A and B, u not ennivalent to one debt of £30 owing by A and 
another of the same amount owing by B, It is a singla debt of 
£100 owing by each of them, in such fashion that each of them 
may be cotnpellEd to pay the whok of it, but that when it ia once 
paid by either of them, both are discharged from it (d), 

Obligations of this deswiption may be called solidary, ainci' 


(e) A* Uj lbs natDJS of eboBu in sclinn, he Bluckntonc IT ™. 

Bank » IPfcmroB (1(061, 90 Cb. D. Ml sad (1050)^1^ Cs. I 

tmnxB at uticlea by diffennl Writert in tb« 1,. Q B * TK k.' (If. TT ^ j 
Elphin.lono( X, 1«, l,y T. C. WillirkMa; X. W, tj C Si 

8, BtndhnrBtt XT, 223. by T. C, Williuiu; XI. 238, bv (3 B^nat 

fd) wt ebfilt K®, tbe ia an% ilti-HiVi mntiilnrl i p 

tb. dobto™: but when hB>aBobuieod jUS“^^^^ 

by way of oxccutlon, obCoui paymenl of tte whole frmn sny one. ’ 
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in tbe lfliigUB.gE BomBa law, each of the debtors ie bound 
in instead of pfQ peris; that is to BBjt for the whole, 

and not for a propoitioiiato port (a), A aolidary obligation, there¬ 
fore, mav be defined aa one in which two or more debtor® owe 
the thing to the same creditor. In English law they are 

of three distmet tinds. being either (1) gereral, (3) ioint, or 
(b] joint and aeverol, 

1. Solidary oh ligations are scrqral when, although the thing 
owed is the same in each ease, there are as many diatinct 
ohbgations and causes of action aa there are deblor®. Each 
debtor is bound to the creditor by a distinct and independent 
etneuZum jun'a, the only eonoectioii between them being that 
in each cose the subject-matter of the obligation is the same, so 
that performance by one o£ the debtors necessarily discharges all 
the others slso. 

2. SoUdfliT obligations are joint, on the other hand, when, 
though there are two or more debtora, there is only one debt or 
other cause of action, as well as only one thing owed. The 
ptnculiim juni is single, though it binds several debtora to the 
ann.,. creditor. The chief efieefc of this unity of the ohligatinn 
is that all the debtors are discharged by anytliing which dia- 
cbaiges any one of them. When the emculutn juris has once 
been severed as to any of them, it Is severed os to all. 'Whore, 
on the contrary', solidary obligations are several and not joint, 
performance by one debtor wdU release the others. but in all 
other respects the difieront uisculo /«rii are independent of each 
oiber. 

3. The third species of solidaiy obligations consists of those 
whicb are both joint and several. As their name implies, they 

half-way between the two extreme types which wo have 
abeady considered. They arc the product of a coropromise 
between two competing principles. For some purposes the 1b w 
ireate them as joint, and for other purposes os several- For 
some purposes there is in the eye of the law only one smgie 
obligation and cause of action, while for other purposes the law 
consents to recognise as many distinct obligations and eauBM of 
fiction OB there sjc debtors. (*) 

(*) For » furlbfir diMUSBioE a! duB tenwinolcilEr MA willtinu. Joint 
In b. 
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On ivlkat principle, then, docs the law determine the close 
to which any siilLdiin- ohligation holongs? Speaking genemlly. 
we may aoj that such obligotiocs nre several when, oUhough 
they liave the some Bubiect motter, they hove different flourcca, 
they ore BevernI In their nature, if they ore distinct in their 
origin. Tliey ate joint, on the other hand, when they bavo not 
merely the same subject-mat ter, but the same aouree. Joint 
ond several obligatiqna, in the third place, are those joint 
obligations which the law, for special reoBonB, chooses to treat 
in special respects as if they were several. Like those 'n'l)u;h 
are purely and simply joint, they have the same source as well 
as the same subject-matter; but the law does not regard them 
canaisteiitly os comprising a single vmenlum jurit. 

The fd^wiug sie exampies ol wUdaty ^bUgatkni which are 
several in their aataie: — 


c* ■ principal duhtor ond that of his suiuly, 
provided that the contrsct of soretyship is enlnnijiient to, or otherwise 
independent of the crBatimi of the debt eo gasranteed. But if the 
two dehto have the same origin, as whem the principsl debtor and 
the surety sign a Joint bond, the case is one of joint obligation, 

(2) The liability of two or mcio co-sursties who guarantee the 
samo fieU mdepi^ntly of each other (/). They may make them- 
■eJvcs joint, or joint and several debtors, on the other hand, by 
jeming in a ningk coiitrflct of guarfintca, 

(3) Separate jedgmonts obtained in distinct setioiu against two or 
more pemont liab^ for the same debt. Two pomone. for sample, 
jointly end severaUy liable oq the inme contract may be mpnratcly 
sued, and judgment may be obtained against each of them. In such 

r jointly liable at aU; each is now eeverally 

liable for llw amount of hie own judgment; but these two ohlJgations 

O^her^ '*'**^' satisfadion of one will dieclia^e the 

(4) The lialiimy of independent wToagd«,m whose acta cause Uio 
same dniimgi^ This is a somewhat ram ease, but is perfecUr possihlo. 

wrongdoers, simply because the^ both act 
^ogfully Mid their art. unite to cause a siogh, miachievU msull. 

““-st^veminmitted n joint act; that ie to say, thev must have 
Mlod logrther with eeme ^mmon purpose. If not, tLv may be liable 
la scliJem and Mvorally for the Common harm to which thefr sloa™ S 
contribute; but they am not liable as joint wroiifidocrS in 
riiecipnm v. The J,ondea C<>unty Couacil (j) ihJ plaintifT. hX ww 


ffl tFQTiJ T, Tftfl Bank flflfia), S Ann Cu T&fi 

(j?) [IBM] 1 B, &40. Cf. j n 

Ncgli^tncff tXasXK ( B, ^ J int Tort* iind CnTiinb-alorg 
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Injured bj tluo subside^E^j of (Dimdatianb, \hia Euts^kdi^ce resulting 
from e:^{;avaticiiis ji:^gl||;Ej]tlT iimdu hy A, t&koji in conjunction witb 
tho nrgligtinre q{ £t b w^lEt m leaving z water-mnln In^nS- 

cifMitlTF EtD|3p^- It wjiA Liild Qiat A and musmnch as their s^iA 
irere qnito indi] pendent of each otherp wrere not Joint wrongdoetfip 
Bjid « 3 ulil ndt be joined in the same action. It waa Boid hy Lord 
Justice ColUn* (A) i Th* d^ago is on^^ but tb© catieeB of eotion 
wliicb liava led Eo that damage are tvo^ couiiiiilLed twa distinct 
perBonaliLiCfS.'"' The Liability of tba partieB was aoLidary^ but not 
juint, Su also anoce^iTO acts of wtiongfnl oanTerslon may bt com* 
tnilEed br two or more perwus in reB|Hict oE the same chatteL Each 
Lb linllo in the aHion of tnrror to tba owner of the chattel for its full 
ralno. But they are liable ESA'flrallyj and not jointly. The oTmer 
mny bh* eadi of tbsn in diderent actions; though payment of the taluo 
by any one of them vrUl discharge the oUierg (i). 

Esamples of Joint obligatipua are the d^bts of partners {k)^ and ail 
othiir Eclidarj obligations cunETucfu which hare not been expressly 
made joint and sereral by the agreement of tbs partiei. 

Examples of joint and several obligations are the liabilities oE 
those who jointly oommlt a tort (f) or {perhapa) a breach of trntt (tii)* 
and aUo all contractual obligatiems whinh am exprecalr made joint and 
several by the agcocmeut of the partlei. 

I 170. The Seoi^s of Obligatfotis 

Clnnsed in resp^et of ttieir soumefl or modos of origin^ the 
ohligatiotiB reeogiihi^d by EugiiBh taw nrc divisible inSo the 
following four clossea :— 

(L) Contrsotua] — 0&f(pafloncfl cx Mn^racfii^ 

(2) DelictaJ — Ohligaiionai ex doficfo* 

(S) Quasi-eontractual — O&iiV^fltioiica quad is* oowfraciu. 

(4) Innominate. 

§171. OblJ^tiona arisLog from CniatiaetB 

The tirst^and most importnut class of obllptions consists o( 
those which fire created by contract. We hiive in a former 


ih) At p. 645, 

(fl Aforrii r. Ro^in^oa flBM), 3 B. * IW. ^ \ ^ w 

ik} PartderbhJli Act. ie»0, h. fl; timaiay. ParfitflrrRip (llth cd.) 365 (f-p 


(0 But ih6 miiiLiiing id lh3« phrare as applied to tort a dlffera KslnEWhat fnam 
itt UicBJiing ia contnict. See WLSliamB, up. ^57, 63 Tl. I- ^ ^ 

im] It IB commanty said that the Liabllily (or brcMh of troBt i€ ]Diltl btiiI 
icfcral (#«, fl,ff.p Underhill, Trit-fj (lOlb ed ) Art. flO). hnl it may ^ ciuEit^id 
wbflihBr Ibia TiiaflJiB abything more Ihan that thn oblieatioo le a folldaTj 
ohligntion that U aevOiml in iti nnlure. 
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chapter sufEciently considered the nature nf a oontnict (n), end 
we there sew that rt la. uj genend, that kind pf agreement which 
creates nghts m perjonatn between the parties to it. Kow of 
rights in penonam obligntions are the moat numetgua and 
impoi^nt kind, and of those which are not obligations com¬ 
paratively few have their source in the agreement of the parties* 
Ibe aw of contract, therefore, is almost wholly comprised within 
e aw of ohligations, and for the practical purpoaes of legal 
ciassihiatioo it may be placed there with sufficient accuracv* 
The comcidence, indeed, is not logically complete; a promise 
o mamage, for example, being a contract which falls within the 
Jaw of status, and not within that of obHgBtions. Neglecting, 
however, this stnalj class of pfrtonai BontTOcts. the general theo^ 
□f contract is simply a combination gf the general theory 
of o^ement with that of ohligation, and doea not call tor anv 
further exominatkin. in this place (o). 

I 1T2, Obligations arising from Torts 

The secMd closfl of obligations conaiats of those which mav 
bo te^ed dehetai, or in the language of Roman law obtigationet 
M deJicio, By an gbUgation of this kind is meant the duty of 
making p^mary satisfactign for that apeciea gf ^ng which 
la knoy™ m English law as a forf . EtymolggicaUy thii. term is 
m«ely the French equivalent of the English wmng^tort (lorttmt), 
being that which is twisted, crooked, or wTOng; just as right 
jTccfMia) IS tliat which ia straight. As a technical term of English 
w. however, tort has become specialised in meaning, and now 
includes merely cno particular class of civil wrongs. 

A tort may ho defined as a civil wrong, for which the remedv 
ifl an action for damages, and which is not solely the breach of 

^ipi other merely equitable 

Jhga^om Tl^ definition contains four essential elemente, there 
being four km^ of wrongs excluded by it from the sphere of tort. 

thei^y^ torta. though there is nothing to prevent the same 
act from belonging to both the se olaases at once. 

(it> ^tipffl, j ^ “- 

i“r t°T • 

otlig^tioQ to perform [he LonlFici, ^ “fnlrtkctUiJ, no kEi lhan tEw an^uftl 
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2. Even a civil ivraug us oot a tort , unless the appropriate 
fcmedv lor it is an action for damages. There are several other 
forma of civil remedy besides this; for example, injuncUoiw, 
speciDe restitution of property, end the payment of liquidated 
sums of money by way of penalty or otherwise. Any civil injury 
whii:h gives rise exclusively to one of these other forma of remedy 
stands outside the class of torts. The obstruction of a public 
iiighway, for exanvple, is to be clasBed as a civil injury, imtsmuch 
as it may give rise to civil proceedings instituted by the Attorney - 
Clcneral for fm injunction; but although a civil injury, it is not a 
Lort, Bave in tboae exceptional instances in which, by reason of 
special damage sulTeicd by an individual, it gives rise to an action 
for damages at his suit. 

a. No nivil wrong is a tort, if it is exclusively the breach of 
a contract. The law of conirtusts etanda by itself, as a aeparate 
department of our legal system, over sgainat tlie law of torts; 
and to A large extent liubility for breuohefl of contract and 
liability for torts are guverned by difltcrent principles. It may 
well happen, however, that the same act is both a tort and a 
breach of contract, and this is so in at least two classes of cases, 

(a) The first and aimpteat of these is that in which a man 
undertakes by contract the perfotmaoce of a doty which lies on 
him already, iiidepeniienlly of any contract. Thus he who 
refuses to return n borrow'ed chattel commita both a breach of 
contract and also the tort known as converaion : a breach of 
contract, becausa he promised expressly or implit-'dly to return 
the chattel; but not furreEy a breach of contract, and therefore 
also a tort, because be would have been equally liable for 
detaining ojiother man's property, even if be had made no such 
COnttilDl Bt oil. 

(b) The second class of cases is one which mvolvea consider 
able difficulty, and the law on this point cannot yet be said to 
have been thoroughly deveioped. In certain instances tho breach 
of a contract made with one person creates liability toworda 
another pereon, who is no party to the contract. It is a fundo- 
mental principle, indeed, that no person can sue on on oliypafia 
ex eontractu, ex<tBpt a parly to the contract; nevertheless it 
sojnetimeB happens that one person van sue e* Jeffcla for the 
breach of a contract wliich was not made with inm, but from 
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the breach of which be haa suffered unlawful damage. That it 
to say, a ntan may take upon himself, by a enutraci with A, a 
duty which does not already or othen^iae rest upon him, hut 
which, when it has once been undertaken, he cannot break with¬ 
out doing such damage to B. a third person, aa the law deems 
actionoble. Thus, if S lends his horse to T. who delivew it to 
Z. a livery^stahlo keepcj*, to be looked after and fed and the 
ho^ is injured or killed hy insufBdcnt feeding, presumably Z 
IS liable for this, not only in contract to T, hut also in tort to X, 
the owner of the horse. It ia true that, apart from his contract 
with Y. Z was under no obligation to feed the animal; apart 
from the contract, this was a mere omiEsian to do an act which 
he was not bound to do. Yet having taken tliis duty upon him , 
£«lf, he has thereby put himself in such a situation that be cannot 
break the duty without inflicting on the owner of the horse 
damage of a kind which the law deems wrongful. Tlie omlsaion 
to feed the horse, therefore, although a breach of contract, is not 
exeluEivoly such, and is therefore a tort, inasmuch ns it can br- 
aued on by a person who b no party to the contract. How for 
domage thus caused to one man by the breoeb of a duty under, 
taken by contract with another is actionable as a tort at the suit 
of the former, is a question to he determined bv the detailed 
r^ofi of the concrete legal By stem, end need not be hero con 
Elderc-d (p). 


Bef^ the ehohtien of forms of «licn tho relation bclWE^n contract 
tart waa campheted and ebscored by tJie eriatenco of c class of 

tract end notlui.g morg. end which nevertbeJ™, worn rcmodinble br 
delwlai ferais of Ferms of ooti™ n, either ran- 

Uactaal nr dcl.et^ bat contrertual actions wsre illogicplJy aUa,«l 
m m which ^gre vnu no tm# ccTitmct, but oaSy n auasi- 

^atrert; ojid delirtal crtioni m in which Here wew «« trae tort, 
a mere breach of contrart There i«mie to be no longer any 
McBsxon for iwognwing the esiitenci. of sneh □aesi-tort*. far thev 
were merely a p^nct of historical accident, whid. oiey and shilfd 
be new diTo.natDd Irare tlie tow. IT..^ are a relic ef the days when 

fpi A ilmiliu relntbo nikta between breafbet oi ^ 

BriBch or cDutwit ii lint in xtKEf b crinu^ kot nwrii Hulti It i i cnmei. 

J«l by rnidtfrtiking i c4ntmctu*3 dnty. » inma maj -oat * ^*'V 

■ poiiHon, IbBl tie ciimai Uretlc Ihe iJaty vitbaul aik«tina 

t^d jherafbHii, u Will ci^te criiniHftl liibiLtj, For 

bniiic}:i hi> eoairwetne] AuU to r^i. iL 

enmr or U i, tlxiA ^ 
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CDtiiratLnaL rcmcdicfl were so iroperl«tly developed that tlioj bwl to 
be siipplBfiiented the iise oi delicLol remLiiLes in o&ses oE breach 
coctraeL The caatractoal apcttan ol ojcumpsif ISf in Its OTigiii, mendj 
a. variant of the delicl&t nctlDo of mje. It ia not Eurpiising, then^^roie, 
that unLil Lb£? abolitioa ol ell forma of octiau, our law failed to draw 
with UjoeiLLnLCj the lino between torts and brEatdies qf eontract (§). 

4. The fourth and la^^t clasa qf wron^ which are not iortE 
couslsta of breaches of truBts or other f^quitable obligatioDS. The 
original reason for their excluBion and separnte classification is 
the hislorlcal fact that the law d£ trusts siad equitable obligstlons 
qriginatcfl and developed in the Court of Cliancery, and wa^ 
whollv unknown to tliose courts of common law in which the law 
of torta grew up. But even now, although the same courts 
adtniulater both law and equity, it is still necessary to treal 
breaches of trust as a form of wrong distlncL from torts, and to 
deal with them along with the Saw oE trusts hselt, just aa breaches 
of contract ore dealt with along with the law of contract, Toria, 
conCracte, and trusts developed separately + the princrlpleH of 
hsbiHty tn each ease are largoly different, and they must be 
retained iis distinct departments of the law^ 

Bt Aomc writers n tort has beea defined os the violation of a right 
in Ttiiriji giving risH to an ohiigatian to pay damagEs. ThuiTE is a 
tiinpting simplicity and neatness La this appliemtion of the diatinetioa 
bet ween reghtfi m nm and in pmonqrn, but it iMy be gravely doubted 
whether it dees in truth nsnfornt to tha actual oonteuts of tho UngLieh 
taw of tort*, fifo&t torts undoubtedEy an? vicilatiQUi of rightB in frfti, 
Iweause mout righti iit p^rjonaoi njv eteated by centraci. Eul there 
are rights in pffrionaai which are not oojitractnalp and the violatiDU 
of which, if it giv^ rise to an action for domageH* must bo cIsKicd oa 
a tort. Thn* wlure n doty of care ia created by eontmet, the breach 
of it is in iomo cases actiDnable as a tort ; yet the doty lit owod in 
perioitam. Tho refasal of an iankeeper to receive a tmvelkr it 
perhaps A tort (t), yet it is menily the breach of a non-contractaal 


fialnmnd'a Ltm? of Tortf (Blh | 1-3. 

(f^I BliickstoM (Comwcatafic#, HE. 165) clSBaified thii m a hreriab of qaaEt- 
contract mil qhSigation. Street (^’candfli iotw «/ Lethal LiAbiUtifr H. 23(1-237) 
called il LiabiEltj in qnaii-asfqmpsit. WinEiold (f'rociace o/ iht Uio e/ Tpri 
rrgardi ll as a toft, lod aewrlH that aUhi>ngh tho rlfllit of B trmvcIJaf 
bD be oimiEti-ti JJ- 1 H iwnenam, the duty of the lantEHpoF to inSm^t h m r™; 
hence lha cm© rulli within hii defiaitina of a lort na s braaoh of B duty lfl ram 
U b Kihmitti-d with rtUpcCt that ihia laet tf a fatae analyslB. An innknepor 
b not andof a priaant duty to Biimii all Irwvelloni hn is nndcf B duty te admit 
□nly each ap Bsk for sdtniUance^ Whta the re^nest for ttdmittsDM la made 
tho innkwper'e dntv to admit is a duty in parjnnnm awed to the particnlai 
tritvcLIer wbo aata "far admittance. In Other words there is no duty m irnr 
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rijsht in So y^ith onj aetionnble rsfiisal or neglect on ths 

part of a public olficiiil to perform hii stetutorj duties on bubolf of 
the plaintlH («), 


§ 173. Oblt^tlons arl£Ln| frem QitaaJ'Conti^cte 

Both in Honiaii and in EngiisL law there are certain obllga- 
tiona tihich are not in tnitli contractual in the aenec of ceeting 
on agTEomeiit (fj, hut which the law treats as if they wore. 'ITiev 
are conirMtuaJ in law. but not in fact, being the aubject-mattor 
of a hclitioiia extension of the sphere of contract to cover obliga- 
tiona which do not in reaUty faU within it. The Eotnana caUed 
them oblipafiortes guuifi ex contfaefu. English lawyers call them 
quasi-COD tracts or implied contrncle. or often enougii oontract 
simply and without qualiheation. We are told, for ejfamplo, that 
a judgment is a contract, and that a judgment debt is a con¬ 
tractual obligation (uj. “Implied [contracts],*’ says Black- 
stone (a), are such as reason and justice dictate, nnf] which, 
therefore, the law presumes that every man undertakes to 
perform. *• Thus it is that every person U bound, and bath 
virtually agreed, to pay such particular sums of money as are 
charged on him by the sentence, or assessed by the interpreta- 
tion, of the law (6]. So the same author speaka, much too 
widely indeed, of the *' gcnersl implication and intendment oi 
the courtB of judicature that every man hath engagid to perform 
what his duty or justice requires " (e). 

From a quasi-contract, or contract implied in law. we must 
carefully distinguish a contract i in plied in fact. The latter is a 
true eontmot, though its exietonce is only inferred from the 
oonduct of the parties, instead of being expressed. Thus when 
I enter an omnibus, 1 impliedly, yet actually, agree to pay the 
usual [are. A contract Implied in law. on the contrary, is merely 


to ^tnit trsvellcaj ibere u only a Balii*ilinn (Uibilityl m rem to b« Hiked 
for I^it^noe. Eeiicir. if (ba iaokeapar’a rafoMl to admit be rersnled la t 

(Vl ^ tba breach o“ I 

of ^ Tort goat) ‘ 

qu 4 Hi-..‘ont^ct b rharrfore 

fo> Grant V. foiltm (18$aj, 13 Q, B. D Tta 

(a I CoiPiin£Ti 2 jiPi>f, Xl. 443, 

<63 Ihld. Ill, 150 . 
fcj Ibid. HI, ifij. 
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fictitiauB, for the parti SR to it have not si greed at all, eitker 
expre&aly or tacitly. 

In what caR 0 s^ than^ does th& law recognise this fiction of 
quoai-eontnict r What classes of obligations ate regarded as con¬ 
tractual in iaWp though they ara not bq in fad? To this qiiestion 
it is not passible to give any complete answer here, "ft 0 can. 
howaveTp single out two classes of cases which include moatp 
though not all, of the quas^eontractuol obligationa kno™ to 
English law- 

1. In the first place, we may say in general that in the theory 
of the common law aU are deemed to be eoiitractual in 

□rigLD. A debt is an obligation to pay a liquidated sum of money, 
as opposed to an obligation to pay an unliquidated amount, and 
as opposed also to ail non-peenniary obligations. Most debts are 
a6ri9tfhbnei contraciu in truth and In fact* but there are many 
which hare a different Bource. A judgment creates a debt which 
is non-uontraetual; so^ aleo^ does the receipt of mnney paid by 
mistake or obtained by fraud. ^BTertbeiess^ in the eye of the 
eommon law they" all fall within the sphere of t.'OO tract; for the 
law conclusively presumea that every person who owes a. debt 
has promised to pay it. " Wl^atcver^ therefore Black- 

atone (d), *' the laws order any one to pay, that hecomes mstantly 
a debt which he hatVi beforehand contracted to disoharge. 

Hence it is, that a judginent debtor is in legnl tlusory liable cjf 
coalfflTtu to pjatisfy tho jndgTneat- The liabdi^ of ths defeudMil 1 
■ays I^rd KfitiBr (e), ari™ upon the itaplicd contract to pay the 
Ekdicant cl Oio jndgineiil/' Similarly aU pecaniary obUgationB of 
itfitltation are in thsory CQntrictual, as in the case at money paid by 
iiiiitaj£&+ Of obtained by fraud ot durii^B. If the defendant aajB 
Lord Mansfield (/), " be under an obliEfttion, from tho tiw of naturcil 
jufitice, to rotund, the law Implici a dEbt, and gives this actioii 
loQTided na th& equity of tho plaintiH's case, as it were tipon a 
eembract er coatmefii, as the Romim law earpresaaB it)." So 

abo with pecuniaty obligations of indemnity; when, for esamploT 
the goods of a atranger are distrained and sold by a landlord lor 
rent due by kia tenant, the law impUea a promiBa by the ten ant to 
repay their value to the owner thus deprived of them (r?). A Bimilar 
fictitious pTumtsB is the groand on which the law bases ohIlgatioDB af 


[d] Cornm^ninri^^i m. 100. 

(e5 Grant 7. Smtan UlSSSK IB Q- B. "Dn at p. BOB, 
t/> Moirt 7 . Afflfi/crZnti fL760L 9 Hnrr. lOOa, sE p. 1000. 
( 5 ) V. Pflrfn'efjffl (1700), R T. R. 906. 
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cantrtbution. II, lor eiample, two [wrwmi nffittg iudapendcntiT ol 
«ch o i.^r gui^nintM thn debt, And ore of ,hm i> 

mmpelJcd to paj tb» wholo, he can recorei- half of Uio nniount froEi 
the othar. as due to him nndet a wotTMt ImpUed in law, nltliouch 
tW « clearly none in A aimQat obligation of Mntribot.oo 

la now imposed hj statatc as between joint loTtfeasom and tortfoaaor. 
whoso rndopeinJcjit wcopgi eauw iJjo name domage. (A). 


2. TtiQ frecond skss of quasi-contmeta includes all thoae casus 
in whicb a person injured by a tort ia allowed bv the law to waive 
tie ton and sue in contract instead. That ia to sav. there arc 
flertuin □blij^ationa which are in truth delictnl, and not cGntractuai 
but which may, at the option of the plaintifi, be treated as con- 
tmctual if he so pleasca. Thus if one wron-fuUv tahes away my 
gooda and sells them, he is gnUty of the tort k^wn as treapas-s, 
and his obligation lo pay damages for the loss suffered by me is 
m reality delictal. Nevertheless, I may. If I thinli it to my 
interest, waive the tort, and sue him on a detitious contract, 
demanding from him the payment of the money bo reoeWed hv 
him having rightly sold the goods as my agent, and therefore 
as bfling m deb led to me in reapect of the price ruoeived by him; 
and he will not be permitted to plead his ovim u'rongdoing in bar 
of any such claim (i). & if a inan obtains money from me hv 

fraudulent misreprea^tatlon, 1 may sue him either in tort for 

damages for the deceit, or on a Getitious contract for the re I urn 
of the money. 


The roaEons which have induced the law m iwojpiisa the fiction of 
ctCESi^iitrartua oblieahuns are various. The chial of them, however, 
are the tnJree foUowiiqg ; _ 

(1) The ^dhionaJ ds^licstiun of the varioua fonn. cf perMoal 
Klione. u bsEed either cn Miitrart or on bart. This elauiflee- 

tian «idd be rendered exhauetiyo and auffieient onlv bv forcing all 
hquidated pcomnary obliEotim,, jpto the coat r.rtu of class, regardless 
of llicir true niiture and origin (fc) until quite recently, 

m L ”r"S c" . 

of torta. Liffhtly r. CJciwtou (ISOB} 1 unt lia■ wf re 

ij.’'■‘"T,'" “ 

Tti imporUncB und^r the Con nt/cSoiirti 

amcndni^nis mads fat Act of w* ‘^i*appetr«l with this 

». of ihv Cannty Cnurti Act, 1^34 " ^ difficiatlj undiir 
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{2) TJio d^ire to Aupplj ft thwretiCftl Tiasift for Tiew fornis of 
obligfttioti ^tftblkhed hj lodiciftl dficisino- Horo aa elBewlieiOj 
Bctioni ar^ of LUO in AKiYting tlie d^Tidopiociit of tho Iftw^ It n 
eftbicr for tJiE conrtfl to mj thnt a ^rirtn is Lujiuid to bwBitfie lio 
biUfit lufi tBikon Lo barft so protniE^d, ^bnn to laj down for tbe Hist I inift 
Lbo pitJioiplo tbafe he is bound to pnv whfcitlni't be has pToinised or eat. 

(3) The d^LTfl of plaintiffs to oh tain the bcneUt of the Euperior 
cfficiejicv el contrsctu^ remedi^ In motis tban onE rt^poct^ it was 
Licttor in I'bii old daji of fonnidijuii to sne on contract than on aTij" 
oih^T ground. The cnntractual nmiody of cLwumpjif was better than 
the action of debtj for it did not allow to tlie ddendant Iba resource 
of wager of law. It was bettar than trcspiiES and other delictiU 
remedies, tor it did not die with the penon of iJie wrongdoer, bot was 
available against hie oietnitora. TberefoiO pLumtifla were allowed to 
allege fictitious contructs^ and to ene on ttom in whefea* 

in tmth their appropriftto remedy yae dtsUl or same action ej dflirfo, 

Tt eeems clear that a rational syfilEtu of Law is free to g^ rid of 
the conception of qniiHi-ooutractoal obligation altagether- l^n ns&fnl 
purpose ia served by it at tbo present day. It Btill rcmaiiiB, bowover, 
part of the Iftw of England, and requires recognition aoeordingly {!}, 


5 174* Innominate Obllgatloim 

Tlie foregoing dusEification of obligations as ei tiler oaa- 
tmctuiil, delictalk or qimBi-con^^^raetiJal, is not exhaustive, lor it 
ifi based on no logiii^l scheme of diviBion, but proeeecls by aittiple 
enumeiTition only. CoDfieqnently, it is ne<5eG6ary to rocognisa u 
dual and re^idunry olaas which we may term innominate^ as 
having no comprehensiTe and distmetive title fm}- Included in 
ihia class nfE the obllgationa of tniBteeG towards their bene- 
1iclaries, a speeies, indeed^ which would be sufBciaotly important 
nnd distinct to he elast^d fioparately as co-ordinate with the 
otherfl which have been nntiEedi were it not for the fact that 
trusts are more appropriately treated in another braDch ol the 
[aw, namely, in that of property. 


SUM MART 

Obligations d&Buedr 
Chwci in ftctictL 


m For fbd history of qw MS-fon tract E, M, JackiOtit f^Utor^ of Quawi- 

Ccnlroci, There ii a mOTVOgTftph on the pre^oat Inw by Winfield ^[11353j» 

fiR^ Cnntrocta wbiefa Have ao EpeciflE iuiue itb ^Ue4 by ibo d-vlliftm 
cofttrarlKJ initonn inafr. 
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Solidjir^r C3bligBtiG£u. 

TJieir iLatuzv^ 

Xbeir kimis; 

1, SevefnJ, 

2. Jamt. 

5- Joint ftitd dEFernL 
Coutmctnuj obijgationn.' 

Delictnl obligatigni: 

Tht» natnxe of a tort; 

1. A nTil wrongs 

2. Actionatla by waj of damugn. 

3. Not a mete biea^ of cpntmet 

4. Not A mfiiB hTBAth of Irpst or otbor 
Qitaffi-contract ual ohligAtionaz 

Tlifi nature of quasi-rontrai^^ 

IzutAB^ of qnaai-con tracts, 

Hfasods of thsir TMOgnition, 

Ituiominato obiigntioofi. 
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CHAPTER 22 

THE JUSV OF PHOUEDUEE 

{ 175. Siib^tantife Law and tbe Law ot PncadEire 

It IB no ea^y ta^k tp state with preciaion tins esnct nature of the 
dlatlnetioD batween eubstantive law and tii-o law o! procedure (a), 
and it will conduce to clcameBS if we first oonslder a platisibla 
bub ertoueoua e^eplanation- In view of tile fact dant the adminiB- 
tretlou of Ju&iica in its typicid fcHTO consists in the application 
of remedies to the violatioHB of rights ^ it may be suggested that 
euhatantiTe law h that which defines the rights, while procedural 
Iftw detertulnes the r&niiffdiss« This appHeation, however^ of Lb a 
difltination between jus and riSMiidiufFi is inadniissible. YoVi in 
the first placethere ore many rights fin the wide sense) which 
belong to the sphere of procedure; lor example, a right pf appeal, 
a right to give evideneo on one^s own behalf, a right to interrogate 
the other party^ so an. In the second place, rules defining 
the remedy may he as touch a part of the Eubstantive Law aa 
are those wLicL define the right itself- ^o one would call the 
abolition of capital punishment, for mstancep a change In the la^ 
of criminal procedure. The substantive part of the criminal law 
deals, not with crimes alone, but with punishments also. Bo in 
the civil law I the mica ns to the mensuTS of dniiiagca pert nui to 
the EuhstantiYe law, no less than those declaring what doruage 
Is aotiooablc; and rules determining the elnases of ogreementa 
'which will he specifically enforced are as cleaiiy sobstantiYe as 
are those determining the agreements which will be enforced at 
all. To define procedure as concerned not with rightSi but with 
remedies^ is to confound the reiiiedy with the proceflS by which 
it Is made availablo- 

What^ then+ is the true nature of the distinction? The law 
of procedure may be defined asi that bfaoch of the law which 
governs the process of litigation. It ia the law of actionB 
/ua guod ad a^iioncs pertinet —using the term action in a wide 
sense to include all legal proceedings* oivil or criminal. All the 

(d) Pm m. fu Jli?r didcuBalPD df this topic bm W. W. Cook^ ''' Sdbatfcntis 
nnil ' Proeciliaf* ' in the ConSiali of Ijjiwi " (1939) r Yale L. J. 
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rcaidue is substjuitlve law. oijtl relutcE. not to the piouega ol 
litigfltion, but to its purposes and Euh]Vct>niatter. Subfitantne 
law is eoncemed witli the ends which the administration of 
justice seeks; ptwedural law deals with the means and 
instruments by which those ends are to bo attained. The tatter 
regulates the conduct and relations of courts and litigants in 
respect of the litigation itself; the (nrmer detemun^ tlieir 
conduct and relations in respect of the matters litigated. 

A glance at tfao aotuid contents of the law nf prooedure will 
enable us to judge of the accuracy of ibis explanation. Whether 
I have a tight to recover certain property is a question of sub 
stoniivo law, for the determination and the pmtoqtion of such 
rights ate among the ends of the administration of justice; but 
in what courts and within what time I must institute procecingB 
nm (luestiona of procedural law, for they relate merely to the 
modes in which the courts fulfil their functions. What facts 
constitute a wrong is deterniinod by the substantive law; what 
facts constitute proof of a wrong is a question of procedural For 
the first relates to the subject-matter of litigation, the second 
to the process merely. Wlicther an offence is punishable by fine 
or by imprisonment is a question of Buhstontiva law. for the 
BxiBlcncc and meaauro of criminal liability are matters pertaining 
to the and and purjiDse of the administration ol justice. But 
whether an offence is punishahlo summarily or only tm mdiot- 
ment is a question of procedure. Finally, "it may be observed 
that, whereas the abolition of capital punishment would be an 
alteration of the substantive law, the abolition of imprisonment 
for debt was toeraly an alteration in the law of procedure. For 
punisEiment is one of the ends of the administration of justice, 
while imprisonment for debt was merelv an instrument for 
enforcing payment. 

So far us the adminjatratlon of justice is concerned with the 
application of remedies to violated righta, we may say that the 
substantive law defines the remedy and tho right,’ wyis the law 
of procedure defines the modes and conditions of the application 

of the CUE to the other. 

AUhougli the dibtiDcllon betweeo Bubatnutive !aiv and pfo- 

cedure k sharply drawn in theory, them are many rules of 
procedure which, in their praetical operation, are u'holly or 
BubstantiaUy equivalent to rules of substantive Uw. In such 
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(.-aaes tbe Jiffercoce between these Uvo branches of the law la 
one oi form rather than o£ substance- A rule belonging to one 
department nmv bv a cliange of form piiEs over into tho other 
without mmlprially flffectiDg the practical Lssiier in legal hietory 
isueb tranHitionfl itre frequenl^ and in legal thcfory they are not 
without interest and importantie. 

Oi these equivalent procedural and Hubetantive prindplcs 
them am at least three classes snfficiently important to call for 
notice bare. 

1 . An exclusive evidential fact k practically equivalent to a 
constituent element in the title of the right to be proved. The 
rule of evidence that a contract can be proved only by a writing 
eorresponda to a rule of substemtive law that a contract is void 
unless reduced to writing. 

2 . A conclusive evidential fact U eqnivalenb to* and tends 
to talte the place of± the fact proved by it- All conclusive 
pneEumptiona pertain id form to procedure, but in effect to the 
Eubstantive law. That a child under the age at eight years k 
incapable of ctiinLual Intention is a rule of evidence, hut differs 
only in foim from the substj.nitive ml a that no child under that 
Bgfl k puniBhabla for a crime. That the acts of a eervant done 
ftbout hie maaterk buBinesa ara done with hia master k authority 
ia a eonehisive preenmptioa ol law* and peflaina to procedure; 
but it ia tho foreruuncr and equivalent of our modem substantive 
iaw of employer's liability. A bond (that ia to Sfly+ an sdmksion 
of indebtednesa under seal) was origlniilly operative as being 
c-oucluaivo proof o! tbe eiifltenca of the debt so acknowledged; 
but it is now itself craatiTe of a debt; for it has pnatjed from the 
domain of procedure into that of fiubRlantive law, 

3 . Tbe Ikuitation of actions is the procedural equivalent of 
the prescription of rights. Tho fottnei! is tho operation of tune 
in severing tbe bond bat ween right j\nd reinedy; the latter la 
the operation of time In destroying tbe right. The former loaves 
an imperfect right subsisting' tbe latt&r leaves no tight at all. 
But Save In this respect their practical effect in English domestic 
law is the same, aHhoiigh their fonn is differenti (dh 

(tfl Thnre ia, bowever, elu iinpoTtatil m llit Eagliall BTHtcia of 

Ceanjet of LsWft, f&r (tut SimitiljiJn of fc-ttMM la goTEmed Sy lln; IfX fitri, whil* 
tbe pfEScriftion of nghUi ia (^DniltlEld Sy ihe propGr law ef tbe tranEEctloQ. 

GhfmMre, infEmnfiDCial Ltnf" (^th en.) 611 ffr 
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The normal elements of judicial procedure nre live In number, 
namely, Summons, Pleadings Proof. Jud^tneui, and Esecution. 
The object of the fir^t is to secure for nil parties Interested an 
apportunlly of presentin* ihemselveE before the court and 
rnnking their case heard. Pleading formulates for the use of the 
court and of the parties those questions of fact or law which are 
in issue. Proof Ls the process by which the parties supply the 
court with the dufa necet:^;ary for the decLsion of those questionB. 
Judgment Is this decision itsellT while esecution, the last step 
in the proceedmg, is the use of physical force hi the maintenance 
of the judgment when voluntary Bubmiasioti is witiiheid, OF 
thcBs hce elementB of judicial procedure one anly^ namely, proof, 
is of sufficient theoretical interest to repay such abstract con- 
sideratiDn as la here in place. The residue of thifl chapter, there¬ 
fore, will be devoted to an analysiB of the e^entiat nature of the 
law of evidence. 

I 170. Evidence 

One fact ia Bvidence of another when it tends In any degree 
to render the eslatence of that other probable. The quality by 
virtue of which it has such an effect may he called its probafir^ 
fuTcs^ and evidence may therefora be deRned as any fact which 
pocsesBca such force. Probative force may be of any degree of 
inteni^ity. When it ij= great enough to form a rationnl basis for 
the inference that the fact so eAudenced reaUy eiista, the evidence 
possessing it is said to constitute pmo/, 

Tt is convenient to be able l-o distinguish shortly between the 
fact which is evstHenoH, and the fact of whjoh it is evidence. The 
former may be termed the ccidrnh'czZ /ect, the latter the prmerpai 
fact^ Where, as is often the case, there Is a chain of evidence, 
A being evidence of B, B of C, C of D, and so on, each iafcer^ 
mediate fact is evidential In respect of all that follow it and 
principal in respect of all that precede it. 

1. Evidence is of various kinds, beings in the first place, 
either judicikif or fra judicial. Judicial, ovldenoe Is that whleh 
is produced to the court; it compriBcs all evldeutial facts that are 
actually brought to the personal knowledge and observation of the 
tribunalB. Eitraiudicial evidence is that which does not come 
directly under judLcial cognisaiace, but uevcrtheless constitutes 
an mtcrmodiatc link between judicial evidence and the fact 
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requiring prooL Judicial avldeoce inc^ludes all testimony given 
bv fcitn&MCfi in ccutt.,^ all documents produced to and read by 
the court, and aH tilings perBoimlly examined by tbe court for 
the purpoBCB oE proof. Eitrajudlcial evidence inoludes all 
evidential facts wbich are know'n to the court only by w^ay of 
inference from Boma form of judicial Evidence* Teatimony is 
exLmjudicial when it is judicially kuown only through tbe relation 
of a witness who heard iL A confession of gnilt^ for example, is 
judicial evidence if made to the court itself, but extrajudicial if 
made elsewhere and proved to tbe court by some form of judiciid 
evidence. Similarly. a document is judicial evidence if produced, 
extrajudicial if known to the court only through a copj\ or 
througb tbe report of a witness wbo bus read Itn Ho the lociiJ 
in guo or the material subject-matter of a suit bBconiea judicial 
evidence when personally viewed by tbe court, hut Is extra- 
judicial when described by wltncsseB. 

It is plain that in everj^ proceBE of proof some form of judicial 
evidence is an OEsentiiil elementr Extrajudicial evidence may 
or mnv not cxiefc. When It is present^ it for ms an intermediate 
linW Qr a. Beriea of intormediate links m a chiiin of proofs tbe 
terminal linka of which are the principal fact at one end and the 
judicial evidenco at the othcTx Judicial evidence requiroB pm^ 
duction merely ; extrajudicial evidence stands itself in need of 
proof. 

2. In tbe second plflce^ evideoca is cither or real- 

Personal evidence is otherwise termed It meltides all 

kinds of statern cuts regarded as possessed of proba tive force in; 
respect of tbe facts slatecb This la by far the most Important 
form of evidence. There are few processes of proof that do not 
contain it—few fftcts that are capable of being proved in courts 
of justice othorwiEe llian by the testimony of those who know 
thiam. TcBtimoBy h either oriil or written, iitid either judicial or 
extifajudicial r There is a tendency to reistrict the term to the 
judicial variety, but thiim la no go'^d reason for thia limitiitiorir 
It is better to include under tlie head of testimony or personal 
ovidsneo qU stattHinontSi verbal or wrlttraDi judicial or extra- 
judicial, liO far as they aro possoaBed of probative force. BceiI 
evidence, on the other hund^ iticludeg aLl the reaidne of evidential 
facta. Anything which is hebavcil for any other reaBon than 
that someone has said 50 h ia believed on real evidence. This, 
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too. is oithcr judicial or ertrajudicial, tbougli here also there U ii 
teDdeacy to restrict the term to the former use. 

3. Evidence is either primarii or ageondary. Other things 
bemg eq^unl, the longer any chain of evidence the less its pro¬ 
bative force, for with each lucoosBive inference the risk of error 
grows. In the interrats of imth, therefore, it is expedient to 
shorten the procesa, to cut out as many os possible of the inter- 
mediate links of extrajEidicinl evidence, and to make ovidenite 
asEuma the jiidieial form at the earliest practicoble point. Hence 
the importance of the distinction between primary and eecondary 
evJdence. Primary evidence Is ovideace viewed in compariaou 
with any avadahle and less immodiato inatrument of proof- 
Secondary evidence k that which is compared with any aTailalle 
and more immediate instrumeoit of proof. Primary evidence of 
the contents of a written document is the production in court 
of the document itseli; secondary evidenco » the production of a 
copy or of oral teatimoiiy as to the contenta of the originnJ. 
Primary evidence that A assaulted E is the judicial testimony of 
C that he saw the assault; eecondarv evidence is the jodicia] 
testimony of H that C told him that he saw the assault. That 
second ary evidence should not be used when primaiy evideuce is 
available is, in itg general form, a mere couneel of prudence; but 
in particuLir ca^, the moat imfmrtant of which are those just 
oBcd os illustratiodSi this counsel ho a hardened into an obligatory 
rule^ of law. Subject to cortuin exceptiona, the courts will 
receive no eyidemee of a w-ritten document save the document 
itself, and will listen to no hearany teatimony (ej, 

4. EvidoiiM is either d,V«cH pf circamsfanfiar. This is a 
<^tmction important in poplar opinion rether than in legal 
t egry, ^y®ct evideuev la testimony relating immediately to 
the prmejpal fact. All otlmr evidence is circumstantial. In the 
former c^ the only inierenca required k one from (estlmonv to 
the truth of it, In the latter the inference is of n different 
nature, an is generally not single but composed of sticceaBive 

j ^ teatimony of A that he buw B commit the offeoce 
charged, or the ccafesaion of E that he is guilty, constitutes 


law.** ^l^antai P'Tullir to BoffUah 

rreelv, Cf. Mftaaieira '■ Tri.r h* j aocoqdaiy evjjittite maeli 

UOSfT), £3 L. (J. n. Kt atl0'9 ^ '*Ti® Modern tTflntlnejitil rrimi ml Lsw ' 
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direct If we believe tlie truth of the te&tjmony or 

CQDfesaiaa* the motter ut concluded, and no further proce^^ pf 
proof or mferenep is required. On the other hnnd, the te&timouy 
of A that B wo^ geen by him lesviJig the place where the ofTenee 
wuis committed, and having the instrument of the offence m his 
possession^ is merely circumRtantial c^ddedee * for even if we 
believe this testimony, it does not follow without a further 
inferenoe, and themfom a furOier tiak of error, that B is guilty. 
Direct evidence is commoiily considered to excel the oilier In 
probative force. This, however^ is not necessarily the caBS, for 
it la usually more difh eult to fiphricate b convincing chain of iut’ 
tiumstaiitisl eyidenee than to utter o direct Ho, Circumstantial 
evidence of innocence rony well prevail over direct evidence of 
guilt j and cimumstantial evidenco of guilt may be indofimtelv 
stronger than direct evidence of innocenae. 


i 177. The Yalaatlon of E¥!deiice 

The law of evideiice comprises two parts. The first of these 
cousists of rules for the measurement or determination of tbs 
prt>hafiDc /prctf of avidinicp. The second consists of rules deter- 
miciing the modes and conditloiis of the prodvcfion of evidence. 
The first deals with the effect of evidence when produced, the 
second wills the manner in w'bicb it Is lo he produced. The first 
ift coucemed with evidence in sill its forms, ^vhether judicial or 
extrajudicial ; tho second is concerned with judicial evidence alone. 
The two dopartnigints me intimately connected, for it is im- 
possible to formulate rules for the production of evidence without 
reference and relation to the effect of it when produced. Never- 
theloss tho two am distinct In tbcoryi and for the most part 
distinguishable in practice. We sball deal with them in thoir 
order. 

In judicial proceedings, as else whore, the accurate moaaurc- 
o>cnt of the i^vidcntial value uf facts is ii coudition of the diii- 
eovery of truth. Except In the administration of juatica* how- 
evor^ til la task is left to cenunDn sense imd personal discretion, 
liules and maxime, when recognised at all* arc recognised a-= 
proper for the guidance of individual iudgment^ not for the 
of iL But in this, us in every other part of judicial 
procedure, law has been generated, and, in so far as it extends. 
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has maile the estimation oE probative force or the wei^hkig o! 
evidence a matter of inflCTble rulea excluding judidfli dificretion, 
Tiie&e rules uon^titute tha first and most ckarueterifitic portion 
of the law of avidence. They nmy be oonveaiently divided into 
five claasesp declaring respectively that certain facts amount 
to:— 

1. Conclusive proof—in other words, raise a conclusive pre¬ 
sumption; 

"2^ l^regumptive proof—in other word^, ranie a conditioniil or 
rebutt4ible presumption} 

3. Tnsufficient evidence—that is to say^ do not amount to 
jjfoof, and raisa no presumption, concliiaive or ccinditional; 

4. Emlnsive evidence—that is to say; ara the only facts 
whinb in respect of the matter in issue possess any probative 
force at all; 

5. No evidence—that is to say, ore destitute of evidential 
value. 

I. Conclu^EO^ pTeminiption *.—By eoncluEive proof is meant 
a fact possessing probative force of such streuglli as not to admit 
of efTectivo contradiction. In other words, this fact amounts to 
pnx>F uTcapeGtive of the esistencB or non-eiistence of any other 
facts whatsoover which may poasesa probative force in the 
contrarv direction. By a concluiive presumption is meant the 
acceptance or recognition of a fact by tha law as condnsive 
proof. 

Presumptive or conditional proof p on the other handt is a fset 
which amounts to proofj onlv fio long as there exists no other fact 
amoutUiDg io ^sproof- Tt is a provisional proofi valid until over¬ 
thrown by contrary proof. A conditional or rebuttable presump¬ 
tion Is the acceptance of a fact by the law os conditional proof (/). 

Orb pf the iTKTst iiingiilar in Burly Eyatama cf proiudura 

tha exiont to which the prtiCQSft nf proof ia dominated by condasivs 
pfcsaiapticzLB. The chief part of the early Imw oE eridtiinw fonsiEts 
of nilefi determining the apecieB of proof whieh ia necesaary uid buM'' 
cient in ilLflureiit ca9«p and allotting the- beuefit or borden of aacb 


(^1 A ODOcliiei¥e preeorQption u Eametimaa called a juru ei 4* 

iUTfi. whde a robutteble preeiunpiiaa La dljEtio^tilled ai a pfenunpfie /tiiru. 
T mm not awarQ of the arijpn or gtoimd of thiE nocieacEsLiiro. The EO-ettU'ed 
jaeti ie eot jl Vcgel preEumptioe at All, but a mera praviBioaal 
loffiioaDfl drawn by lbs court in the axoreife of Its nnfglter^hd jodgraent from 
tke eridBLDJce before it. 
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prod betwi!«n the parties Ho who would lE^tAblieli hLs caes muii 
m&LDtain it, for eiiunpk, by bucc^ th tlmt jndid&l battle the ii«(ie 
dI which wff& held to b* tbo judEment of [judimutfi Dti }; or 

he mxut go unHcatbod thitjugb tbe ordeal, uid bo mo Iff maiiiie&t his 
trnth or innoceni^aa; or ho most pioeurfi tweKe xnsu to swear in 5#t 
form thal they LsoLeve hu teirtiniohy to bo trne^ or it may be sufficient 
if he hsnn&elf mabci ukimb oath thal hii caii$e ik just. If he aneceed* 
in pprrormiJiE the conditioua bo Laid upon himi he will ha?e judj^mpul ; 
if he faik 6v“on in the point, he ia dcfeited. Hk task ia to 

aatiafy the rfeijiureTnente of the not to conTinre the court of the 
troth oi hia caw. What the court thinks of the matter ii nothing to 
the pointr The whole prt>odlnTe soeiua designed to take away from 
tho Iribunols the responsibilitj of investigating thu tmth. and to 
cast thift huiden upon proTidenoe or I ate, Oiil j gradually and reluc- 
tuntly did onr Jaw attain to Llie conclusiDn that theru is no such toy at 
road in the administration of justice, that tiicr heavens are BUcnt, that 
the battle gooa to tbe atrong, that oatha am nanghrt and that there is 
no juai subititnte for thn labcrious tntestigation of the truth of thing^i 
at the montha of parties mud witnesses (s)* 

Tka day a are long Ktnee past m which nonolusive presumptijons 
played any great part In the administration of justice. They 
have aot, howeTer, altogether lost their early importance, Xhei 
are indeed^ almost neccftHELnly more or less false, for it ia seldoiiii 
possible in the subioet-matter of judicial procedure to Ifly down 
with trath a general prindplo that ally one thing Is conclttaive 
proof of tile eiistenee of any other. ^Cevertkeleiis sneh primciplst 
may be just and useful even though not wboUy true. We have 
already seen bow they are often merely thn procedural equivalents 
of aiibfitantiTe rules which may have Lndepeudflnt validUy'. They 
have also been of use in developing and modifying by way of legal 
fictions the narrow and perverted principles of tbe early law, 
Aa an tllustratiou of their employment in modern law we may 
cite the maadm jutUcata pro tJrnfofo urcipiinr. A jiidpment 
is eunebisive evidence as betwepn tbe particSj. ami sometiiiias ns 
against all the world, of the matterE adjudicated upon. The 
courts of justice may make mietakes, but no oDe will be hear^ 
to say BO. For their function ifi to terminate disputed, and their 
decisions must be accepted as final and beyond question, 

II. Condifioiiaf pr^iunipfionfl,—The second dees of rules for 
the determination of probative fome are those which eEtablieb 

(ft) For tho devtlopmcnt of tbei [Qilicj&l fcmctiaiiB of HiB jmry b« HolilpiWftrth. 
H. L.. I. an fi„ m ff. 
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t^buitable prqisiimptiaiiE. For iisxaisple^ a penon shown not to 
Imve been h^urd of for aeran ^earB tbaaa ^vtio would natiLnil]i' 
bare heard ol Mm U he had been aJitEp is prefititned to be dead. 
So iiL=o a negotiablo instruEQ^snt ie presumed to have been giyon 
for %'ahiar 6o also a person ficoiiaqd of any offenoe is presumed 
to be iimocGnt. 

Many of these presutnptiona are ba&ed on no real estimote of 
prohubilitieSp but are chstnblished for the purpofle of placing the 
burden of presaf upon the party who is heat able to bear it, or who 
may most justly be made to bear it. Peraous acoused of criine 
are probably gtiUlyi but the presumption of their innocence is In 
most cases and with certain limitations dearly expedient (h)_ 

ITT. Insufficient cvidenCEr —In tlie third place ihe law contains 
ruica declaring that certain evidence is msuf&cient, that its pro¬ 
bative force falls short of that required for proof, and that it is 
there fora not permissible for the courts to act upon It. An 
example la the rule that in certain kinds of treason the testimony 
of one wdtnc&B is mEuffioient—almost the sola recOgnitiDn by 
English law of the general principle^ famLLiar in legal biatory, 
that two witneaRcs are nceeasary for proof- 

IV, euidence .—In the fourth place there ia an 

important clikEB of rules declaring oertaia facts to be axcluEive 
evidence^ none other bemg admiasible. The execution of a 
docUTnont w^hlcb requires attestatioa can be proved in no other 
ivay than by the teatlmony of on attesting witness^ unlcRS owing 
to the defitb or some other circumstance his testimony is unavail¬ 
able. A writlen conirtict con generally be proved in no other 
way than by the production of the writing itself, whenaver its 
production is possible. Certain Mods of cDUtracls, such as ft 
contrael of guoiantee, cwinot (in gcberid) be proved e^icept by 
wTitingt no verbal teatUnony being of virtue enough in the law to 
eatabihih tlie cxlatcnce of them. 

It is only in respect of very special kinds of contraot& that 
written evidence can wisely be demanded by the law^ In the 
case of nil □rdlnory mercantile agrcEmcnte such a requirement 
iloBS more harm ihau good; and the law docs well in accepting 
the principle that a man's word ig qk good as his honil. 

(hi Cf^ C. K, Alkcir *' Tbfl PreFnmptifln of IimodeQDB tyuftM 

'IfiS 0, For b further fliHcuMkrti of prc^iuiiplbaB in genarnl Sir Alfrod 
nenniag. Preffumptifiripi and BEirJGiii " (ia-(S'F» (51 L, Q. ft, ^-TC. 
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V. Factw which are not evidence .—Fifthly and lastly tbero 
art nileB decloiiog tb&t t-ertain faclA not c^FidencOp that iB 
to say, ora destitute of any probative force et oU. Such facte 
are Hot to be produced to the court, and If produced no weight is 
to be attnbuted to them, for no accumulation of them can 
amount to proof + For example, heoTBay is (in general) no 
evidence, the bond of connection between it and the princlpaJ fact 
&o reported at second bond being In the eye of the iaw' too slight 
for niiv feUauce to be justly placed upon it. Similarly the general 
bed ciiaracter of an accusad petBon is no evidence that be ia guilty 
of any particular offence charged agaioRt him- although big good 
character ia eTideuca of hiB innocence. 

Tbe&e rules of exclusion or irrelevancy aeeume two diatlnct 
fomis, characteristic respeclzvely of the earlier and later periods 
in the devalopment of the law. At the present day they are 
almost wholly rules for the exclusion of ruidence; in earlier times 
they were rules for the excLusIon of witn^^ies. The law imposed 
teelifoonial incapacity upon certain clefises of peiEons on the 
ground of their antecedent mcredibility No party to a suitij no 
person posseafling any pecuniary intereat in the event of it. no 
person convicted of any mf amouB offence, wns a com potent wtt- 
uesB, His testimony wag deemed destitute of evidential toIliq on 
account of the suspiciouB nature of its gource. The law has now 
Icitmed that it is not in thia fashion thpt the truth is to be eought 
For and found. Tt has now more coiiRdonee in individual judg- 
tneni and less in general rules. It no longer condemns witnesses 
unheard, but receives Uie testimony of all* placing the old 
grounds of exclusion at their proper level as reasons for siispieion 
but Dot for antecedent rejection. 

J 178, Tbo PcoductJaii of Evtdenoe 

Tbe second part of the law of evidence eonfiiats of rules 
regulating ila producUoti, It deoJa with the process of adducing 
evidencCi and aot with the affect of it when adduced^ It coto- 
prkea every rule relating to evidence, except those which amount 
to legal daterniiunitioris oE probative force. It is cDDcamed for 
example with the muuner in which witnooHea are to be examined 
and cross-examinedI not with the weight to be attributed to their 
tofltunody. In particular it includes several important rulflo of 

IT 


S.J. 


Ck.*PT£II uy 


[J IT,S 


.=il4 

exclusion bft^d on grouncLa indefj&udent of am estiii^ate cf the 
probbtiwe fores o! Uie avidc-nce so excluded. QoDfiidefiibioii^ of 
eX|>eusep dBJaji voxQ>tiofip and tbu public LntcPi^et isquire mnueb 
evidepce lo be excluded which is of imdoubted evidential value. 
A may be nhls to testify to much that ia relevant nad 

import an t in respect of the matters in issue, and uevertheleas 
mnj not be contpelled or even penmlted to give such hestimany. 
A public o£BcIalT for example, cannot be compelled to give 
evidence ns Us affairs, of state, nor is a legal adviser permitted or 
oompellablD to disclose commimicaticias made to him bv or on 
behalf of lus cbent. 

The moat eurious and intcresLing o! oil tiiese nilea of exnluEioii 
Le the miixiiDi Ac'mp jcii ipauiti. acctfjsarCr hfo man, not 

even the accused himself, can bo compelled to answer any 
question the answer to wbinh may tend to prove him guilty of 
a crime. No one can he used as the imwilliu^ instrument oi his 
oivn conviction. He may confess, if be so pleases, and his 
confession wdl bo received against bini; but if tain bed by any 
form of physical or moral compulaioDp it will be rejected. The 
favour with which this rule baa been received is probably due 
to the xecoU of Eaglisb law from the barbarities of the old Com 
tinental a vs tarn of torture and inquisitorial process. Even 
contrasteil with the modem Continental procedure^ in which the 
exammatjon of the scoused seems to English eyes too protument 
and too hoitLia, the rule of English law is uot without merits. 
It eonfars upon ft criniinal trial an aspect □£ dlgnitVp humanitv, 
and impartiality^ which the contriisted inquisitorLal procesa is too 
apt to lack. Neverthdess it aaenm ImpaBeiblQ to roaifit Bentham's 
conclusion that the nile is destitute of any tational foundation, 
and that the compulsory examiimtioo of the accu^d is an 
essential feature of sound criminal procedure. Evan its defenders 
admit that the English rule is axtremely favourahle to the gmltv. 
and in a proceading the aim of which is to convict the guilty, 
this would seem to ba a suffieiant condemnation. The innocent 
have nothing to fear from compulsory examinatioo, and everv- 
Ihing to gamj the giuity have nothing to gain, and every thing 
to fear A criminEd trial ia not to be adequately conceived as a 
hght between the accused and his accuser; and there ia no place 
in it for tnaximB whose aule foundation is a supposed duty of 
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generous dealing with adverauries. Subject always to the im- 
porUmt quEdiBcatiou that a good printa facie case must fitst be 
established by the prosoeutor, eveiy^ man should be compellable 
to answer with bia own lips the obaTgeg that are made against 
him (fc). 

A matter dt?serviiig notice in coDHEction with this part of the 
law ol eTidemco ia the importaDCe still attached to the ceremony 
of the oath. One dI the grcnl difficulties inTolved id the process 
ol proof is that ol liistmguifihing between true teGtirncny and 
false, By wlijftt test is the lying witness to be detected, and 
by wboi means is eorrupt testimony to be prevented? Three 
methods commended themselyiat to the wisdom of our ancestors 
These were the judicial combat, the ordeal^ and the oath. The 
first two of these have long since been ubandoned as LDefiective, 
but the thirrl is still retainod as a charocterislic lea lure of judicial 
procedure^ though we may asBumo with some confidenee that its 
rejeetlon will con^e in due Lime, and will in no way injure the 
cause of truth and justice. 

Trial by hat Lie, aa soon as it acquired a theory at aU, became 
in reality a form of ordeal. In common with the ordeal com¬ 
monly so calk'd, it is the /tidiciuTii Dei; it is an iippenl to the 
God of battles to make manifest the right by giving the victory 
to him whose testimony is true. Successful might is the divinelv 
appomted test of tight. So in tlie ordeal, the party or witness 
whose testimony is impeached calls upon Heaven to bear wltneflE 
to his truth by Baving him harmleea from the fife. The theory 
ol the oath is generically the same. "* An oath BavG 
Hobbes {JJ* “ le a forin of fpeceb added to a pnomige; by which 
he that promiseth, signifietb that unleas he perform, he re^ 
nouncetli the mercy of hifi God, or ealleth to him for vengeance 
on hlmaolf. Such was the lusathen form, Let Jupiter kill me 
else, as I kill this beast. Bo is our form, I shall do thus and 
thus, so help me God The definition h eorreet save that it is 
restricted to promiRSor)', instead of iucLuding also declaratory; 

ffel Sue nEQlLaiD, nVij* TO. —(03, sad Duni^di, 7r£sh'n cm Jin^saa! 

Etfidenix, Bode \TL di. 11 ^ " II 4II iht mmlnsll a\ had a&acmLtfd, 

Stid fimmcd a BrfltECQ iflET titrir flwu wi*hH» It btA IhlB mla Uih tbjt firat 
wllicli thaj irmlld bavEi BBtabEiBhcd lor iheir HCmHljt . . . Ddb CooM he 
ha bEliE¥E tbat tboBs ocaijoiu had bean fftlfro fltim tho h^-wM of hoDciar 
whirl] regulate rinvUe cmubalt.'' For a fnTtliEr dbfloflakw tet "WiEliamJii 
Thr Pr*Ki/ 0 / GmU imrA. ch, 3. 

ftl L#riol.ha)i, dL 14, n^c^ritJ, Tft, 
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oaths, A moji may a^vear not only that h& will npeaif the truth, 
but that certain atalementa are the truth. 

The idea of the oath, therefore, is that his testimony is true 
who \b prepared to Imprecate Divine vengieance on hia own head 
m case of falsehood. Yet it needs but little experience of eoiuts 
of juatiee to discover how ineffective is noy auch dieek on false 
witness and how little likely is the retention of it to merease 
respect either for religioD or for the adm mist ration of justioe. 
The true preventive of false teatiniony is an efficient law for its 
punishment as a cnme (m). 


SUMMARY 

Law —mlating to the subjeri^ matter of litigntioa. 

"[ProctHitijral—rdating to the piwesa of litigalkui* 

The occasional equivalence of siibatimtive and procedural mleB, 
pTocedars, Its elemciitfl: SiimmoiLi, Pleading, Proof, Judgment, 
and Execution. 

The Law of Evidcate. 

Evidence and proof dshned 


Xlndi oJ Evidenrs 


2, 

3l 


Judicial and ExtrajndiciaL 
Pemona] and ReaL 
Primary Socoudar^^^ 

PiTEet end Circumstantial, 
Divisicui qf the Law of Evidenna 

I. Rulefi deiermining probativa forra. 

L ConclaaivE pruof. 

Conditional prooE. 
luanlUcieiit avidenee, 

4- Erdmivo evidence. 

5 . No evidenca. 

TT, RuTci determining iJie production of evidance. 
Nemo tanetiir M ipsnm acrosaro. 

Oatha. 


(ml On tba hlitor^ of catiiE, me Lea, Sup^MtitiQn and Fofc«, Part 1 

Eh. 2-^1 l^iicirviapcediB BriLaneirci, rtib cap. (latht HIfkoL Dtf flid flODa^ 

Roboon, CcriTiHitH^n and Iht Growth hdv HS-Sil, Ai Co t^K-ir ntililT* 

M Pealham'i Works, VI, 30a^-a26. 
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THE TKEOUY OF SOYEKEIGNTY 

I?r difictuaiij^ du □£ llii^ fitate, ttb nciticpd tlie diRtin-cticni 

between BOTcreign and finbordinaiB jMawer (a>. The foirneT is that 
wbidip Vitkin ita own aphe]i>, is absalute and tmectitrolliiMl^ wbik the 
Latter is that whidi is Bnhjert the contjx^l n£ aotne pawer superior 
and exteirml to itself. Wo have nnw to tonsider in relnLion to this 
dLstinction a celebrated doctrine which we may term Hobbeses thoojj 
of 30VBinlgiil7« It was notf indeed, ori^nated bj the English 
philosopher^ hut is due rather to the celebrated French piibllcist 
BodiHr Imm whom it first meeiTOd definite recognition as a central 
element of political doctfinje. In the writing of IlobbeSp howereTf 
it aseumei greater prominencE and receivea more vigorona and denr^ 
tint expre^ion, and it it to his advoeaej^ and to that of his modem 
folltiwcra that Ita reception in England must be tiliiefiy attributed. 

The thEory in qaestion may be reduced to three fundamental 
propositi ana 

That sovereign power Is essential in every state; 

2. That EnveTeigii power is indivliihle; 

3. That sovereign power is unlimited and ilHmltablev 

The first of these propositions must be accepted as conrcet, bnt 
the second and thiid would seem to have no solid foundation. The 
metteT, however, is one of very considerable otpeuritr and complexity^ 
and demands rarorq] consideratioiL 

1. SoitiiTCitpi^y It seems clear that every political 

society invoiK-es the preoBnoe of sapremo power. For oUierwise all 
power would be sabordinatie, and this supposition involvea the 
absuTxlitj of a Berios of snponors and infenoTt nd in/inxtuai. Yet 
mlthotigh this is so, thore Is nothing to prevent the sovereignty which 
is thus esaoritinl freiu being wholly or partly eifcrnal to the state. 
It isp indeed, only in the caae of these states which are both indepen- 
dent and fully flovenign that the sovereignty is wholly interna^ uo 
part of it baing held or exerckod ah extra by any other authonty. 
When a state is dependent, that ii to saVp merely a aaparately 
oi^anisod porlion of a larger body politic, the sovereign power li 
vested wholly or In part in the larger unity, and not in the 
dependency itself. Similarly when a state, though independnot, is 
only semi-Bovereignp its autonomy ii impaired through the po^ession 
and exoreisc of a partial sovereignty by tlia superior state. In all 
cases, thereforeij sovereign power is necoBsarily present semewherej hat 
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it is ncpt in all to bs found in its entirety wiQilii thn ol 

the stale itsedl. 

2. lAilivitibU Eferj state, It ii Eaidp ne«;n£iaHly 

iii¥CilveB not mQfuiy BOffereagnty^ but a Jm^creijn, tbai k to say^ one 
pereon or ana body of pc was in whom the totality oi aoteiolgi] 
ip Tested, Suoh powgTp it is s^i-il, caimnt be sbarod bNBiw&eii 
two or mom per^nfl. It ii not donipd that the Bingh enpruLno body 
may be compoaito, aa the English ParUsmtut ia- But it is alleged 
that wheiiarar there bib in this way two or more bodica of persons 
Lji whom wveresgn power is Tested. tiiEy ceoe^arify pMsesH it as joint 
teuant-B of the whole, and caJinot pcssirse it m tenaute in severalty of 
different jiAits. Thn whole wvereignty may he in A, or the whole of 
it in B. or tlu? whole of it in i and B jointly, hut it is impOBidhle 
that part of it fihoold bo in A and iho residue in H. 

We may test thiH doctrine by applying it to the Britiah oonstitn- 
tion. We ah all find that this consti tution in no way confortcm to the 
principles of Hobbes on ihia pointp but is on the contrary a eJeur 
instanoe of divided soveresi^nty. The aOTeneignifj resides in 

the Crown ind tha two HauB» oi Parliament, but th& tjicuti'te 
s{yvtrii^*t\j reside* in the Crown hy itwlf, tha KoiiEea oF PBrliament 
having no share in it. It will bo nuderaldod that we am here dealing 
eiclneively with the law or Ip^al theory of the Hmititutian. The 
practice is dauhtleSB different [ tor In practice the House of Cooirnons 
h^La uhtained complete oontrol over the O’icefatiit'e government. In 
practioe tha niEnlEtere are ihe senants of the legiilatnre and respon- 
sLblo to it. In law they am die servants of the Crown, through whom 
tho Gro^m exercises that sovereign oxecutiTO power which is vested in 
it by law, indopendontly of tho legiftla Litre altogether„ 

In law, then, the exeontive power of the Crown is sovereign^ beini^ 
nbaoluto and onoontmlled within Us own iphere. This Efihero is hdV 
indeed unlimited. Thom are many thingH whioH tho Crown cannot 
do; It cannot pass laws or impose taxet But what it rnu do it does 
with sovereign power. By no other authority in tho state can ita 
powers be limited, or the exercisa of them ooutrollod, or the operation 
of them annulled. It may be objected by the advocaCei of tho theoiy 
in quration that tha executive is under the contnj] of the legiBlatiire, 
and that the sum-total of Hoveieigh power is therefore v«led in ihe 
latter» and is not divided between it and tho executive. The reply is 
that the Crown is not merelv itself a part of the legislalnrts/ but a 
pari without whose cfm&ent tho legidature cannot exerciEB any 
fragraent of its own power. No law pasEod by the two Houms of 
Far]iament it ox^crativo unleEH the Crown conaentt to it. How, than 
can the legialatnrB remtrol tlie expcrutivof Can a man be subject to 
hinuselrf A power over a person^ which cannot be exfjrtUed without 
that pereon'fl consent, is no pnvret Over him at alL A persou is 
suboidmate to a body of which be is himself a member, only if that 
body has power to act notwjthfltanding his dissicnt. A dissenting 
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ouiioritjp far may bo ftubordJjiato l« tht whola OBsemblj. 

Bui ikifl id not Lho pooitiou al Lke Ciovil 

TitD En^lbli tbiirofon^f n Bor-orcigD ^xccn- 

Live, no than a fovorL-ign logidlatai^. Each ii sapreme withiji 
ltd Gwn aplioro ; and tha two antboritied ana kept Erom by tb^ 

fact that the csocatiTe k duo member of the oomponite lEgidlatttt^ 
Tho Buprome legiglatiTO power ii pofis^essed joint ]t hj tbe Vmvfti and 
the two Houses oE Farliament, but the Ruprems eadfciliTo power i# 
held in severalty bj the Crown. When Lbere ia no Parliament, that 
is to aoji in the interra] between th^ diBsolnliDii oE one Parliament 
and the election of HLnotherf the BUprema legislative power is non^ 
existentp but th^ RupromB eaeeiitivT! power lb retained unimpaired bj 
the Crown, 

Thia ie not aTl> liowEver^ for, until tho passing of the Parliament 
Act, L9LL, the BritJsh constitntifm recognised a supreme jndicaturu, 
as well as b supreme leglBlatllie and executive. The TToiiBe of Lords 
in ita judicial oapoeity as a court of final appeal was sovereign, its 
judgments woro subject to no further appeal^ and its acta were 
Bubjoct to no control. liVhat it declared for law no other authority 
IcQiCwn to the cauFtitutiou conld dispute Without its own oonieut Itv 
judicial powers rould not be impaired or controlledT nor could their 
operation be annulled. Tho conseiit of this sovereign judicature was 
oo [e$!? es^ntial to leyEslation, ibon was tha eonsenit of the sovereigii 
executive. The Hqhm of Lords^ therefore^ held in severalty the 
supreme judicial power, while it shared the Bupreme legislative power 
with the Crowd and dso House of Commons (fjJ- 

3. PFien'fabIs lOKrcTgptfy. Soveroigm power is declared by the 
theory in question to bo not meroly cssenttml and indivisible, hot also 
illimitable. Not only is it uncontrolled within ita own pruvincop but 
that province is infinite in sitentr " Tt appearetb plainly to tuy 
understanding’*, snVS Hobbes (c)> Imth frnru reasy^n and Scripture, 
that the BOvEteigu power^ whether pincE^ iu ana mou, a.R in monarchyp 
or in ono ossauihly of injcUp os In popular odd ariEtoorat Ecai common- 
wealths^ is as grrat os possthly men can be imagined to moke it. , , ^ 
And whoEoevoTK thinking sovereign power too greot, will seEk to make 
it must subject himsElf to the power that can limit it; that ia to 
lay^ ta a greatEr-'^ Soi Aiurtin (d) 2 It follows from tho esseutlat 
diffErenca of a positlvo law and ftoiu lho nature of sovereignty' and 
ind&pendont political societyp that the power of a monarch ptopErly 
m called or tha power of a Mvereigu number in its tollegidte and 


\h] As to the dlvlHlbElIly of KOvemign power, sra Bryce, Sfudjai, Ef. 70; 

Legal soretcignty is divisEblv, irS.^ difictsdt branches oE it may ba ceaenr- 
rcdtlj Vested in diHerent pencdi or bodies, oa-unimaLE si toother , ar 
oO'drdinate pstlially cniy , though acting in di^farent spherEB For a Etnta- 
siidnt of tbc codlrory opinion bm Browa, duttimiun Thsor^ of Loir, 1T4. 
fc) LcfMffthaR, oh. 20, Fog. WotlfH, TH. I9L 
fd? I. 370. 
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POTEraign c&|uidtji ifl iiiciipabk of imitatloii, , . . Supreme 

poiiTEr liiniteii by poeitiTO law is ^ flat iMmtradictiijn in 

Tkia ai^gumeiit confounds tliE LimitutiaEi of power with the anb- 
ordinatloQ of it. Thztt Bovarei^tT crsjuiot witbdn Lta awn sphere 
t» subject to aiyj eontrnl is BEU-evldciit^ for it foliowa from the vetj 
^ p fini tinn of tkis spodles of power. Eut that thii Ephere is necQs- 
sarilj uniTerssJ is a totalij diieient profositiaiip and one which 
caimat be Bijpport#<L It does not fallow that if k miLii is free froin 
the canstr^uit ot 4nj one Etronger than himselJ, his phvakal power is 
thEr«fD[« nafin itfe. 

In CODsidering this mikttor wo mnEC dislm^ibh tKtwpon power in 
fact and power in law. h'or hEie as Blflewhefe that which is true in 
law m^j not bs true in lart^ and titr reru, A de facia linutation 
of KnFereigu power maj not be also a dt jur^ Umitation of it, and 
coiiveraalj' the legal theory of the constitution may recognise Utnita- 
tiqiu wJudi are non-esi^tent in fact t*)# 

That sovereign power inoy bo, imd indeoil necessarily limited 
dr facta ia suiEciently clear. Great ai is the power ol the goYerument 
of a mnlcm and dvillsed etate, there are many things which it not 
niendy ought not to do, but cannot do. They are in th9 slrktost sense 
of Lho terra beyond Its de facto coinpetencfc For the power of a 
lOTereigo depenids on and is itioBsiired by two things; first, tha 
physical force which he has at his commaBd, and which is the 
essential instrament of his government; and second^ the diaposition 
o£ the ineznlwrs of the body politic to iuhrait to ihe e-JCGrcise of this 
for^ against thEmsclvos. Nfiithcr of these two things Lb unlinLitcd in 
extent^ tborefore the de fucto soveruignty which is based upon theni 
is not unlimited either. This is tilEarly rEcognisod by Eentham (/). 

Tn this mode of limitation ", lie lays, 1 Efic not wliat there hi that 
nefid finrprisE Us. By what is it that any degree of power (meaning 
political power) is eEtablisbod I It ie neither more nor leaa + ^ + than 
a habit of and a disposition to abedienDE. « « . This dLaposilion it ia 
as eofty, or I am much mistaken, to mnesivE as being ahseut with 
regard to ooo sort nf acts, as. present with regard to another For a 
body, then, which la in other luspects snprerae, to he conceived os 
hoing with rtspei:! to a certain sort of acta limited, all that is nEcea- 
sary is that this sort of art& be in it.g description dlstinguiahable from 
efery other, ^ . + TtiESe hcmids the eupremo body in question has 
marked out to Its anthority: of such a doinarcation, then, what ia 
the Either none at all, or this r that the dispoEition to 

obedience conEnes itsElf within tbcBe boufirle. Beyond them the dis^ 
position U stopfHid from e:KUiiding; beyond them tlis subject ii no 
more prepared to obey the governing body of his own state than that 


(«) The dislilKtba betwEen dc jvrt or legal and cfe /acta or pr^tieal 
sCVeFfljguly—Mverejgn power m law and lOireraign pewer in fact—is admirahlT 
flipnessed and anslysod in Bryce, $tn.rfMS, IT. 4!)—73. 

{f) Fm^mcni on Cor-ffntttffit, ch. t, sects, 3fl. 
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ttl fiiiy Dther. XVli^t di^culty, 1 fay, there should ba in conc&iFing a 
ftlatn ol thin^ to fiub&iEt, in which the Eupreme auLLority is thiu 
Limited—wbal gfL^atar cLLfficotlT iq. w^lW^iTing it witll tJlis litaitntion, 
tlian without Buy^ 1 cimDot see. Th^ two states aie^ I miist confesa^ 
to me alike ocuiocLvahLe: whetlier alike expedient, alilii* ooDduoiire to 
tho happinoeBi of Lho pooplo, la another question." 

The laUawQr ol Mobha inajr Bdniit th^ <le fa^to, but deny tlio dt 
jure limitaticn ol sovereign power. He may ractend that even if 
there are many things w hirh the soveteigu ho^ no power bo do in faetp 
ther& is nnd can be nothing whatever whioh he has no p>wor to do 
in law. Tho lav, he mny ssyp can recognise no Lamitationa in that 
Bovoreign power from which the law itself proceeds. 

Tn reply to this it is to bo observed that tho law is merely the 
theory of thingf os received and operative within eoarts of justice. 
It ia the reffection and image of the outer world seen and accepted 
as BUtheiitic: by the trihunohi of the state- This being SO, whatever 
ii jiiossihle in fai't ia podEihte in law, and more alw. Whatsoever 
Limitations ol sovereign power may euLst in foot may bo rejected in 
nnd recognised by the law. To allow thni ds faeta limit Btions are 
possible is to allow the possibility of corresponding iiniitatioiis cfc 
jure. If tho couiia of jnstioe hahitiaally art upon the pricLoipie that 
certain fnnrtiona or forms of activity dn rot, according to the con- 
stitution, pertain tn any oEgan in the body politic, and therefore lie 
outside thn ico|M! of sovereign power os recd^isEHi by the constitation, 
then that pHnciplB Is by virtue of its yudiciiil application a Ime 
priiiciplL- of law^ and sovereign power is liinlted in law no less than 
in fact, 

Tho contrary view^ is bn«ed on that unduly narrow view u£ the 
nature of law which idciotifies it with the ooiumand of the sovereign 
iosued to his inbjects. In this view, law and legal obligJitJoii are 
ccHevtcnsive, and the legal limitation of supnimu power appears to 
involve the luhjecLiou of the frf>SH>£SOr af it to legal nhUgationB in 
reipert to the aa«reiie of it. This, ol cohhOh ooMicla with the very 
dednition of soveraign power^ and is clearly impoasiblo (g*). Thai 
sovereign power may be legally controlled within its own previnos 
is a self^conlradictory proposition; that its province may have legally 
appointed bounds is a diatiuct oiid valid prindplo. 

There is one apfilication of the dortrine of ililnutable sovereignty 
which is of sufficient importanre and interest bo deserve special 
notice. Among the chief functiotu of sovereign power is legiiiDtion. 
lb fallowf) Erom the thcoTy in qtUisLion., that in every political society 
there seeiaBarLly ckIsIs some single authority possessed af tin limited 
legislative power. This power indeed, alleged to bo the in Tall ibis 
test of suveTeignty. In Becking for that set'ereign who^ arcording to 


tg} We have alreadj Been that the State may aud docB owe Legal duttcfl to 
its Bubjecti, bat that IheBe dutisa are nocosaarEly impcrfcet sml unenfiirceablo- 

^upfd, ^ 82. 
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the doctrine of ilobbea, ia to be found somewhf rt? In -everjf body politisj 
all that ifi noc^essnry ia to tliBCDver the person who p-os6essc§ the pnwer 
of maliitig and n]pealiiig B.L1 lania without exception r He and he 
alone is tho sorGrEiiga al tho btate, for he necefisarllj has power Ofer 
alJ^ and in nil, and IB aLihjecL to nnua. 

Aa to thia it is to bo abAorvodr that the extent of legi^latLye power 
depends un and is measured by the iccognltiofi aExordod to it by the 
trihunolB of the state. Anj enactzaent whieli the Eaw-courts decline 
to TVDOgniie and apply ii by that veiy fact not foir, and lies beyond 
the legal compotenre of the* body whose enactment it is. And thtB ia 
SOf whether the enaclment proceeds from a boroagb COUncH or ItOliL 
the suprome legialattire. As the law of hingland actually stands^ 
there am no legal limitations an tike lurgialniivei power of the Imperial 
Parliament. Xo statuta passed by It can bo rejected as uffro rircii 
by any court of Tbia legal rule of loEislatiye omnipotence may 

bti wiM or it may not; hut it is dlSiciilt to seo by what ptBCesa of 
reaaoming the jurist con domuiiaLrate that it Is theorelicikUy noecssary. 

At no Tory remote period it was considered to be Una law of 
England, that a statute made by Parliaraent was void if contrary to 
reason and the law of Ood (A). The mio has now bean abandoned by 
the conrtSj bnt it seema suiEcianLly obyious that its racognitian 
involves no theoretical absurdity or impossibihLyk howcTer Lnox- 
pedient it may be. Tet It clearly InvoLvci the limitation of tha power 
of tho Mgislalam by a rule of law. To take another cscLmple, the 
most striking iPustratian of Iho legisiatirE? umnipotencH of the 
English Parliament is its admitted power of extending the letm for 
which on existing House of Commons has been elected. Delegates 
apjHointed by the people for a fixed! time have the legal pow&r of 
oxtonriing tlie period of their own delcgnted unLhority. It \t difficult 
to Bee any iheoratical objection to a role of the opposite import. 
Why should not the courts of law retiogniBs and apply the principle 
that an existing Parlininent is fiovoreign only during the limHcd 
time for which it was originally appointodt and is dwtituto oE any 
power of extending that time f And in such a case would not the 
antbnrity of the supreme h-giilaLLire be limited by a nih of law f 

The exercise of legislative powsr ja admittedly subject to legal 
rnndifioaj; why not, thonn to legal tonj ? Tf the law can tegtij- 

laio the mnaflcr of the oiercise of legislative power, why not also 
its matter 1 As tlie law fitanLU, Parliament may rep&al a statnte in 
the Bamo session and in the same manner in which it was pa^^ed; 
only a majority of those voting is required to repeal It. What, then, 
would be the effect oF a statnto providing that no statu to should Ise 
repsaled save by on absolute majority oI all the Enembera in each House 7 
Would it not cruat* good law, and so prevent either itself or any 
other statute from being repealed save in tuanner so provided f What 
if it is providod fnrther, LhaL no statute ahall be repealed until after 


(h') For ttuthonliniF soe ? 43. 
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tea from thfl datn of its flitactmont f Is sndi n. Btatntojry pto- 

Tiftion Toid f Aiid if vjilid^ will It iiot b6 ^ppUEMl Lj" tliu law-court®, 
ta tHat any attempt to i^peal either it or Hjoy other Elatute less 
than ten .ve^are Did will be disrtganied, a® beyond the eamjictciice! of 
PartlainCDt? And if a etatnte can be made inirapefllable for ten 
yearsp how ia it lujally imposaiblt that it Bhould be made imrepEal- 
ahle for everf Such a rule may be 'tstt nnwisOp but hy what ar^ment 
are we to prove that it involves a logical ahatirditj ? (i) 

In iBfipeut of its Legislative omnipotence tlie English FnrTiBmefot 
IB ahnoat unique in. modent Most znodBrn conEtitntions 

impose more or le&s stringent limitaLion® upon the powers of tho 
le^slature. In iho United States of Anierira neither Cotigreas onr 
any State LegiaLutDin posBessea unrestricted powon. They cannot 
sJter the conatitutloiiE by which they have been estaEsliahed, and thoBC 
oonstitutiems expressly withdraw certain matters from their jnria- 
diction. Where^ then^ lb the sovereignty vested? Tbe reply made ia 
that these constLtutiom contain proviHom lor their alteratron by 
some other antbority than tho ordinciry legislature, and that the 
miaaing lEgislative power ia thcrefoire to be found in that body to 
which the right of altering tho cooBtltntion hw been thuB eutruBt^d. 
In tho Unitfid States the soveielgnty, it is saidn is veeLtd not in 
GongresA^ but in a majority of thnee-fourthB of the State Legiftlatures^ 
this eomposito body has absolute power to alter the constitution^ aud 
ia therefore unbound by any of the proTisiona of it, and is so possossed 
of unliniited legislative power. 

Now, whenever the constitution haa Ihua entmited abiolute powers 
of amendment to- Bome authority other than the ordinary leglalature, 
this is a perfectly valid reply, But what shait we say of a conatitu- 
tjoQ which, while it prohibita alteration by tho ondinary EcgiglatTire^ 
provJdua no oLhfr method of ejecting constitutional amendments 7 
There is; no logical impossibility In such a eon&titution, yoL it would be 
clearly tin a Iter able Ln law. That it would be amended in defiance of 
the law cuinoL be doubted, for a constitutton which will not bend will 
sooner or later break. Bui all queatioiiB as to civil and aupretuo 
power are questions as to what in pofisihle within, not without, ihe 
limrla of the constitution. If tlicre ia no constitution which meets 
with due obaervancB, there Ifl no body pDiitic, and the theory oL 
political governcuent ia deprived of any subjcot-matler to whlcb it can 
apply. The TLEoesaary duhifn of all probloma relating to sovereignty 
la the existence and ohrervance of a definite Edbouie of organised 
■truotiire and operation, and it lb with this fTotuni and presupposition 
that WB most disenes the question of die oatent of Icgislativo powor- 


fpi Tllr En^lifb view tm that Parliament caunct retter ilBeTf, Cnkc, 

* fast. 4S; BlackfltDFiB, Canimrnlanav, I. Dicey. Laic anJ CoiutitulmH 
(Sth edj (T.; Stmt EstatEM, Ltd. v. Afxn^ter 0 / flllSlJ 

1 K. B. Other Bcif-governing pfifti of the ConiEDonwealLh may rvfoae td 

BCi-Ede to thii doctriuc. Gf. Jenninga, PqrfitfrUC Uf, 2, and lupm, f 45. 



524 


Apphshix I 


Eren where w Gemtitutiau li ndt wlialljp it mij l>s pa.rtlj 
DJichangtible is law. Certain perlinEU ef it may on tb^ir origisal 
efliabU^tmiest be declared pernum^ut and fimdamestJil, b^osd the 
reach even of ihe autherity to which In ollmr reepecti the amendment 
oE the conititntion is entrusted. Article Y of the Cemtitution cE 
the Urdted Stated of Anierice proTidea that no it ate ihidl be deprived 
of Lta equal anSmge in the SiGuata withnat its ewn coDJiaiit. Having 
regard to thiti proriaios^ what body la there m the tJnited Stated 
which haa vested in it sslimited legialative powicrl The same Articla 
pn3Tidea that certain partiona qE lh& Coo^tituticn shall be usalterable 
until the jear ISOS, What became oE severeIgs power iu the 

meantiiDB 7 {t). 


[k] Ad to tba fHaaibilitj of legal luuitatiuna of sovemign power, m Jeltinek, 
Dsm R*cki dcM ifiadrmrn ^taafn^ I, 435^ — 441; Pollack, f/iLftiarvd^ra (Bth ed.) 
^0—273; Bidgvricltf Element# of Politic^^ S3—129, 633 — ErjCCt Staiin, 

H. TL BDfVEieipiity ", ekjb. Lord Bryca, may bn limilnd, l, 9., tbe 

law oE any given State may not havfl sltottcd to any on* perBOn or hodv, qt 
to ad the per^Di or bodies takeo to^lber, Vrbo eii;aya or eQjaj anpreme fEgU- 
lative or ewatiTE power, the right to le^ifllate or to iaaue EpecJal ordera on 
eva^ flubjoct whatever.'' Brown, duifioiaa Theor|]< □/ Low 15&—IC-I. 

Tl« thwjy oE BoverEignty ocrapiaa S larga port of iHlitical pbJklll^y. Ita 
history pmj bo sindud in Eastwood and Eeei»u, Tiie Auitinmn TheorUt of 
itnd fotercfffnfji - Bryco, SiudieM, II. 4^ ff,; C, E. Herriitu, I/irtorL of 
tfee T6eoe| pf $mofot§ntu *inoM RotatEou {imy, EoldEworth* E. L U\ 
«0-6; TV. IW f.; V. 43S, 451. 474. 4Dl C; J. W. Jones, ffiiUmcal Inira^ 
duction Id tliB of Low, ch- 3. For the Middle Ages the cIshIo 

diiCDuioEi ie <^ierkfr'a Pe^itieuf T^oriei of iho Middh dpe, innElated with 
aD Introdoclioii by Maitland (1900)^ For modein diacuaMOna see Brown, 
op, tiL Kicnrsui B; Lsaki. Gmiumdr of foUHcn fBi35), cb. 3; toine, TAo 
Fonoddlrims of ^mrmxpRCi (1931): eania, Atediet tn Lain end Politic 09^i 
Cohen, Aeceat Thcortt# of So^^m^nty (10^3 i Bodeuboimat, JurifftftidfTicB 
(19iS> 50-70: Follock, Frrjf Booh of Jnriipmdenoi (gth ed. 1039), Part II 
ch. 3: Ldmi, Tht Gerpamu Gofers o/ Lnah'rh 3oBtr§iyniy (1911); iame, TAe 
PrrjTtordiof Funittfims □/ CoDemmffRt and the Lejat ^CaLui o/ SoirereiaRtf 
(1938^; Krmbbe, TA« Modem Idej. of fAi Afole (1033}, lotro, by Babino and 
Bbopard. 
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THE MAXIMS OF THE LAW 

nmiims thft provitriiq of the law. Tlup/ have the lame 
inerita and dcfocts other prtJvarbsj being brief and pithj- ^atementi 
of partial tmtliH. Thej esproEfl gsneraJ prindpLes without the neces- 
Biuj qaalidcatiiins and e:iceptioniH and they are therefore mtidi tog 
absolute to bo taicon as trustworthy giiidfis to the law. Yti they arn 
not vithoat their uses. Fnlw and misleading when LiteralLj read^ 
these establishtHl fortnalae proTidc useful meana tor the eTcpresaion 
of loading (JeKtrincfl of the inw in a form which la at the same tLiue 
brief imd intelligihT& They ooiutltute a spedes ol legal aherthond^ 
nsefuJ le the lawyeTn hut dangerotts to anyone else: lor they can bo 
read only in the light of espert knowledge of that law of wliicli they 
are the elliptical e^epreosion. 

The languatie of k-gal ma^dins U almost invanahlj Latin, for they 
are commonly deriYed from the cirii law* either literally or by 
adaptation, and most ol those which am not to round in the Eoman 
sources are the Lnvmnloo of medieTsl jnriEts. The following ie a 
list of the more familiar and important of them* togatli^r with brief 
commqntii and lefermn^. 

3- ArTtfa 750N rAcrr aEusi kibi fltr hea 

ITtnrici Frimip V. 28. (Thorpe's Andtni Xawi ond lujlifuiei 
af Emjland^ I, SH-) Cokers Tfiirrf 1. 6, 

The act aEotie does not make the doer of ii guilty^ unless it ii don* 
with a gnilLy miniL Bfatoriii] without formal wrongdoing ii not a 
ground of liabillly. The presence either of wmugful intent or of 
culpable ncgligenoQ is a naceflBafcy condition of responsibility. See 
SS 130, 135, 147- 

2. AOttB&UB ItlTtlANEOB rmOBA FOSSEBSItJ fftOtllSSS HOLET 

D. 41. 2. S3, 

Prior poee^B'rioii U a good title of ownership againot all who cannot 
show a bettpr. Tn the cIyiI ]nw, howeFor, from which this maxim 1 b 
dorived, it has a more special application, and relate# to the conditioni 
of possessory remedies. See § 164. 

3, Artifts jnaru nox oont juhi 

10 Co. Hep. X^- <?/. D. 17, 1. 2^. 4: Kon congmit do apicibus 

inrii dispntare. 
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L^al principles must be urried ta most e^trcnie cc'nse-^ 

quuiic 0 fl^ regBTdJcfiH e£ equity and go<Ki lensfi. A prini:iple valid 
Within certain limiLA bocooiEs false when applied bt}jrqt],d these limits. 
The law must avoid th& falsehood of extremes. 

4. Cessante MATto.vE leqis cessat imx 

In the applicatlDU of t hi a maxim we miiat distin^i^ between 
common and itstuto law. 

(1) f/ominon Icitf. A legal principle must be read in the light of 
the TcaRon for which it was eslabUshfd, It miut not be carried 
fiu-thor than thia reason wamnte, and if the rafi'o fegtj whollv fails, 
the law will foil also, 

(2) St^tuii To Btatnto law the maxim has onijf a liinitid 

AppUcatioD, for such law depeniifi upon the authority of the littra 
Icgii, It is only when the letter oE the law is imperfect, that jneourve 
may be had ta the mason of it as a guide to its doe mt^rpjrefation. 
Tim maxim in quastion, thereforep ii valid only as a mle of restrictive 
into rp relation, llie compLamentjirj rula of oxteUBive interpretation lb^ 
Ubl Aad^MH ratio ibi idem jus. See VangeroWp 1. oecL 2B. 

5, CociTAnoNia poenjji pixiTmt 

D. 4a 19. 10. 

The thoughti and intents of mun am not puniohable. The law 
lakes nolJoB only of tho overt and external act. In exceptional ca 3 Ga+ 
however^ tho opposite maxim ia applicable j Yalnntas reputatnr pm 
laeto—The law takes the will for the deed. Soo ^ 140. 

6. OousiTiNia riTEroJt fa-Ctt jua 

Coko'i FoFirfA fnjf, f. 240. Cf^ D. 53. 10. 3. 5: Error Jii» facit. 

A precedETit, even though erroneous, will make valid law, if its 
anthorlly has been to widely acroptE-d and mlied on Lhat ith rcvomnl 
ha.t bemmo moxpedient in the inlereats of justice. See § 61. 

7. Cuius ebt holuxi eios est usque aO coelum 

Cn. Litt. 4 a. 9 Co. Rep. M. | ISS. 

8. De £rI^'TlIIS No^ ctraAT lex 

Cm. Elir. 3S3. Of. the medieval maxim of the Cmlinns: Minima 
non CLtral praelar. Demburg, ranricfrfcn, I. ^ l-W. n. 

The law takes no account of trifles. This la a mnxini which 
rolatM to the ideah Tather than to the actual low. The tnndency to 
attribute undue Importajito to mum matters of form—tho failure to 
diiitingniih adcquntrly between the matErial and the immaterial--is 
a characteriatic delect of legal syetema. 
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fll. El sinjo TACTO Nox oarma icrio 

Cfr D. 2. 14. 7. 4: N udA pacUo abligatiodeai non pAriL 4. 65. 
271 Ex nado pacta . . , octioaeffl jiufe nc^tro anKi non patmxae. 

In EngU«!i lair tLu maaloi die neci^fiit^ af a Lgal co-a^ 

Erdf^TAtlon for the valldJi;^ of a «mtraet. Nttditm pacium k pactum 
tine cauxs pmniifteadi. Iel the ciril liw, howep^ir^ the^ niaxliD 
idQAiiB, cm the cnntrarT^ that an agreementp ta became hindlag^ muEt 
IaI! within one of the recogniBsd dafises of legal]j valid contract*, 
Therq wo* no general principle that an agreement, ai Bnch, had the 
fciire of Law. !See § 127. 


10. Ex Tuapi CAUBA fcox OBii'ua Acna 
£7/, D. 47. 2, 12^ 1: Xnmo de miptobkit^ Eua canacqtutnr actioDam. 
An AgrcCMuaut contrary to law or morala can give rise to no right 
of actioii in any party to it, either for the enEancement of itp or Eor 
the recovery of property parted with in purrannee of it* Cf. the 
maxirTk: In pari delicto potior est conditio defendentix- See | 127* 


IL lOxX 01 LA.VTlA FACT! FXCnHAT^ inXQnAKTXA JTmiB NON EXCITBAT 

r/, D. 22- 5. 9^ pr^ RcgiilB (9t juria quideui ignoraDtiam cuii^ue 
QAcerev Eac^ti vero igtiorAiitiam non nctcnro. Sen §| 149^ 150. 


12. lArPOSBIBrLITTH NXTLLa OBLlftAtlO CST 

D. so. 17. 1S5. 

OtherwiBo; I^x non cogit ad impDABibilia, ImpoEaihilitj la an 
exense for the non-perrormancB of an ohiigAtion^—^a rtde of litnliod 
spplicRtioD. 


13. In jtok nos itcKOT* oatja* sep phoxima apMATns 
Hacon^s Maxima of the Law, 1. 

A wrongdoer is not reapocaibie fnr all tke harmtnl conaequencei of 
hii unlawful act- lilabOlty exut* only when due caanjil eoniuectinQ 
Ie regarded by tho law aa euflidently direct. All other datnaye Is said 
to be too remole. 


14 . In paai cAtifiA ponou ebt coNnmo rosatpjwnrjs 
£^/. 1>. SO. 17- 13H. pr. : In pari cbuba posaiisisiir potior bmberi 
dobot. Also D* EO, 1. 10. B, 6. 2. 9. 4. 

PoweeFion atid owHcnhip -fart and right-enjoyment and dtlii— 
are praaoxnAd by the law to be ooLneident. Every man iqay therefore 
keep what he h[i:» got^ nntil and unless soino one else con prove lb At 
he himself has a better title to it. See § 110, 
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15r PAEI Jil^LtCTO niVTIua EaT tOK DITTO DEITtMIESTIB 

C/r D. so. 17+ 1S4: Ciiin par djelicttim cst dtiurtuiJr fuMuiicr 
oneratifr petitor. 

Iiinuitical in effect with the mjtxjm; Ejl turpi raujia imo oritur 
Actio. 

16. iNTm AILMa tEDEJS fiT Tf^ T 

Cioorop Pro Milone^ IV, 10. 

Tiii nuutiin J«* a dunUe appbcBtion; (1) Aa bet^q ihe istiito 
and itB extertud eneniiea, the law* are almolutidy ailent. No at»an 
enemj Lae any claim to tLo pnitecUon of the laws or of tlie coTirla of 
justice. He is deatitute of any legal standing before the law, and 
tbs government may do as it plciises wiiL him and hm. (0) as 

regards the righta of subjects and cititena, the la* may he pet to 
ailenco by iierenify in times of ciirll distiirLoiue, Neeessitas non 
habet legem. Eimjudicial loree may lawfully sujmnede Um ordinary 
proD^ and H>tuse of law, nhenever it ie needed for the protection of 
the state and the ptiblic order against illegal violence. 

17. I?fvrn> HE-tfencnm jfox nsnm 

B. aOL 17. 60. 

The law confers upon a man no rigLm or hencGte which Le dooi 
not desire. Whoever waives, abamlone, or disclaims a right will kse 
it. Seo § 155. 


m JUBIS NtlliUEFrS SCSI BAEC : UO.VESTX VlVERZ, ALTtnCit NOJf 

hAtuERRi airuji cuiQui: thibiiiEee 

D* L 10. 1. Just. Imt 1. L 3, 

■■ Th^ are the precepts of the law : to live honestly, to hurt no 
one, and to give to uvery man bis own,” Attempts have been somts 
Umw made to exhibit these three preccepfa jari* as based on a logical 
^vision of the spbere of legal obligations inlo three parrs. This 
however, le not tha caw. They a« simply different modm of express’ 
11 ^ the ^me thing, and ea^ of them is wide eimueh to coxor the 

whole field of legal duty. The third of them, indeed, is simply a 

variant of the received definition of justice itself j Jnstitia est 
stans at perpetiia vuluntas jw sumu cuiqiw Irilmeiidi. D. 1, 1 ID 

pr. Just /n*f. L L 1, *, +. io. 


10. Jns roBLicou rnivsTDiim t>*CTis sniTAnj wox fotebt 
D. 2. 14, 38. Cf. O, SO. 17. 45. 1. 

By ji« pubUmm is meant that portion of thn taw in which the 
public intMOsts are concomed. and which, tbeiefore, is of ahsolnte 
authority and not Uablo to be superseded by conventional law made 
by the agreement of private pereoua. £jy. Modus at con- 

ventio vincunt legem. See § 127. m 
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30. MoDtJi Er cosviifnQ viscttst ukcu 
L itt. 19a. 

Th& general Iflir raiir within certnln limit* be dervgAted iTdia by 
thfl Rgiwmunt tbff persoDE concemnL Agi^infDt ii a »ajftjs of 
conTentiQnal taw betvie 4 !La the parties Th* term rrukius in thii 
tziaxim ineatiA ronciitioiiaj. limitations, or refftrictiom ira|Kteed on the 
titJg to property bj 1 grantr wiD^ or othar diapoflitian. 

He who tak^i* tho proper^ must take it mb modo —tm tha tonna on 
which it ia fiiren to him. il/odiu dni ^ioaHifOlW. Co. UtU l&Rx 

21. NEirEaerTAH wos haeet leg™: 

C/* Bacon'* Maxim* of the Law, S: Necesaitfl* Lnducit prirtlegituEL 
A stEvugidtifim of the juj ti^cciAfttcrfii. See | 141. 

22. iNsHiXEAf flPOmXEX LIGIBT?* Esaz SAPIlSiTtOEEU 
BHf:on+ De ^u^menlif, Ub* B. .-Vph. Cy. Arfstotlep Bkfforte, 
I. IS. 12. 

It 1* not pennitlcd to l>& wiwr than the laws. In the words of 
Flobbet {Lei^iaihan, ch. W), " tho law is the pohlic conadence ", and 
f^eiy citiificii ow€!i to it an nndividedi allegiaiioe^ not to bo Bmit^d by 
any pri¥ate ^-iow* of juaiice or expediency. S« § IB, 

2b, NXAIU TLVE JlJltlfl AJ> AUtTM TILUSaFERKE PCTTS^p ^CTAM IPSE IIABERET 

D. 50. 17. S4. 

Tho litlo of an nsaigiiw can be no better than that of hia assignor. 
C/. ths maxim : Nemo dat <ini non habe!t+ See S 

34. ?rjp|0 TE.XETOH ftC Ipstnc ICCHBABR 

The law comf^els no man to be hia own aoeuser or to give snj teati- 
monj Bgainjst himself—a principle now limited to the criminal law, 
See I 17B. 

2S. NXMO DAT ifTTI SOX H4BET 

N-q man can give a better tltte than that which he himself has. 
See S 166 . 

B6. Nos oMsi qi?OP ljcit nosEsimi Eal 

D, 50. 17. 144. 

All things that am lawfni are not honourable. The law ia con 
straiHL’d by the neoeHiary imperrootloiiA of its raethoda to aoiirer many 
riiiht* and allow many liberti™ which n iost and honourabla man 
will not claim or exercise. 

27. KiTLLA POlSA Bf.STl lEGE 

ThETCi mast bo no ponishment exoopt in aocordnnce with the laWi 
Ponal lawB miiKt not be retroapMtive. See | 45. 
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28. NirtiPi TiDnmm mLo paccke^ qux bttq Jimi irriTDii 

a 50. 17, 

A tii^Uc|i>i]B OT improper motife CAimot makci wroagful in is-w au 
aft whieh wionld ba ri^tful apart fiBra inch Dudliv^ The rolei 
howe^'or^ k inljject iQ important liraitatioiuB. See ^ 139^ 


29 r Qni ranr peh ncix fer se 

Co. LitL 258 a. 

He Tsbo dcMsfr B. tluDg: by tha instmmentBlity of nnother k cem- 
sidered aa ii ha had oekd In his own parson. 


30. Qui POfOa EST TEIIPOEE POTIOE E9T JURE 

<7/. C. 8. 17. 3 r SiEHit prior est tempdie, itn potior jum. 

Where two right* or titles -conJflict, tha earlier prerailB^ tinlEisa 
there k eonw reason for preferring the later. Soe g 88, 

31. Quon riERi xo.v F^tTroM vitzr 

5 Co. Rep. 38> 

A thing which ought not to Lava been done moj neverttplessi be 
perfectly valid whon it k done* The pcnaJtj of nullitj is not invari:- 
fttily Lriipoeed upon iUegfil ack. For esampte, a marrlA^ may he 
irretgtiJatly celehmtedp and yofc valid; and a precedeot ma}' be ton- 
tniry to estabiliLed law, and jot anthoriLative for the FuEiiTe. 

3Z. Re 5 JxTDiciTA pno vehitate acctpituii 

D. 1, 5. 2S. 

A judicial deekion h oQDcluaivp evidence irtkr piirki of Lhe 
matler decided. 

33, nESPOsniiT BoFERion 

Coke*B FojirtA" 114, 

Every tnimteT mast aiiEwer for the delanlts of hJa servant aa for 
h\f> own. Sse g 152, 


34. Sic trrERE tuo trr ktiLSTni sos laebes 
& Co. Rep. 58, 

Every man muat bo tiae hk own piepertj aa not to hann that of 
onotLor. Tiiia is the necessary quoJificatJOTi of the maaim thnt evurj 
man may do a* Le will with his own, See g 157. 


35. SuMMtrii; jus BzmM.k lyjonri 

Cjcoro^ Off. I, 10. 33. 

The rigoar o! the law. lutempaTnl b? equltj, is tmt justjea hut 
the denU] of it^ 
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SlXT££TlCl£a &aUi CQ^tT 

OAinM^ 2. 73. 

WhAt£:vcT if to tHe IdJid forms part of it« C/. Jnat^ lj|rf+ 

2. 1. 29± Omns quod LnnedlfioAtiiT solo oediL Se* § 15S. 

57, TJbI EIDEM BAXIO^ IBl IDEM JUO 

Thid ii til** comple^nid’flt of tliG inaxinij Ces&aute ration? legiB^ 
fiesBiiit lei ipsB. A mlfr of tlwft oommoiL law ahouldi. bs extended to oil 
to which th& saiEk? Totsto applies^ and in the case ol unperfcdt 
itatute law etxteEisive Interpretation haaed on ihe njfio l«giJ is per^ 
mudihle. See YnngErow, I. sect- 25- 

Ugi JOB JBI ILEMIDruM 

£■/, the maxiTn cl the CiTilians* trhi ]ui non deest nee actio 
dec&sa debet. Pnehtap IL Beet. 209, n.b. 

Whene^'cr them m a right, them ahould also be an attion for ita 
enForceJnent. That i# to the dLibs^tantiTe law should detertuina 

the scope of the law of procedimep and not ri« rfrifi, Loy:*! pro- 
mduTH ebould be siLfliEiiiiitlj clafitic and comprebensiTe to afford the 
requiBito means for thfl protection of all rights which the aubetantive 
Law sees fit to TEOOgnise. In earlj' systems this is far Irom being the 
caao. We there find remedies and forms of action determining righta, 
rather than rights determining remedtea* The uaxun af primitive 
law IB rather* tfhi remedium ibi joe. 

3S. VicilaNtibuh nox noaittcNTiBira Jinu s U BV i;,vruST 

C/. D. 42. B. S4s Jtis civile vigilantihus scriptum est. 

The law is provided for those who wake, not for those who afninhei 
HJid sleep. Be who neglects his rights will lose them. It La on this 
principle that tha law of prescription La founded^ Sco g 16S. 

40^ VOLENTT KOS FIT IVJljnTA 

C/. B. 47, m 1. b: Nulla injuria est, quae in ^lontom fiat 

No niun who consents to o thing will be snfieied therestter to 
caamplain of it as hu injur]^. Be cannot waive his right and thep 
eomplain of its infruigament. 
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THE DIVISIONS OF THE LAW 

E-^cuan law posii«s«ei no receiiTHi and aiithonlic Mhame of onferJj 
mTangeinent, Eipoiients of tfiia sjatem have coininonlj iiujwn thein* 
Ido little cateJql of appiripriate dinsion and clarification, and 
t« tolerant of chaot. Yat wo must guard nqraeli'Qt ngainst tta oppo- 
■ite ertrcfflo, for thcorelicaj juriata have aonuFtimcE lalJon into the 
contrary error of attaching undue importanco to the clemetit oI fottsi. 
They have esteemed too higblj both the poosibility and the utility ol 
ordering the world of law in acconfanco with tlio straitest principlGa 
of logie^ dovelopmeiiL It has been suid ty a pbito«oplier conceming 
limnaii motitutitma in general, and thenufote cancccning the law and 
its arrangentent, that they eaist for the luea of miinkiiid, and not in 
order that the ungula in heaven may delight themselves with the view 
of their perfL^ion*. In the classification of legal principloa the 
r^uiremcuts of practical convenieneo must pnraiJ over th^ of 
ubstract theory. The claims of logic muat give wav in gi«at measure 
to those Df estaMished nooienclature and familiar usage ; and the 
accidents Df historical development must often be Buffemd to with¬ 
stand the rules of MiontifiE order. Among the various pointi of view 
of which most hrsnehes of tha low admit, them am ftiw, if anv which 
may be wisely adapted through out their whole extent, and among the 
varmiiB Blteruative priuciplss of damification, oipvdionco uUows of 
no rigidly exclusive and consistent choice. There «« few distinc¬ 
tions, hovmrer imporlant in their leading applications, which may 

the boundary line, he irpJuced by 
others which there po*se« a deeper significance. We may rat 
cDubmt, ^etefom, if. within the Umita imposed hy the needful con¬ 
formity to receive *p«ch and usage, each poTtiou of the law it 

r T '”.1 important 

^aractort and relations, and in such order as is most cmisisle^ with 
lucid and dUDCLse txpositiDn, 


I. Tht faj rod lief erp Forfion of fhc Tour 

is of an intmductory nature, 
™.«tiug of aU those rul« which by virtm. of their preliminary 
Char^tor or of tbe ganitmlify of ,hoi, upplioitlon camict be 
priateTy relegated to any sped a] departmeut This introflTirtif, 
b* dividij into four part,. The o, tin. ^ 

lonree- of law. It «mpns« all those ro]« iu accordance with which 

r lnT» is modified or abJ 

gated. It IB here, for example, that we must look for Um le^jal 
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dtM^rine ai td the of pnecediiiit, cuslidiii, and le^alntion. 

Thki BtiEHOQii part of the tntrodtictino deala with the interpnatatipn of 
Ulw, Here wb fiholl find the rnlei in acccTdonce with which the 
Language of thd Jaw U to constmed, and also the deEnitionA of 
those tarms which are dealt vitk here, becan^ coininoti to aereral 
dopartmenta of tha law. In the third place the Itit rod action cam- 
prisca the prindploa of private intematioTial Inw—the priticipJes, 
that ii to aaj^ which dat^rraino the occaaional eielnHEon ot Engliah 
law from EtigUsh coarta of juitice^ and the reco^ition and enfoTce- 
ment therein o( aame foTvigTi aynttiii which poMEBSes for maecin 

a bettor claim to Eovem tho caae in hand, Tgurthly and lastly, it i§ 
becesoarj to treat aa iTitrodnctory a number of miBcellaneoiiH T\A*m 
which an? of so general an application as not to be appimpriateTy 
dealt with Ln any special department cf the legal lyatem- 


0_ Frardie «ad Pirh?ic Larn 

After the IntroductJon comes the body ot Private Law a& oppOEcd 
to that of PubUc Law, By gjenerflT consent tluH Reman di^inction 
betwccu JW# prirnfam and juj Is accepted as the most funda¬ 

mental diviainn of the corpus pirii. Public law comprises the niie» 
which specially relate to the Rtructun?, powers, rights, and octivitiei 
of tho state. Private law includes all the residne of legal priiitdpleis 
It comprises ail those rules which specintly concern the subjects of 
the BtstP in thtir relaliona lo each other, together with thopo rulea 
which are conimon to iiie staii> and ils Bubjocts. In manv of its 
actions and relations tb[> stale fttaods on the same l□ycl ae lt& 
subjedli, and fmhmita itself to the ordinary pnnciples of private law. 
It owns land and chatteTs, makefi mn tract a, employs agents and ser¬ 
vanda, and enters into vatiaus forms of com inertia I undertakinff; 
and ID respect of all tbese mattera it diffore little in its juridical 
position from its owd subjects. Public law, therefore, h not Oie 
of the law that ie applicable to Lbe state and to its relations 
with ita :subjects, hut only those parts of it which are difforent from 
the priTate law concerning the oiihjects of the stale and their rela¬ 
tions to each other. For this mo-son privau- taw procHji-K public in 
the Order of evposition. The latter presuppose a hnowlrdga of tike 
fomier (a). 

The two divisions of public law are conatitTjtioniil and admlnlstm^ 
tive law. It is impoBsibler however, to draw any rigid line between 
thflsa SwOp for they diffpr merely in the degree of Importanre |>ertain- 
ing to their subject-matteri. Const it otto o a L law deols with the 
BlnicturOr powers, ami fuuctioni of tho supremo power in the state, 
together with those of all the tnnre important of the subordinate 
departmonts of govcrntueiitn Administrative law^ on tho other hand, 

Iti) Oti the distmetioa beiwren public and private Uw bbb J, W. Jodcs,. 
flM-mriral Jn^nidti<rida la Ehd Thflop^ e/ Law ch. o. 
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ii oDiicern^^ witli the TnuJlitudliK^cii fornu and instmme^nti in and 
through which tha lower nm^ q! goviqmiiipntfil acti^^ity manit^t 
thcimelTas. 

3 CiPil anJ CKpntftar £ay? 

Within thtj domain of priTat^ law the diTidon whioh oalU for 
primary recocnition U that hetwccn civil and cnminnl law, L'ivil law 
h that which ii concemud with the culoroem^nt □£ right*, while 
crituliial law Im concemBd with the piuiiEhiocnt of wTvrfg!&. We have 
cxaniiEiod and rpiarted the opinion that crimcB jm csfanilnUy offontsce 
against the itato ot tlic commniuty at large, while dvil wmogs m 
cojnmitted against private poifon*. AcconUng to the acceptance or 
rejection of this opinloiip criminal law pemine bither to public or to 
private law. Our daasification of it aa private is imafocted by ths 
la-ct that certain criniMt auch m tieasou and «sdiiJont are oSejices 
against the fiUte. A& already explained, lo^c&l eonsisfeciii^ in the 
division of the law is nttainaLle only if we are prepared to disrogani 
the T^uirements of praclical convomeoce. Greater weight is wisely 
attributed to the fact that treaMn and robbery are both ertmeSp than 
Id the fact that tho ODc is an aftiume ogainEt the state and tlie other 
an of dice against an individual, 

Jost os the law which is common to both wtate and subject la con¬ 
sidered under the head of private law alonCp so the law which is 
cotiuiion to crimei and to civil injurios is dealt with under the head 
of civil law mlona. It is obvious that there is a great bedy of legal 
prljiciplcs conioiDn to the two departments. The Jaw as to thoft 
iiiFolvBs the whole law oa to the acguiaitlDn of property in chatteUp 
and the law of bigamy involvEs a ooiksidemblo portion of the law of 
marriage. The arrangement sanctioned by usage and convi-nienpe 
thererorep to expound Erat tho dvii law in its entimy> and thero^ 
after, imdor the Htle of criminal law^ such portions of the law of 
crirao as nre not already comprehicoded in tha former depart mocit. 

4. HuUianting La\r and ikt £air o/ rr&ccdufc 

Civil and criminal law are each divisible into two brnneha 
namely subil^tn^ Jaw and the Uw of procedure, a distinction tho 
Datura of whjch has already boen aulSciEntly coDBiderad 

5, Z>io;riont □/ iht StthMiaalivti €iifil Law* 

Tha sahfitantive civil law may b« canvenioutly divided by refer 
ence to tia nEitnre of tha right* witli whici it is coneemed, into thtM 
great braocliHi, namely tha Jnw oi profwrty, tt, Li« of obMpotiena. 
and tha low of .tet„i,. Ihe first witU proprietary right* m 

rem tho second wiili proprustary rights in ptrio^ajA, end the third 
With personal as opposed to proprifltary rights. 
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6. T'jic Law 0 / Fmpcrty 

Allhou^b. the diiliDctioti between liie law ef prcpeitj imd that of 
DbltgnliDiiE i& a fundamental oue^ whith inujBt be recognised in an; 
orderly icbeme of claaBlEcatioiL, thejte is a grt^at part of the subitan- 
ti?e civil law which 11 oommon to both of these branches of it. Thus 
the lav of inheritance or sucoesfrinn caacerns all kinds of proprictarj 
rights whether in rtm or in perjnnam. So also with tbo law of 
irnsU and that of seenrities. In general the most conreni^nt method 
of dealing with these comniciD elements U to conEider thi^m nnce for 
all in the law of propNPrtjT thuA confining the lavr gl nbli^atiotii^ |o 
iho!^ rules whicih are peculiar to ubligatioiia;; just as the eleniiditB 
comiuciti to civil and ciiinJiiiLl law are dealt with Ln I he civil law^ end 
thniia cojmnou to ptlvate and public law in private Iaw+ 

The law of pPDpcrtv is divisible into thL» lollow^mg; chieE branches: 
{1} the law of corporeal property^ namely the owncrahip of land and 
chatteb; (2) the law of iminateriiLl objects of propertjj such m 
patents, trade-Tiiarks^ and copyrights^ >(3) the law cf encumbrances or 
jura m rc oh'ena, such m tonenci®, 5enfitnd®^ truatg^ and icctiriti®j 
(4) the law el tefitamentazy end! inlestete' e ucceiision^ 

LfWf 0 / Ohftgnfiofij 

The law of obligations comprises the law of contracts^ tho law of 
torlB, and th£> law of those miaceUauEpuE obligations which aro 
neither contractual nor deiictal. It may Ivs conTenient to consider 
under the same head the Uw qf IrtBolvoticy, inaamuch the essential 
■Lgnificance of inEolrency ii to be fcLUid in iLa Dperatioo as n method 
of dlachargLiig dphU and liahiliti®. Altcmattvolj^ however, tWiK 
branch of law may be included in the law of propertjp masiiiiich as it 
deals with one mode of diieating proprietary righta in gen&raL In 
the law of ohligatioirg is also to be- classad thj? law of companies, this 
being e^ntially a dsvolopiiiaut of the law of the cqiitraft of partner^ 
■htp« Undor the head of companies are to be comprised all forms of 
coalrurfriat inoorporation, all other bodies cerporato pertaining either 
to public law or to special dHpartmentfi of private law with whiiLb they 
are exelusivEdj concemedL The dodrine as to corporatiotis is 

to be found in the Introductory departnient of tli& law. 

fl, Thi Law af Sfattti 

The law of status is divisible into two branehce dealing reepcc- 
tively with dumestic and estra-domesiic ptatiia. The first of these 
is the law of family relationSp and deals with the naturu, acquisition, 
sod loss of all tho^e perwual rights^ duties, liabiUties, and dis- 
ahililici which are involved in domestic reJationship. Tt falls into 
three ditnaioriE, Eonoefticd respectively with marriage, parentage, and 
guardianship. Thu second branch of the law of status ii coucomi'd 
with all the personal rightBj duties, liabilitiesp and dlsahilitiea, which 
are external to the law of the family- It deali;, for example:^ with the 
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p&rtGTiiLl -of miiiorfl (in relmti^ui to otiiflfi than tbeir pj^rentaJ, 

ot mamod ifomEm (in mlatidn to othen thui tilOi^ liiubandt a-ud 
children), oE lunaticAr nUcoji mtiTicts, nnd auj othi^r clama of 
perBCKni. whose pcnoDsI condition is a^BdentJj diiractoifUti^ to ^*6 
for sepa^TAte considerAtion (&}. 

HiEro U one clA$e of peisoaal rights which ooght In lDglcA.1 Etrlct^ 
neiA lo bo di-alt with jin the law of atatiiA, but is comroonljf And mote 
cxinTenicntJ/ conaidfiiod ElAEwhecif—thoke righta^ nameljir which are 
called beeauBO th^ bolong to all men from their births 

instead of being sohseqnentl^ acquire ^ for exampht the rights of 
liloi libertj^ r^patatioii^ and Ireedoni froni bodily ha rim Theee ore 
pcrSODal rights And liot proprietBTJ ; Lhfsy CtiHAtitllto port of A tnan^t 
Etfltua* not part d! his estate; jet we sddom find them net forth in 
the law of status (c). The ttisstm is that snch rights, being natural 
and not oequindr for no consideration^ except in respeet of their 
vinfaEiem.. Thej sie ad^uatelj dealt with, thereforEj under the head 
of di U and criminal wrongs, llie expoaitioji of the law qf libels for 
oxmmploj which is contained m the law of torta^ in moires airead? the 
proposition that a man has a right to his reputation! theiq fs no 
DccasEOEi, therefore^ lor a baJd statement to that effect in tho later law 
of sLaltis (if ). 

(tS TJo MfniJl put of thia branch of the law of itatuEn however* may be 
coaveoieDily dash wito In eonaectLoii with Tmiions liepartmcntE of taw of 
property and obUgstiana. It may be bert, far example, to dUeuDE the con- 
iractiis! espacity of different classes of persmia to the law of coniroctB. msieid 
nf in Ihs lav ^ the personal statoi of theee peraoBe. 

ic) Blsctatonfi^ howsrer^ is Mufficsendy flcrqpobua in respect of logical 
arrangemcRL to imrludo them m this departmenti of the law. 

idi For a tort tier discinsion of Lha anbject of claHification «« Hall, 
Rfddin^M in /nrii-pfodeffce ch. li. 
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APPENDIX IV 


THE FALLIBILITY^ Ol-' THE HOUSiE OF LOKDS 
[Bt TfiE Eurroa] 

It was in disiciisaLtLg tiiB binding foro^ of pinecFd^in in th& I Clause 
al LandB iJiEit mauj aiich prectd^ntH witb little or nn ]iidi{:ial 

quL^tionmg thoHgh nbjfM^tionEible in point of poli^jy, prindpli! or 
TTie following is a Ibit oi sotoj? of these decmon^ Hint have wme under 
weiighty criticisoi. Jurfftn v. Alttutitf (1E54)^ 5 H. L_ C- 1A5, welh Hiuh 
commented upon by MneKiiutioiiT L.J.| ^ifli quiet HiLtnoiiJ: i " In tkat 
tr.a^e ike tcplcb* o( iiLfaDihillty, by a narrow majorit^^ bald that thoujib 
a misropresentation of fact may bind a maUj a mere falsified atateinent 
of bia future intention doei; not. We were told by Denning that 
the Law Hjefonn CnnmLilLee Ims had tlie audBciiy to prapoRe the legie- 
lutivE nboUtioii ol thit Ttfinement, but for ua [in the Coqrt oF Appeal] 
it reinairtFi binding'^: ^SuUibitry t. triilnifjrc, [lj942] 2 K. B. SB, at fil; 
cf. Cheshire and Fifant in (1947), 63 L. Q. R. at 2^, RtinJl; o/ Inland 
V. Tru^ t^cT-i of Chari tic* (1655), 5 H_ L. C, 3S9 ig another nnfor- 

tuTULte decision which Mems to e^cofe the euatoniEr of a bank in some 
cireumetnnres of responsibility for corelega conduct: eee Williams^ 
JoinF Torfj narf f?anfri^^tffory iVsijLffrare, 211. BladfM V. (1865), 

11 H. L, C. 621 alfirmod wHboqt relarant comniant an ei:trunrc|inqTy 
decision of the court below aBowing the use of force by way of rerap- 
tkui against a bfiaa fide purrhiiser^ tbe dacigion is contrary to both 
mediei^al authcri^' and modern publii: polity; pee J^etwc 
[1951] 1 D. L. R. 205^ where the Appeal Didsiun of the New Brunswick 
Supreme Cont refused to follow it, TJir KFi<diT^€ (1632), 7 App, Cus, T9S 
adopted a moot incnnvenieitt rule af interpretaliou in maritinie matters; 
see Willimns, op. ci(., 456 ft ^ftiyor of Prud/orrf r. Z^iclfcr, [1S95] 
A. C. B67 inhibited the devnlopmeut of ioiis oI malice and a doctrine 
of mhoBe of rights. .'?irtcfair T. RrourjpAaai, [19l4] A. C- 3S3 t which was 
castigated by Lord Wright in liic i^ajoyj oad restricted the 

developmeikt of qiuisi-conlract, ^IdiairaNy Commi^Mirj/tfri v, sS.S. 
jlmcn'kii^ [1H17] A. €. 3B WAS onu of the few judicial deemoua which 
moved Sir WillLaio Holdswnrth to u spirit of critlcisui; we his fJljfory^ 
voL ITT, p, 676. If. P. F v. [19S0] A. C. 479 ia thought by 

Bcuuo to have hesn a retrogressiva decision in the field of construe tim 
murder- sea Turner in Rufwell^ lOlh ed., 556. Fqlrmua'f Case 

[1925] A. V. 74 and Caif, [1950] A. C 361 bare been weightily 

critlfj^ed (fiea Cioodhart m (IBSfO), 66 L. Q. B. 374 and the f^aw BETisioa 
Committee, Ciiid. 9505 of 1054, p, 9], and are due for eliiuinntinn if 
Die Bill un Occupier's Idability now before Parliaiueiit beromsB ]nw. 
Boberfj V. Hoptrood, A. C. 678 is gsnc^rally ragarded an 

unjustified exeroiso of judicial control; for a long time it had little 
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on other but it bAS now been followed in th« dtar.riiDinatDrjf 

fares^ cane, pTwott Birmingfiam Corp.# [ISfiSl Cb. 21fl (C- A^i bc* 
cOmiDitintai^ in IS M. L. R, 161; 72 L. y_ ft. 237- [1955] C. L. J. 135- 
^iaglitati Abhty t. Fd^o^lino, [1U27] A. C. 16 hns been ccwi- 
duaniiBd ag nn [mdalj re^trletive iatorpTetation of the roii9e«|ueiice6 o! 

a tort : Eiw J£ldj7idi^^ Modmv Toft Frobhmtt, 012 n. 16. v. 

/oice^, [iSiJS] A. C. 209^ where it was held that nn unborn dilld 

counted as iesua under a wiU only where there was a direct gift Xa tbi* 

child, ifi not in accord with the spirit of othex decmous (see Winhflld 
in {1942)p CrniT+ of TuxQnto U J. at 279t rtpriulipd in (1942)^ 3 
C. L. J. at 77; (1952)* 6fl R. 299h D^mcoa t. Gauiaruff, Laird 

it l?o,t [1940] A. C. 624* a on disoovery ogAuist the Cmwiip was 

weightily crLtioised in ihs law iftsiewB, butp bkiitig faToumbte to the 
uxectiLiTe, it was in effect adopted in the Crown Proceedings AcL TbiB 
would probably preront its revereal by the Kouse eT«n it the binding 
rule of precedent were abrogated; but tbe House bns refiised to ok tend 
it In Scotland: Ghugnte Corpn. G^ntroi Land Jlttatd, 19S6 S. L. T. 41. 
f^Aicfte/frr 7>ioce^n fuiwJ t, SimpMo^n, [1944] 2 All E- E- 60, togother 
with previoua casesp deeJded that a gift for thiExitable or benevolent 
purposes'' was not charitoye ; th& ChaTiiable Tniats (Validation) Actp 
1954, ujifortunatelj does not affect this decision as a general priuclple 
of liiw^ SparJe w U-aUhunk, [1947] A. C. 341* whero it wu* final Ij 
settled that tboro was no general duty to prevent cattle straying on the^ 
highway, rtfsiulted in the sotting up of a Committee which recommended 
a cbaiigH in tho law (Cntd. 8746 of 1953); ita report huR not bt?uii 
implemetiliHil. Xonduit Graving F^ck 6’u. v, fforfont [1951] A. C. 737p 
ft mtmgrMive deni^iLOi, will disappear if the Occupiers* Iiiabillty Bill 
bocumce law. t. Fulmouth Boat CoiMfrn^fioiip Lfd., [1051] 

A, U. aS7 was a docisioii arrived at in ignnranre of important American 
authorities which Jay down a rule that has much to commtmd it: ^eo 
WilUantn* CVimanril I^uj; [The IrCiiefal Pnrf, 395^ 

It has seemed worth while glT^ing this Hstp which conld be eKtdnded, 
because it is frequently asgtrmed by lawjerw that tbe Houae uf Lords 
is not only legally in fallible but in fact always right. When it becomes 
generally that every human tribimEii is fallible, we may be 

on the way to a modidcation of the present very strict doctriue of 
ptoradoTit. 
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